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WfPf 

SUPEEME     COUKT 

STATE  OP  NBW  YOBK, 

V  MAr  TBEIIi  18128,  or  TBS  rUPTT-«f  0QII9  TKAK  or  OOE  ] 


jACjCBoVf  ex  (2891.  G1.0TSII)  Q^ainst  WifrsLaw. 

ISjjrctmwt  for  part  ^f  lol  Kp.  98,  in  ibetown  of  Preble,  j^^J*^*^  ^ 
in  (h0  county  of  CcHtland :  tried  »t  tbe  circuit  in  that  /«<»«  eridenoa 
W^ntJr,  Jwwjry  Srd,  1827,  before  Nwson,  C.  Judge.  ""^A^t'ciaim 

At  thetrif^i  the  plaiptiffproved  that  Samuel  Crvatb  died  ^  <>»  deed 

seiBed  of  the  premises  in  question  between  15  $ai4  20  years  nuty,  by  one 

before  ^*^^«  **®  *^- 

*'^*P*®'  tie  at  the  time 

He  tb^o  prpdliced  a  record  19  partitipu  in  the  C.  P.  of  wiUnotoperate 
CdHlaud»  of  tijie  preinis^s  in  question,  between  the  beirs  of  tie  Mb^ue^ 
Samiiel  Cjrvatb,fil#d  March  19th,  1819,  by  which  it  appear-  ^^^''^^^J 
ed  that  the  commissioners  of  partition  reported  that  the  otherwise  of  • 

deed  with  war- 
naty. 

A  judipaaeot  deb|v  holdip|^  •  deed  9!  Jande  if  lelwd  aa  to  his  creditor,  though  hia  deed 
be  not  Mooided  pBraoant  to  the  atateie.  Httce,  »  oonTejraiMe  or  moiAgage,  bona  Jidg, 
by  him,  intermediate  the  jadgment  and  a  s^o  W^J^  fit'  w^  not  defeat  the  latter  aale; 
for  a^  routes  to  the  time  of  docketing  the  jadgment. 

A  graotiae,  ^mmlog  Hnp  MyxvM  «r  ^  Mit  d«^  ftop^  hii  maUa^y  ^  »  safficient  oonside- 
yation  tp  9U^  »  ygnhise  <v  mortgage  of  land  yaU4  Fithin  tS^  zcs^'X  <^  ^  ag<unst  an 
miMooided  deed. 

<;tvi4«<^  ^^iwrfT}  4M4  9A«I  9otJI|y«W«9p|y1)^sJ%0!Bi»f  mtitiy,  indthatnotioato 
tha  agent  is  notice  to  the  principal. 


Jftokson 

T. 

Winslow. 


•14  CASES  m  THE  SUPREME  COTTET 

NEW  YORK,  lands  could  not  be  divided,  and  that  they  were  ordered  to 
^^^-^^  be  sold. 

•The  plaintiff  farther  proved,  that  on  the  26th  of  March, 
1819,  the  commissioners  conveyed  the  premises  in  question 
to  Obed  Crarath,  who,  on  the  19th  of  September,  1820,  con- 
veyed to  Jared  Parsons  in  fee,  who  on  the  same  day,  mort- 
gaged them  to  the  lessor  of  the  plaintiff,  to  secure  the  pay 
ment  of  $539,23.  The  deed  to  Jared  Parsons  was  delivered 
to  W.  M.  Allen.  This  deed  and' the  subsequent  mort- 
gage were  acknowledged  and  recorded  the  day  of  their 
date.  I 

The  defendant  proved  a  judgment  in  the  supreme  court 
in  favor  of  W.  J.  &  A.  Marvin  against  Noah  Parsons,  for 
$3015,25,  perfected  November  15th,  1817;  a^./a.  and  sale 
of  the  premises  in  question  upon  the  judgment  to  the  Mar- 
vins,  by  deed  in  fee  from  the  sheriff,  dated  January  16th, 
1824 ;  and  a  deed  in  fee  from  them  to  the  defendant  of  the 
same  premises,  dated  August  1st,  1825. 

It  farther  appeared  that,  Obed  Crarath,  on  the  1st  of  June, 
1816,  pursuant  to  a  previous  bond  for  a  deed  of  the  premi- 
ses in  question  from  him  to  Noah  Parsons,  conveyed  in  fee 
to  the  latter,  for  the  consideration  of  his  note  of  $67  at  a 
year,  which  ws^  paid  when  due. 

On  the  9th  of  July,  1818,  Obed  Crarath  took  back  the 
deed  from  him  to  Noah  Parsons.  The  deed  was  so  taken 
back  as  security  to  Crarath  against  a  note  which  he  bad 
signed  with  Noah  Parsons  to  one  Tallman.  The  deed  was 
afterwards  destroyed. 

The  deed  from  Obed  Crarath  to  Jared  Parsons  was  given 
at  the  instance  of  W.  M.  Allen,  who  mformed  Crarath  tfcat 
Jared  Parsons  had  the  bond  for  a  deed  which  Crarath  had 
given  to  Noah  Parsons.  The  bond  had  not  been  given  up 
when*  the  first  deed  was  executed. 

A  few  days  after  executing  the  second  deed  the  bond  was 
given  to*Crarath.  Allen  did  not  inform  Crarath  he  was 
agent  for  Jared  Patsons. 

Noah  Parsons  became  insolvent  in  1818  or  1819.  The 
agent  of  Glover  (the  lessor  of  the  plaintiff)  requested  one 
Mason  to  become  obligated  to  Tallman  for  the  note  which 
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Crarath  signed  with  Noah  Parsons ;  and  Mason  paid  the  NE^  TPoa^' 
note,  which  was  $500.    Allen  now  held  this  note.  — j^ — -- 

•It  further  appeared  that  one  Kellogg,  previous  to  the  v. 

note  being  taken  up)  came  to  Alleii,  in  behalf  of  Glover, 
(the  lessor  of  the  plaintiff,)  and  wished  to  get  Crarath's 
name  off  the  note ;  and  said  if  that  could  be  done,  Cra- 
rath would  give  a  deed  to  Jared  Parsons,  and  he  to  Glover. 
Kellogg's  object  was,  to  secure  a  debt  due  to  Glover,  (the 
lessor  of  the  plaintiff,)  from  Noah  Parsons.  It  was  under- 
stood that  Jared  Parsons  had  bid  off  the  premises  on  an 
execution  from  Noah  Parsons,  but  that  Crarath  had  a 
title  to  them.  It  was  considered  that  the  note  to  Tallman 
was  an  incumbrance  on  the  premises ;  and  if  Kellogg  could 
take  up  the  note,  Glover  (the  lessor  of  the  plaintiff)  was  to 
have  a  mortgage  from'  Jared  Parsons  for  the  amount  of  his 
debt  against  Noah  Parsons.  Allen,  who  drew  the  second 
deed,  testified  that  Jared  Parsons  was  not  present  at  the  time ; 
and  that  he,  the  witness,  did  not  communicate  to  him  the 
fact  that  there  was  another  deed,  until  after  the  execution 
and  delivery  of  the  mortgage.  "When  he  made  the  commu- 
nication, Kellogg  was  not  present. 

KsUogg  testified  that  on  the  27th  of  June,  1818,  Noah 
Parsons  becaine  indebted  to  Glover,  (the^  lessor  of  the 
plaintiff,)  in  $481  66;  that  he  came  to  Courtland  county 
as  the  agent  of  Glover,  to  secure  his  deniand  ;  Noah  Par- 
sons agreed  to  secure  it,  and  informed  him  that  Jared  Par- 
sons owned  the  property  in  consequence  of  a  purchase 
made  at  sheriff's  sale ;  that  Crarath  had  not  conveyed  the 
property  to  Jared,  because  he  was  liable  on  the  note  to 
Tallman,'  but  that  he  would  convey  it  on  being  indemnified 
against  the  note  ;  Kellogg  procured  Mason  to  secure  this 
note,  and  Allen  then  discharged  Crarath  from  it ;  where- 
upon Crarath  executed  the  second  deed  to  Jared  Parsons, 
and  he  executed  the  mortgage  to  Glover,  (the  lessor  of  the 
plaintiff;)  that  Noah  Parsons  never  informed  him  (Kellogg) 
that  Craruth  had  given  a  deed  to  Noah  Parsons,  nor  did 
Kellogg  know  of  that  deed,  until  the  mortgage  was  given 
and  recorded,  but  he  understood  the  premises  were  paid  for 
by  Noah  Parsons,  and  had  been  sold  on  the  oldest  judgment 


^^  ^f^  iW^?^  ^ »  Keljlpggr  did  ixQt  kiy w  of  til^ie  j><3i|?3aent  of  t]bf 
y^^'^"^   Marvins. . 

Y.'  ■  The  defeadw;it  gave  in  eyidenpe  a  judgro^nj;  of  tfae  .Court- 

WinrioF*     ijmji  0^  p,  i,^  j^y^r  gf  ppfi  ClajrJ;  ag^B&t  No^  P^nons^  for 

tnOj6  79,  p^ffe^jtci  September  l^^^h,  181^,  9p^  ^,  l^riffi 

[*16]  *dB9d  of  ^e  pr^ijoi^ses  m  qu^s};ji99  under  ^Jhfa*  ujppn  that 

judgme^ty:to  Jared  Par(iop8. 

Yerdi/^t  ib^  X}^  plaintiff,  subjject  to  t^^  opinion  of  th^ 
fjuyp^evv^  ^^pvft,  ^  a  ca^e  99^a^g  t^  aboye  facts. 

p.  iCo^^^  f9r  tl|]e  plaintiff.  The  da^  of  181^,  fxfm  6be4 
Cra^atl^  liO  Np;^  Par«onS|  waa  naye^  rfcfxrde^;  an4  Jn^f^, 
th^^efo]:e,  bie  darned  fraoduJient  ^f^  yoid  fJi  to  ^he  leBaojr  of 
t]^9  plaintiff,  li^ho  is  a  bonajidfi  pui;cbaspF.  No  ^t|i^  per* 
Sf^^  notice  caj^i  tpo  pret^n^ ;  i^x^'^u  then^  ^pj  nojtipe  to 
fa^  i;nortg%or. 

Bjut  Sjuppp^e,  foF  the  sal;e  of  tha  ajri^am^i^;  tl^t  th^e  l^saq^; 
of  t^e  p],aintiff  ^d  his  mortgagor  acted  with  full  notice , 
0be4  Cr^ath,  whe^  be  g^ve  the  deed  to  Noah  P^«09/i| 
had  no  title ;  ^  the  titl^  which  h^  aft^r^ards  acquired 
did  not  enure  to  the  ben^)^t  of  Noah  P^«od|»  hifl  jgrantee. 
Tl^  first  ti^le  whic^  OJl^ed  Crarath  h^  yras  ynder  tbje  par- 
tition deed.  The  deed  frqpx  Ifixfi  tfi  N.  P^sonif  contained 
90  lyarranty  <>f  titl^ ;  it  mi^st  be  taJ^en,  to  Ixaye  l^een  a  merie 
quit-claiin;  and,  ^  ;»|i^b,  it  i^  >^jeU  f  ^t^l/B^  could  qiever 
operate  to  cany  a  previous  title.  "^ 

Ag^ :  the  deed  to  Noah  Parsons  wasL  f  urrendeifed  to 
thf  gran^p^)  Obed  Crarath  ;  ap^  though  this  act  vpuld  not 
pass  bac^  the  title,  yet  H  ^n^pjunts  to  the  s^me  thing  a^  to 
the  grant^.  He  has  voluntarily  deprived  hifpself  of  the  evi* 
dence  of  title.  Th^  deed  was  voluntarily  destroyed,  and 
hfi  shjall  not  b^e  permitted  to  ^et  it  up. 

/.  A*  Sp^nc^,  <^Pf^'  Though  there  was  no  registry  or 
actual  n/otice  to  t)^  lessor  of  the  plaintiff,  or  his  mortgagor, 
of  the  de^  tf>  Noah  Pa^s^pns,  yet  it  is  enough  that  there 
was  conistructiye  notic^.  This  existed.  Notice  to  the 
9gept  is  90tvce  to  the  principal.  (Jackscm  v.  Sh^rp,  9  John. 
163.)    Allen,  the  attorney  employed  by  Kellogg  to  obtain 
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the  second  deed  from  Obed  Grarath  to  Jared  Parsons,  NEW  YORK, 
knew,  at  the  time  he  obtained  it,  that  Crarath  had  before  — r-\ — ^^-- 
giren  a  deed  to  Noah  Parsons.    This  is  notice,  both  to  ▼. 

Jared  Parsons  and  to  the  lessor  of  the  plaintiff.  inaiow. 

Kellogg,  the  agent  of  the  lessor  of  the  plaintiff,  had 
knowledge  of  circumstances  enough  to  put  him  upon  his 
enquiry  as  *to  Noah  Parson's  title  to  the  premises.    If  he  [*17l 

was  ignorant  of  the  fact  that  Noah  Parsons  had  a  deed 
from  Grarath,  it  must  have  been  because  he  was  careful  not 
to  know  it.  He  knew  the  premises  had  been  paid  for  by 
Noah  Parsons,  and  understood  that  they  had  been  sold  on 
the  oldest  execution  against  him.    How  should  all  this  hap-  ^ 

pen,  if  Noah  Parsons  had  no  title  ?  He  knew  that  Grirath 
was  to  give  the  deed  to  Jared  Parsons,  without  receiving 
any  equivalent,  and  that  Jared  Parsons  should  at  once 
mortgage  the  premises,  to  secure  Noah  Parsons'  debt. 
How  could  all  this  take  place,  unless  Noah  Parsons  was 
reaHy  the  owner?  The  note  signed  by  Grarath,  as  the 
surety  of  Noah  Parsons,  to  Tallman,  was  understood  by 
Allen  and  Kellogg  to  be  an  incusibrance,  and  to  get  rid  of 
this  circumstance,  they  procured  Mason  as  a  substitute  for 
Grarath.  Was  not  all  this  sufficient  to  excite  Kellogg's 
suspicion  1  to  have  opened  his  eyes,  if  he  had  not  purposely 
winked  so  hard  as  not  to  see  any  difficulty  in  the  way  of 
securing  Glover's  demand?  Allen  does  not  swear  that 
when  he  communicated  the  fact  of  the  previous  deed  to 
Jared  Parsons,  which  was  after  the  mortgage  given,  that 
this  was  news  to  Jared.  He  had  known  of  Noah  Parsons' 
claim.  He  must  have  known  it,  for  he  had  himself  become 
the  purchaser  of  his  (N.  P.'s)  right  at  sheriffs  sale. 

The  fact  that  Obed  Grarath  purchased  the  premises  in 
question  from  the  commissioners  in  partition  in  1819,  does 
not  prove  that  he  had  no  title,  or  a  defective  one  in  1816, 
"^^atever  advantage  Grarath  derived  under  this  purchase, 
enured  to  the  benefit  of  Noah  Parsons,  his  former  guaran- 
tee. 

Glover  (the  lessor  of  the  plaintiflT)  is  not  a  subsequent 
bonajide  purchaser,  or  mortgagee  for  a  valuable  considera- 
tion, within  the  meaning  of  the  4th  section  of  the  act  con- 

Vol.  IX. — 2. 
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r^W^YOBK,  cenung  deeds..  (1  R,  1^-8700    Hegf^reno  credit  te  anjt 

''' — -  one.    He  created  no  new  debt  inxonaideration  of  taking 

T.  the  mortgage.  •  He^ook  it  on  «n  old  debt,  paying  nothing 

Winilowy     whatever  for  the  mbrtgage.    It  was  no  payment  of  extin^ 

g^iihment  of  the  former  debts    but  merely  a ^coltetetal 

aecurity 4   and  if  not  paid.  Glover'  may.  prosecute  Noafar 

Parsena  on  the  original  consid^ation  of  the  debtr    (Cum« 

Doing  V,  Hackley,  8^ John.  202^    Green  v:  Hart,  1  Johiw 

[*18]  580.)    This  mortgage  is  sa  mere  security.  *of  a  pr-e-existing 

debU  (Jack8onv.'Willaid94 Joha.42,andcase8there€ited.) 

Curiay  p^r  WoonwonTH,  J.  Here  is  no  evidence'  that^ 
ObedCrarathy  whenhe  conveyed  to  Noah  Parsons^  in  1816,' 
had  any.  title..  It.  stated  that  he  gave  a  ^deedr  Thit,  of 
itself^  is  not  sufficient  to  warrant  a^p|esump^on  of  title  : 
neither  does  the  fact  that  Noah>  Personspaid him  a  con- 
sideration, afford  any  additionalrsupport.  These  Hots  may; 
have  been  performed  under  a. belief  that  title  was  >atquired,' 
when  in  reality  none- passed.  They  fall.short  iii'making^ 
oxkif. prima  faciei  .comp^tegt  evidence  that  Obi^d  Craratb 
had  any  int^est  in  the  latnd*  If  we  examine  the  rest  of  < 
the  testimony  r  the  presuaq)tion  appears*  to  be  strong  .that^ 
the  title. of  the  premises  was  acqi)ired  by  thexleed  fro m  the- 
commissioners. 

It.  appeared  that  Samuel  Crarath  died' in  possession  ; 
which  is^' prima  fqciey  evidence  -  of  seisin^ •[  1}  Commis*-/ 
sioners  were  appointed  to  make  pfiititioli  among,  hi^  heirs; 
Who  they  were  i  is  not  stilted.  It  does  :not  even  ^appear 
from  the  case>  thatObed  Grarath^  although  of  the  same 
name,  was  an  heir*  For  aught  thftt  appears,  he  may  liave 
been  a  strange;*  It  is  enough^  however,  to  say  that  the 
only  e^Tzidence  of  title  in  him  is  derived  from  the  commis-^ 
<;.  ssoners'  deed,  .execitted  in  March,  1819/' 

It  is  argued  by.the  couiMlel  for  the  defendalnt,  that  this** 
deed  enured  to  the  benefit  of  Ctavath^s  guarantee  in  the 


'i. 


[1]  Ptr  Sayagx,  Ch.  J.  in  Livingiton  v.  The  Peru  Iron  Co.  9  Wen.  530,  1. 
Sen  #.  TUe  Commonwealth,  1  J.  J.  'Mumh  550.  P«r  Lord,  Ch.  J  of  Ireland, 
3aidgW.P.C.291,N.  RiMtid  v.  WU)iunt,7W&est.59.  Cook  v.  WiliMn's 
•dm*n,iit.SeLCM.4Sft    iDom.  B.  d,  tit  S,  i  4,  Art  1. 
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deed  o'if  J  81 6.    Here  also  anotlier  difficulty  he's' 'in  the  cfe- '  ^^  J^^' 
fenfiant's  Wiy^  We 'a^' left '  entirely  in^*  the  rfatk,  wWher  —   '^i   i 
this  deed  was' a  mere  quTt-cIaini,  or  contained  a  covenant  of         .  y,, .,,, , 
warranty.     It  may  hfive  been*  either.      The  defendant,        *"*^^ 
tnerefore,  has  not  disclosed  Watter  8uffi(iie'nt  upba  which  to' 
raise' either  the  technical  doctrine  of  estoj^f^  or  to  make' 
the  conTeyance  enure  to  the  benefit  of  Noak  Parsond  and 
hk  alBsigns..  . 

In  McCracken  «.  Wright,  (14  John'.  1&4,)  if  was"  held 
that  by  a  quit-claim  deed  no  title  not  tne.m' at  *the  time 
would  pass  :  [ij  though  wliAn  there  was*  a 'warranty,  it, 
would  operate  .as  an  estoppel,  for  avoiding^'  circuity  of 
action.  The  doctrine  is  laid^down'iA  Co.*  Lit.  sec.  446, 
and  p.  265,  a«  b.,  that 'by  a  release' no  right  passeth  but.  the" 
right  which  the  releaser  hktn  •at  the' time  pf  the  release'  [*1^ 

naadeVw  if  the  son' release*  to  the  disseisor  the  right  whigt' 
he  hath  oir  may  have,  without;  clause' of  warranty ;  ajfter' 
the  death  o(  his  fathier,  the'  son  may  enter  against  his]^ 
own  release,  because  he  haii  no  riglit  at  all  at  the  time'ot' 
the  release  niade,  the  Vigfit  being  at  the  time  in  the  faiheir.' 
(Jackson  v\  Hubhle,  1  Cowen,  6l6,'  S.'P.) 

It  follows,  if  tj^is  view  be  correct,  that  the  second  dee^ 
g^ven  by  Obed  Crarath  may  te  set  up  by  thiBgrantee'deriv-^' 
mg  title  under  it ;.  and  tbaf  it  cannot  be'urged  in  support  of 
the  supposed^  title  of  the  gntntee  under  the  first  deecl,  for 
the  reason  that  the  defendant  has  not  shown  aifirniatively^'' 
that  there  was  a  warranty^    Th^  question  bjf  estoppel,  there^ 
fore,  does  not  aj)ply  on  the  facts  before  us.^ 
^  But  if,  for  the  sake  of  argument,  it  be  concecied  that  the', 
title  passed  by  the  deed  of  1816,  then,*  inipismuiih  as  that  deed*^ 

|ll'Pitlic»u  r:'jkck8on;'ll[  Wiri?llTy.''*  "Dmrf  v?Vuiy'l  Conn/ )iSo',' 
TooHj'v.  Dibble,  3  ?iU  'd^f.  '  Jiclnoii  v.  F«ck;4  Wen.  3^0.  But  If  th« 
grsnlw  repreieatf'  hiouelf 'in  the  qiii^liiiHf  h  tlie  owner  of  the  pre^iisei,' 
both  ha  Aad^tibo^  eieinamg  u^dc^  him  y^\  l^e  estop^  from  sUe^g  th^ 
eontnuy.  P$r  Chancellor,  in  Ji^kson  «.  WaldroiL  13*Wen.  189.  But  as  the 
grantee  holds  iulverfiely  to 'ihe  grantor,  he  is'  not  estopped  troth  denying  that' 
the  grantor  Ibid'  aiiy^he'ln'tlie  preiifdsM  MnVeyed,  either  a>i  or  previous  to" 
tiM  deed ;  Afedll  «r.  Wibon,  4  Barh.  S.  C.  Sep.'  18Q ;  or  that  Ihe  gM^r  was 
WftMd  of  foclf  an  estate  In  the  pieixus^s'  af  tO  ei^^^  his  wife  t9  dower. 
F >.  Ziagmm    '  6mmL  342.    See  further  4  Kent  1 261.    Note  o. 
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NEW  TOES,  has  nerer  been  recorded,  is  the  plaintiff  affected  by  notice  t 

May,  1828.      mi-         •         -*   •   i  *•  ut        i.  u 

— There  is  certainly  no  express  notice ;  although,  perhaps^  in 

T.  a  proper  case,  the  facts  might  be  sufficient  to  put  the  party 

Winelow.  ^^  inquiry.  If  there  was  notice,  it  was  given  to  the  agent 
The  lessor  of  the  plaintiff  does  not  appear  to  hav^.been 
personally  acquainted  with  the  circumstances  attending  the 
giving  of  the  mortgage,  or  the  time  it  was  given.  Kellogg 
was  the  agent  of  the  lessor  of  the  plaintiff  for  the  purpose 
of  obtaining  security  for  his  debt  against  Noah  Parsons. 
It  was  represented  to  him  that  the  title  was  in  Obed  Cra- 
rath,  that  Noah  Parsons  had  paid  for  the  land,  and  held  a 
bond  for  a  deed,  and  that  Jared  Parsons  was  equitably 
entitled  to  the  land  by  reason  of  a  purchase  made  by  him  at 
a  sheriff's  sale  under  a  judgment  against  Noah  Parsons, 
entered  in  1819.  As  to  this  purchase,  it  may  be  here 
observed  that  the  title  of  Noah  Parsons,  if  lie  had  any,  was 
subject  to  the  lien  of  Marvin's  judgment  in  1817,  and  was 
afterwards  transferred  to  them  by  the  sheriff's  deed,  1824. 
In  truth,  'Jared  Parsons,  in  1820,  when  this  arrangement 
took  place  for  securing  the  debt  of  the  lessor  of  the  plain- 
tiff, had  no  estate  or  title  whatever,  unless  the  commis- 
*sioners'  deed  of  1819  to  Obed  Crarath  operated  so  as  to 
enure  to  the  benefit  of  Noah  Parsons,  the  grantee  in.  the 
deed  of  1816 ;  and  if  it  did  so  operate,  then  indeed  Jared 

L*20]  Parsons  might  have  e^cquired  a  title  liable  to  be  ^defeated 

by  a  sale  under  the  Marvins'  judgment,  which  subsequently 
took  place.  Upon  the  supposition  that  the  first  deed  was 
rendered  valid  by  the  execution  of  the  commissioners' deed 
to  Obed  Crarath,  still  it  was  an^unrecorded  deed  ;  and  I 
perceive  no  objection  in  such  a  case  to  Jared  Parsons  or 
any  other  persons,  for  valuable  consideration  and  without 
notice,  accepting  a  conveyance  from  Noah  Parsons,  in 
whom  upon  this  principle,  the  title  was  vested.  But  here  it 
is  evident  the  parties  acted  under  a  misapprehension  of  the 
state  of  this  title,  provided  it  be  conceded  that  the  commis- 
sioners' deed  to  Obed  Crarath  operated  as  a  confirmation 
of  the  deed  previously  given  to  Noah  Parsons ;  for  in  that 
case  Noah  Parsons  was  the  person  to  convey ;  and  had  he 
executed  the  deed  to  Jared  Parsons^  and  the  latter  executed 
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the  mortgage  to  the  plaintiff,  then  this  question  would  be  NEW  YORK, 

presented :  If  a  judgment  be  rendered  against  A.,  who,  in  — r-r 

judgment  of  law,  is,  at  the  time,  seised  by  virtue  of  a  t. 

conveyance  not  recorded,  and  afterwards  the  land  is  sold      wiiwiow. 

under  the  judgment,  and  a  tconvejance  executed,  can  that 

title  be  defeated  by  a  purchaser  who  obtains  a  deed  from 

A.  subsequent  to  the  judgment,  but  before  a  sale  under  it  ? 

I  think  it  cannot ;  because  (he  sheriff's  deed  relates  back 

to  the  time  of  the  judgment ;  and  the  command  of  the^.  fa, 

is  to  cause  the  money  to  be  made  of  the  lands  whereof  the 

debtor  was  seised  on  the  day  of  the  rendition,  or  at  any 

time  aftetwards.    If  thi»position  be  correct,  then  it  follows 

that  the  purchaser  under  the  judgment  is  not  called  on  to 

make  out  notice  of  the  first  deed.    The  question  does  not 

arise* 

If,  however,  I  am  mistaken  on  this  point,  and  the  judg- 
ment creditor  is  exposed  to  the  risk  of  being  defeated  by 
reason  of  a  deed  from  the  defendant  in  the  judgment  sub- 
sequent to  its  rendition,  then  the  question  of  notice  would' 
become  material.  But  here  it  cannot  arise,  because  no  deed 
was  procured  from  Noah  Parsons.  As  to  him,  his  title 
remains  as  it  was.    He  has  done  no  act  to  divest  it. 

It  seems  to  me,  therefore,  that  the  doctrine  of  notice  may 
be  laid  out  of  the  case.  Admitting  that  the  agents  of  the 
lessor  of  the  plaintiff,  when  they  procured  a  deed  from  Obed 
Crarath  to  Jared  Parsons,  and  at  the  time  he  mortgaged, 
^knewthat  Crarath  had  given  a  deed  previously  to  Noah  [*2l] 

Parsons,  such  knowledge  would  be  inmiaterial  on  the  fol 
lowing  grounds :  fir^ty  because  if  Crarath,  in  the  first  deed, 
merely  released  or  quit-claimed  when  he  had  no  title,  which  it 
f^pears  he  had  not,  then  nothing  passed ;  and  the  lessor  of 
the  plaintiff  or  Jared  Parsons  was  justified  in  accepting  a 
deed.  They  were  not  bound  to  nptice  a  conveyance 
altogether  inoperative.  If,  on  the  other  hand,  the  first  con- 
veyance of  Crarath  was  confirmed  by  the  commissioners* 
deed  to  him,  then  the  land  became  bound  by  Marvins* 
judgment ;  and  Crarath  had  nothing  to  conve]^  whether 
ihere  was  notice  or  not. 

If  this  cau^e  had  turned  on  the  point  whether  the  mort- 
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r-      M^  .f^t^V"^^ !  W  r^^m""'  fft«?»°?^  .-^:J%^  iP^^^fl^' 


.jThe  rp^sijjt  of  ^my  pi)ipipn,J8,  t^,^t.^?p^^e(f^ptp^ta^(5d^ip 
the  icase^  tiie^plainti^  ^^^ffi^-    >Wjp*?PHH?P 

,i:est8  on  tli|8  jground  :^^h^j^tC^^^^rat,h  having  pf^i^^eyeji  jp  isijS, 
.and  it  not  ap^eagring.,that^he  tjien^li.ad^anjr^titie,  or  tb^^ttfa^ 
deed  was^ with  wanranty^.  nothing  passed ;  fuj^  ^pc^^^eqpi^ntl/ 
t|ie]re  w^s  nothing .  pjppn  whigh  the  ,}i(^  ^of  ^i^l\p  .J^ai{yiij»* 
judgment  could  attach ;  and  that  (>^)raUi9^.art^r  j^e^pH^ 
title  by  the  cpmmissipn^rs'  de^d,  Jf^^  j^t  Ujjfirtjr^^^ 
;that  title,to' ^n^  pufc^^^^  or^nio^gajjep  li^^^^^^P^l®  /?SR- 
^sideration.  llie  deed  to  J^i[ed  Pp^i^pjis^.^d  his^^^jg^^ 
to  the  lessor  oJF  the  plaintiff,  entitled  him  to  recover. 

But  a^  it  IB  more  ^than^p^fj|j^l?}|B,t}^atjijate^^ 
not  belfpjre  us ;  p^aijticj^lvly  as  ^^tjje.att^nt j}^^^^ 
^oes  not  ^appear. to  j^ayq.  J^eep  djrj^qtjpd  ^tp  ^t|)e  ^jjpeji^jop 
^whetiier  6be^  Q-Wath  hafl^^s^pjr  ^itle  in  18.16,  ,aif4  Jfhjat 
, WIBM8  the  fora  9/  ^Ijhe , ^e j|d  ^<yr  ^cqny/^jr^^ce  by  Ji^un  ,t^en  ,^p- 
9Uted,  jipon  thejascj^ertaj^  tl^e  q^liae  jnajr 

assume  a  diflfercpnt  ^aspect,  -I  tj^ii^k  the  ,<$^ds  of  justic^  * 
require  ,th^t  a  ngy  t wl  f^KB jpjtiit jb^,  yqih  jf\y^\f^  tp.^^^j^e  jthe 
eyeijt. 


••22]  •Coiyfryi  :a]id  Corwiii  c^ainxt  -Patisok. 

Precedent  of     .p]?j  demic|rr$r5to  tJi^^giil^^jpAi.   -Tfee  ^^iotifl&.  deolajT^ 
a    declaration  jn  pase,  ,"iof  .th^t  ;9dt^^r^'ft8.tfee  Mcypclwt,  .op,  *P., At,  &c., 

for    firaod    in        -  •  '  •»     ^  •  •     •*      ^ 

the  sale  of  a 

diattel,  both  as  to  form  and  njbstance.  In  declaring  for  a  fraud  in  representinjg  a  machine, 
on  sale  of  the  p<tait  Hglft,  U^v^l^  ifdohBtnietea  AUd  Worked  ftb  de»^bM  by  the  defeA^ 
ant,  of  performing  a  certain  quantity  of , labor,  and  mvernng  that  though  «o'  constructed  it 
would  not  perfomj  th^'In/rkY  Md,XAit  it'  ii  liiineceiBsaiy  to'  set  fortH  the  manner'  of  the 
contraction.  The  oonsidferatitfn  ^  the  Hale  need  nit  be  eet  fortk  ptttioulady.  4t  m  dnoti^ 
to  say  eyaluable  consideration  was  paid,  or  that  the  {daintiff  satisfied  the  defendant,  without 
anything  more,  li  U^  e&odi;h"i6  aV^  that' th6'' defendant  defrauded  ^b6  i>lAihtifi;  withoht 
«)iowing  the  means  he  used. 

In  declaring  for  a  fraud  in  the  sale  of  a  chattel,  it  is  not  neoeassjy  to  set  out  either  tht 
oontnietorconai^iitiott. '^A4iodg^WBip<(iUldemtttrer. 
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latendiag  todeoetTea&d defiaiid«the:0aid>]Blai2itiffS)<I(iid «ii-  MSW  TOBK, 
CQorsige  them  to  ipurdiaae  of /him^.tfae^said  defendant,  ^  — '^'^ 
:xif^t  and  liberty  of  :makiiig,»coiiitiactifig^,  iwtiig«and  ^V0iid-         *r. 


,mg  'A  certain  fflaxiaudiliciiip  diCMMiiigfinfteiii]ie,«mtfain  tl»B 

cosmtieB  o£OnuQgejiiidiRocUa&d,  dec,.he,:thesaidd^feiid- 

«nt,.thea.a&d}t]i«ieiprofdSBiQg.1ohaveifuUtpowar'aiidltfvrfdl 

authority  iahim  lEeatod/ttoimalEe^tafe and  vend  in>tbe  tlni- 

ledlStatesiof/Ameiioa,  the^saill  madune,  «nd  the  Tight  and 

libertj  of  mddng,  comtmcting,  .using  ^maA  Tending  the 

same ;  and  then  and  there  falsely  and  fraudulently  affirmed, 

that  the  saidiHiscbine,  when  constructed  in  manner  by'him 

particularly  mentioned,  woUld,.withrtheasBistQiiceor'hillpof 

two  men,ibreak  500  weights  of  flax  or 'hemp  in  a  day,  and 

dress  200  weight  of  the  same  at  the  same  time,  and  theveby 

caused  and  induced  the. said  plaintiffs: to ipttrohaee  of  him, 

the  eaid  defendant,  the  exduBive  right  and  liberty  of  ma^ 

king,  cwkstructing,  using,}and:7ending  to  othern  toibe  used, 

the  said  £ax  and vfaeimp  fisessingonachine,  fwitiiin  tbe'ooun* 

ties  of  Orange  sand  Rockland,    ^d  the  said  plaintSBb, 

confiding  in  the  said'affirmation.iof'die  eaidddendant,  pur« 

chased  of  him,  the  J8aid>defendant,ior:themselreB,'their'heini, 

execYttora,  &c.  the  :ftdl  .and  mdlasive  right  andlibeMy  'of 

making,  .construnting,  usii^,  and^viBndiiqj^  Jto  others  to>be 

used,  ti»  said  maobine,  (within  the  ceuaties  of  Orange  and 

Bockland,  Aq.  .and  »8a(tisfied  lUm  thevefor.    Whereas,  >in 

tsuthiand  dn  iaot,^  tthe  timeiof  &e  affirmation  andvoaie 

alaresaid,  tto  mt,  at  JDc.:tbe«aid  dax  «nd  bemp  ^dressing 

madhine,  when  Qonstruatad'in  the  manner  iby  'him  paattioo- 

lady  jnentieiied,  would  niot  witti  the  assigtaoice  ^r  help  otf 

txm  ;men,  hoesk  £00  weight  of  flax  or  hemp/m  a  4ay,  and 

diess  200  weight  of  the  aane  at  4[he«ame^ime ;  baft  ^on^ihe  [*23] 

contrary  ttii^ieof,  the  said  m^Glulle,  when  oenstvndted  « 

mansier  by  him,  the  «aid  defendant,  mentioned,  was  altege- 

tbflrflael€»s,iaadithie  dfffendait  iiisn  end  i^iere  well  knew 

Ike  same.    By  reason  of  wiiicih  &lse  aMd  fraudulent  assem 

tien  aad  ^MunaAoa,  the  aaid  deCnsdant,  on,  <fcc.,  al4De, 

falsely  and  frandolendy  Jkecerrad  them,  the  Mid  plainltiie, 

on  &e  j(foresaid  aale*  toA  tkeieby  the  rigkl  and  liberty  ^ 

BMikiag,  ftomrtmrting,  luMg,  and  •vemUmg  to  oCkers  to  be 
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NEW  TORK,  used  the  said  machine,  became  of  no  use  or  value  to  the 

— --^— ;^ — '—  said  plaintiffs ;  and  thereby  the  said  plaintiffs  were  then 

T.  and  there,  and  have  at  all  times  since,  been  put  to  great 

.DftTiaon.      charge  and  expense  of  their  money,  and  to  great  loss  and 

expense  of  their  time  in  and  about  constructing  said  ma 

chine,  and  in  and  about  the  purchase  as  aforesaid  of  the 

right  and  liberty  of  making,  constructing,  using,  and  vend* 

ing  to  others  to  be  used  the  said  machine,  in  the  whole 

amount  to  a  large  sum  of  money,  to  wit,  &c.  $700,  to  wit, 

at,  &c." 

^*  And  whereas  also  the  said  plaintiffs,  on,  &c.  at,  Sec.  at 
the  special  instance  and  request  of  the  said  defendant,  bar- 
gained with  the  said  defendant  to  buy  of  him  the  said 
defendant,  the  exclusive  right  and  liberty  of  making,  con- 
structing, using,  and  vending  to  others  to  be  used  within 
the  counties  of  Orange  and  Rockland,  in,  &;c.  a  certain 
other  flax  and  hemp  dressing  machine,  which  he,^e  said 
defendant  then  and  there  professed  to  have  full  power  and 
lav^nl  authority  in  him  vested  as  the  patentee  of  the  same, 
to  make,  use  and  vend  in  the  United  States,  and  for  which 
the  said  plaintiffs  were  to  pay  a  valuable  consideration : 
And  the  said  defendant,  by  then  and  there  falsely  and  fraud- 
ulently warranting  and  representing  the  said  machine,  when 
constructed,  to  be  capable,  with  the  help  or  assistance  of 
two  men,  to  break  500  weight  of  flax  or  hemp  in  a  day,  and 
dress  200  weight  of  the  same,  at  the  same  time,  then  and 
.there  sold  to  the  said  plaintiffs  the  full  and  exclusive  right 
and  liberty  of  making,  constructing,  using  and  vending  to 
others  to  be  used,  the  said  flax  and  hemp  dressing  machine, 
within  the  counties  of  Orange  and  Rockland,  in,  &c.  for  a 
valuable  consideration  to  him  then  and  there  paid  by  the 
*24]  said  plaintiffs.    Whereas,  inn^truth  and  in  fact,  at  the  time 

of  the  said  sale  and  warranty,  and  at  all  times  afterwards, 
the  said  machine,  when  constructed,  would  not,  vnth  the 
assbtance,  &c.''  (negativing  substantially,  as  in  the  first 
count,  the  power  of  the  machine,  in  the  words  of  the  war* 
ranty.)  ''  But  on  the  contrary  thereof,  the  said  machine^ 
and  the  right  and  liberty  of  making,  constructing,  using, 
and  vending  to  others  to  be  used  the  said  machine 
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altogether  useless  to  the  said  plaintifTs,  and  has  from  thence  ^'^  YOEE, 
hitherto  so  remained  and  continued.  And  the  said  plain-  — jz^— : — ^ 
tiffs  in  fact  further  say,  that  the  said  defendant  by  means  v. 

of  the  premises,  on,  &c.  at,  &c.  falsely  and  fraudulently  ^»^"*«- 
deceived  them,  the  said  plaintiffs,  on  the  sale  of  the  right 
and  liberty  of  making,  using,  and  vending  to  others  to  be 
^  used,  the  said  machine  as  aforesaid, 'whereby  the  same  be- 
came  of  no  use  or  value  to  the  said  plaintiffs  ;  and  thereby 
also,  the  said  plaintiffs  were  then  and  there  put  to  great 
expense,  &c."  (residue  as  in  the  first  count,  and  concluding 
in  damages  t700,  in  the  whole.) 

Special  demurrer,  assigning  for  cause  as  to  the  first  count, 
1.  That  it  does  not  state  in  what  manner  the  defendant 
represented  that  the  machine  ought  to  be  constructed  in 
order  to  perform  the  quantity  of  labor  represented. 

2.  The  plaintiffs  charge  the  defendant  with  representing 
that  he  had  power  to  make,  &c.  and  vend  to  others,  Sec. 
and  the  right  and  Uberty  of  making,  constructing,  &c. ;  and 
that  he  thereby  defrauded  the  plaintiffs  ;  and  the  plaintiffs 
do  not  show  whether  they  intend  to  charge  the  defendant 
vrith  having  such  authority  or  not. 

3.  The  plaintiffs  do  not  show  how  much  they  paid  the 
defendant. 

4.  The  plaintiffs  do  not  show  how  the  defendant  deceived 
i|nd  defrauded  them,  and  in  what  particular,  and  by  what 
ways  and  means  they  were  put  to  great  expense  and  trou- 
ble of  time,  labor,  and  money. 

As  to  the  second  count,  the  demurrer  assigned  the  follow- 
ing causes  ;  1.  The  plaintiffs  do  not  set  forth  whether  the 
defendant  deceived  them  in  representing  that  the  machine 
would  perform  a  certain  quantity  of  labor,  if  construgted  in 
*a  particular  manner,  or  whether  the  defendant  deceived  [*25 

them  as  to  his  right  or  power  to  sell,  or  upon  which  or  what 
account  he  deceived  them. 

2.  They  do  not  describe  in  what  manner  the  defendant 
said  they  must  construct  the  machine  in  order  to  perform 
the  prescribed  work. 

3.  They  do  not  state  how  or  for  what  purpose  they 
were  induced  to  incur  their  alleged  expense  of  money 
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^^  ^£S^  ud  •  time,  <)r  .^tb  «wMt  purpofe  the  tiBifi^a^ 

May,  1898.  _.    , 

•    Corwik        •PP'*^^- 

T.  Joindsr  ki/damuiver. 

iT.  A.^CoUieryiwMmpfoxt  of  (tbe^demimBer. 

Jqs.King,  Qffrtra,,reUed  ojiiBw^ey  v.  Pctifif^y,(13  John  - 
^.^,)  a^,tfi,ppiatt ;tq .jfijppQ^  .the  jjegj^atipp. 

Curiay  per  Sataoe,  *Ch.  J.  'It  seeBdsto  me4he  declara- 
tion is  good.  It  charges  that  the  defendant  represented  that 
he  had  lawful  authority  to  make,  use,  vend,  "Ac.  the  ma- 
chine; and  fidsely  represent^  the  quantity  of  labor  which 
could  be  performed  when  it  should  be  constructed  in  the 
manner  specified.  'It  cannot  be  material  to  state  the  par- 
ticular construction:  for  it  is  averred  that  when  so  con- 
structed, the  machine  was  utterly  worthless. 

-This  is  an  action  founded  on<fraud  ;  not  on  the<>on^ract ; 
and  therefore,  it  is  unnecessary  to  oBet  out^thorthe  con- 
tract or  the  consideration. 

In  Barney  t;.  'Dewey  (18  John.  224,)  it  was  decided  that 
in  an  action  on  the  case,  for  falsely  s^rming  that  a  chattel 
belonged  ^to  the  defendant,  whereby ^the  -plaintiff  was  in- 
duced to  buy  it,  and  was  afterwards  evicted  by  the  rightful 
owner,  it  is  unnecessary  to  set  forth  the  contract  between 
the  parties,  or  any  consideration  moving  from 'tiie  plaintiff 
to  the  defendant,  or  the  price  paid,  as  that  is  oiily  a-matter 
relating  to  the  liquidation  of  .damages.  The  fraud  in  that 
case  consisted  in  a  false  affirmation  as -to  the-title  ;  in  this, 
in  a  false  affirmation  as  to  the  capacity  of  the^machine  to 
perform  labor.  The  plaintiffs  'here  moke  no  question  as 
to  the  defendant's  title  to  make,  use  and^vend  tfie  ma- 
chine. That  of  course  is  admitted  ;  and  'the  d^eodantlhas 
no  right  to  complain  that  he  is  not  put  to  ^the  proof  of  thai 
fact. 
[•26]  ^one  of  the  causes  are  well  founded.    The  pldntiffs  are 

therefore  entitled  to  judgment  on  the  demurrer.  The  de- 
fendant has  leave  to  withdraw  his  demurrer  and  plead  on 
pa]rment  of  costs. 

fttfle  accordingly. 
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Smith  against  Mumtoed.  Mimfiwd 

Pracodent  of 

On  error  from  the  Monroe  C.  P.  The  placita  of  the  f  dodantion 
record  in  the  C.  P.  was  of  the  4th  Monday  of  March,  judgment  in  a 
a§»7.  :Vuniferd.4j^l«pd  ggasQft^^i^h  ,Jp  ,4*t,  ^r  fhat  J"i^/»<^. 
yri^^^sB^ti^fiijlf^ii^XfSym^]^^  to  uy 

fore;M(Me3jC^n,jEfft.,f(Be,?f  4}jp.j^^  coreiST^  w 

of  the  county  of  Monroe,  at,  &c,  by  the  judgment  of  the  "JJ^^  V^ 
S9id  iM.  C.,  .justice  .of  the  .pesM  as  .aiior^id,  jrecpyered  tioe'i  juiisdio- 
agaii^st  tiieiaid  4iB£Midant,.ft8.w«ll  ax^rtain  de^  .qf  60  t^U!^  "(^ 
ddlaiB  a8alB0.1^i:e]itB».Khioh.7rat.^dju(}geiii^^  ^g  »  matter 

said  M.  C.  justice  as  aforesaid,  for  the  damages  jubich'ho  riBdiotion,)  ^^ 
Jiad  i^ustained,  as.wdljon  ocoftsioii.ofvtb^id(9t(entiw(»f  ^aid  IT^^Pi.  "^ 

"  ung  K>rui  any 

debt,  as^fonhis  posts^and  charges  by ihim  abput  bis  wt  ip  ofthaprerioiu 
.t)iat  behalf,ezpc]ided, . whereof t)ie  ^aidd^fimdwt  wv.coa-  ^'inbf^lMia. 
Ticted,  as  by  the  docket  .irf.  the  41^  M..  C.,»jitill  temaining  T**^,  ^?* 
in  the  ppssessimi  xkf  the.said  iL  G.^  more  fiiUy.appQMs.;  i^rivened 
.which  said  judgment  .still. r^ma(ns.iafi()l /force, cSUengfth  taSTiS^akiJ 
and  effect,,  not  jnfmy.wayrevmedt^^qted  or  pntisfied;  ^3  oenti  for 
and  the  plaintiff  iiathjiof,  as  jjoM^f/uedait.or.QbUiiQed  Any  mageTafVen 
execution  of,  ^qr  .iqpdii  the  jifoi^eiiaid  judgnMint  MinJQXS^  ^tal!^^  ^ 
8forQuadittOQV4iEed;.wliereby^.action:hath(accrv)^d,^d(c.  debt  ai for  his 
^«t,  &c.  (usualLhreaoh  in  debt.)  ^^  J^^l^ 

Pleas,  1.    T|At  4h6  j>laintiff  did^uytiCecoT^r  A3r]^e  QQiQr  ^^  ^'^to^ 

plamed.  ^    JEr«U  no  yari- 

2.  That  it  did  jiot  Jippear  lqr.taya:e6oid.or.dQ<^«t  «^t  •"  ^j^  ^^^^ 

^e  plaintiff  recovered  JuiCH^ell  4t  xeitain  dfibt  .of  jISOk^  «Md  in    tiM 

also  03  cettts,  adjudged  as  .weU  &r  daouig^.ps  ^  <^ts*     ported     m^ 

Both  these  pleas  concluded  <to.  the  country.  ^^' 

^8.Thatatthe.time  ofthe  judgment4[^e|ed«>the(d^iei|dr  i^^] 

Mai  resjdad  in 'Monroe  county,  and  during  aUith^t.tiioeJ^  tiy^^^  ^/od^I 

A  fiunily,  &c.  concluding  .with  a  yerifieatkm^  m^nt  in>  a^i^ 

•Demurrer  to  the  ^3d  .plefi  and  joinder.  ^  motion 

At  ihe<trial  of  .the  issues  of  fact,  the.plaiiitif  j^np^^  ^,,^  '.^^ 

•the  justice  «tiiat  he  recovered  a  ;j\idgment<for  SO  .fl^lff  ">^^    Uame- 

debt,  and  M  cents  costs.    The  docket  of  the  jwrtiqp  Wf  ^L^  **" 

ptoduced,  andw4sin4hese^rords.:  "rWiUiamW.Mw^^  *!»^"1*'  «•«": 

tion  be  btayed 
by  the  itatutt 
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NEW  YOEK,  t,.  Archelaus  G.  Smith.    Feb.  1827.    Personally  served 
*^'  ^^^'    Feb.  10th,  1827.    Narr.    Jud't  before  Selden. 

Y.  Jud't  for  plt'ff.,  $50  93,    Feb.  28,  1827.    Debt  $50 

^'""^^  Costs        93 


50  93" 


The  defendant  deihtmred  to  this  endence.    The  jury 
.  found  for  the  plaintiff  below,  subject  to  judgment  on  the 
demurrer.    Judgment  for  Mumford,  the  plaintiff  below. 

S.  Boughiorif  for  the  plaintiff  in  «rror.    The  judgment, 
*  as  proved  by  the  justice  and  the  docket,  was  for  costs  ;  not 
damages  and  costs^  as  arerred  in  the  declaration.    Here  is 
a  variance. 

The  third  plea  is  a  good  bar.  An  action  on  a  judgment 
lay  at  the  common  law'before  execution ;  but  even  there 
it  was  discountenanced.  (Biddleson  v.  Whitel,  1  Bl.  Rep. 
M7.  Simpson  v.  Stone,  2  id.  785.)  There  the  debt  was 
wguBtly  detained^  in  the  words  of  the  declaration,  which  is 
synonymous  with  unlawfully  detained.  But  the  statute, 
(sess.  47,  ch:  288,  ^  14,)  makes  it  lawful,  und^  the  circum- 
stances disclosed  in  the  plea,  to  detain  the  debt.  No  exe*- 
cution  could  issue  short  of  90  days.  The  legislature  intend 
ed  to  give  the  debtor  time,  without  the  enormous  expense 
of  an  inmiediate  suit  in  the  court  of  record.  It  makes  the 
debt  \Jk  nature  of  one  presently  due,  but  payable  at  a  future 
day. 

But  the  declaration  is  bad.  It  does  not  give  the  justice 
jurisdiction  of  the  cause  and  person,  and  indeed  shows  that 
be  rendered  judgment-  for  a  sum  beyond  his  jurisdiction. 
No  plaint  is  shown  to  hare  been  levied  or  suit  conunenced ; 
no  summoning,  apprehending,  appearance,  confession  or 
hearing  of  the  defendant.  (Com.  Dig.  Pleader,  (E.  18,) 
[*S8]  and  *the  authorities  there  cited.)    Sellers  v.  Lawrence, 

Willes,  416.  Ladbroke  v.  James,  id.  201.  1  Chit.  PI.  335. 
Service  t).  Hermance,  1  John.  92.  Peebles  v.  Kittle,  2  id,  365. 
Kilbum  V.  Woodworth,  5  id.  41,  and  the  cases  there  cited 
by  the  court.  Pawling  v.  Bird,  13  id.  206,  and  the  oases 
there  cited.    Bowman  v.  Russ,  6  Cowei^,  236,) 
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The  juriBdiction  of  the  justice  Ib  limited  to  $50.    Here  NEW  TORK, 
is  a  recoverj  as  debt»  and  damages  of  more.  '  ■  ■.■     '- 

F.  Whittleseyy  contra.  The  judgment  was  proved  to  Mumibtd. 
have  been  rendered  as  set  forth  in  the  plaintiflTs  declara- 
tion ;  and  there  was  no  variance.  (3  John.  429.  1 1  id. 
166.  12  id.  296.)  The  muiutes  of  the  justice  need  not 
contain  a  full  history  of  the  cause.  It  is  enough  if  the 
prominent  facts  appear.  The  demurrer  admits  not  only 
these  facts,  but  every  inference  that  a  jury  might  draw  from 
them.  As  to  the  objection  that  the  docket  proves  costs 
merely,  not  damages^  we  say  the  words  damages  and  costs 
as  here  used  in  declaring,  signify  costs  only.  (10  Co. 
Rep.  115,  and  the  cases  there  cited.  Fitch  v.  The  People, 
16  John.  141.)  The  forms  of  judgment  by  confession  on 
penal  bonds  in  this  court,  confirm  that  view ;  and  if  correct, 
there  is  no  variance. 

The  common  law,  it  is  admitted,  allows  debt  on  judg- 
ment immediately.  The  statute  does  not  take  away  that 
right.    (Hale  t;.  Angel,  20  John.  342.) 

As  to  the  declaration,  a  recuperavit  alone  is  sufficient, 
not  only  in  declaring  on  judgment  in  courts  of  record,  but 
inferior  courts.  (1  Wils.  316.  Com.  Dig.  Pleader,  (2  W. 
12,)  and  cases  there  cited.  1  Chit.  PI.  354,  5,  and  cases 
there  cited.) 

If  we  are  correct  in  the  meaning  of  the  words  damagei 
and  costs  J  then  the  justice  had  jurisdiction  of  the  amount. 

Curta,  per  Woodwokth,  J.  As  to.  the  declaration, 
enough  is  set  out  to  give  the  court  jurisdiction ;  provided 
the  construction  of  the  allegation  touching  the  amount  of 
of  the  judgment  is,  that  no  more  was  recovered  than  50  dol- 
lars besides  costs.  Justices  of  the  peace  have  jurisdiction 
in  such  cases  ;  and  this  concise  mode  of  declaring  is  suffi- 
cient. [1]  It  is  approved  in  a  variety  of  cases.  (1  Chit. 
FL  854.     1  Wils.  316.     1  John.  92.    2  id.  365.) 

[1]  StUes  V.  Stewart,  12  Wen.  473.  But  in  Turner  v,  Boby,  3  Com|rt. 
192,  it  was  decided  that  in  pleading  the  ,jadgmenii  of  inferior  coiirta  of 
Bmited  and  epeciat  jnriidietion— Hiaoh  as  justice's  courts — ^it  if  necessary  to 
'  thai  the  oonrt'not  only  had  jurisdiction  of  the  subject  matter  in  oon- 


f^  ^       ciSE8  DC'Tkfi-StfPiREME  cbintt 

W^It^?     •tte  denMf  eV  to  thtlihM^'^a  Wish«r6!l  takfen : '  fci;  not- 

UW"  ^**^^**^<^"*8f  the'Wli]^feiiSBioA^t)ffekfecutJitf*in^ 

y;    ^     for  90  days,  the  comm^icement  of  an  action  of  debt  on  the 

*"*"*^'    judgment *doe8  not  interfere  with  that  prohibition.    It  is  a 

common  law  r^i  to  sue  on  the  judgment,  which  is  not 

negatived  by  the  statute. 

The  case  of  Hale  v.  A^gel,  (20  John.  342,)  shows  in 
what  lighit  this  question  is  viewed.  Under  the  1 1  tfi  section 
oftfi'e  25  dollai:  act;  (1R!l.  3870  ir  that'if  tte* 

executi6nl>e  Ireturtied  unsatisfied,  tfie  nkrty  recovenng  may 
bring  ah  action  of  debt.  The  execution  wis  not  returned ; 
and  yet  t&e  cbiirt  lield  t^at  th^  action  might  be  stisfaihed 
as  soon  'as  tile  judgment  wais  recovered. 

As  to  t^e  demurrer  to  evidence,  I  think  it  suppbiled  the 
declaratiohV  The '  dockifet  ^  showed  tfiere  was  a  judgment 
for  $^6  debt  and  93  cents  costs.  The  allegation  in'  the^ 
declaration /or  his  damages  sustained  as  well  cls  costs^  is  in 
the  ukual  form  where  costs  only  have  accrued.*  So  are  the 
entrleJi  in  the  books  of  practice.  In  debt  on  bond  for  a 
penalty,  the  entry  isMn  this  manneir,  although  costs  only 
ar^givenr 

In'Titch  u.'The  People,  (16  John.  l4l,^  this  cbuit'gaVe 
aii  exposition  of 'the  statute  where,  after  tfie  trial  of  a' 
traverse'iri  a'foircible  "entry  and  detainer,'it  is  declared  that 
the  party  convicted  shall  pay  costs  and  dama^ei  its  shall  be* 
aV^rarded  by  the  justice'.  It  was  held  that  the  wbrds'dama^w 
anSc6^/5  were  lo  be'consffued  as  appfidable'tb  costs  only7 
[IJ  ;  In  this  ca^  it  watf  enoiigh  for  the  plaliitiff  beloW  that 
damages^  as  distinct  fitom  costs^  wer*  not  nec^ssanly  comu' 
prehended  within  thfe  alltegation  in  the'derlarationi  Costr 
in  many-ctui6s  are  considered- as  danifcigitf.  In-order  to* 
support  the  p^>c;^edingB,  the-  court  will  cohsider  them  aff' 
saeh,  and  thar  th^  alle^tion  applies  to'bosts  merely,  unless 
the^paity  tfJdng^tbe  tibjfectton  shows  that  in  ftfct  tfie'word 
damages  hiui-refefenee  to  ft  recbVeiy  of  idbh  cfiii»fa^c*  distinct' 

teoveray,  hui  that  *it  *b1so  acquired  Jurisdiction  of  tho  penf>n  of  the  defeniip 

nit" 

[1^]  As  io  the  dLitinetion  between  damage  and  cotUj  W  GriJSIn  p,  Ifort^ 
nwr/S  Wen.  54oV'  * 


(STTfiETiSTIiLfEOlVNEWYOSIL''  ST        I 

CrdiA-^tte  c(Mi;<'  H)id'thAt''at)ptewp«*j  thenindeid  there  OTIV' TOMCr 
\*tKdd  toVe  b^Wtal^  e5c6(ftttf  of  jiwlrfidiw.  j^^^. " 

In  pdint  of  fAtfil at'wl^^atn' tHbt  th^e' 98  ceiilis  W^re^co^^r         y. 
oMlyV  Tliat,  h(9t»«vet,  can«A)t  aid  thte  plaintiff  belbw;    Thig*       ^•^' 
*paint  ttttns  on  tli«  cdHitMdtion  to  be^giveti*  to  thr  wonb*  [*^1 

ct)ii9  aitef >  damage;  whtdi,  /withottt '  further'  exphoiatiottv^ ^  I 
think'onght  to'bbxOttBidetred  aa'BpplicaUeto^coste'bidjri 

Tht  jitfdtgmeiift  of  the'^oort  bblow  inuBt  be  aiffirnied/- 

Judgmeht  affihned. 


BeiiiOCK;  a^amat  Eooif .'  * 

Slandsr,  tried  at  the  Rensselaer  circuiti  Wheii^  a'  verdict  In  aluder, 
was  found  for  the  plkinttflf  on  a  c&se  whictf  is  sufficiently!  "^J^  ^^  „^t 
stated  in  the  opinion  of  thie  court.*  wtionaWe    in 

The  case  was  argued  hj  bat  become  so 

by       extrinaio 

Jv  P.  OtuhHan  and  A,  Van^  VecJUettf  i&t  ihe  mdtion,  and  circumstances, 

these  must  be 

It.  P.  fliinf  and  D/\Bm<  cbntiu;  ■  *^^     *»^ 

'  proved. 

,  ,  The  best  eri- 

Ouruii  per  SiitAas,  Qi.  J^  This  is  an  aetion  of  slander  denoe  must  be 
for' charging ,4he  plaintiff  with  swearingitto'a  lie  before  ^^''  *thl 
arbitrators:  The  facts  are,  »thW  whil^*  the  plaintiff  *waa[  ^^^^^^ 
giviilgjestlmony  as  a  witness  before  aAitrators,  the  defend*  before  arbitra- 
ant  charged  him  with  swearing  to  a  damned  lie.  On  the  JJ^miMion  1^ 
trial-  at  the  circuity  the  plaintiff  proved  \>y  parol  the  fact  of*  peK«d  to  have 
arbitration  and  the  terms  of  the  submission.  *  He  tlien  kTid,  that  they 
proved'  thd'testhnony  given  by.  him  as  a « witness;  I*  JJi'^  ^/t^e 
appeared  that  th^  submission  was  in*  writing,  by.,  bonds  submission 
entered  into  by  the  parties.  The  defendant's  counsel  ^o^;^  "^  by 
objected  that  the  bonds  were  higher  evidence,  and  ought  to  P¥°*- 
have  been  produced.  The  judge  decided  thai  'the  pfciol  »•  on  an  in- 
evidence  should  be  received,  subject  to  the  opinion-of  this  ^^^^    *^ 

.  y.  ,  enough  mnit 
be  ihown  to  (iTe  the  eourt  or  masistrate  administerinif  the  oath  jurisdiction.  Enough  must 
be jmroved,  also,  to  show  the  materiality  of  the  fesUmoriJ^.' 

Sefore  arbitrators,  or  on  the  trial'  of  a  oanisA,  onto  osthf'to'  a  y^HofiU  W  enough,  though 
h0  be  eatstanfaied  on  diftntft  tnmttart.'and'^t  different  tiantfa :  and,  tfamigli  the  time  for  tho 
•ward  (in  eaae  of  arbitratiQn)  be  anlsfged  altar  be  Is  ■worn,  /et  he  may  bo  ezaininad  on  bis 
Cnt  oatb  afUr  tho  enUrgemoni 


so  CASES  m  THE  SUPBEME  COIT&T 

NEW  TORE,  court.  In  the  progress  of  the  trial,  it  appeared  that  the 
— * J^  '  arbitrators  had  two  meetings;  that  the  plaintiff  was  exa- 
T.  mined  at  the  first  meeting  J  that  before  the  second  meeting. 


Kocn. 


the  time  of  the  submission  had  been  enlarged;  and  *that  at 
the  second  meeting,  the  plaintiffwas  cross-examined,  without 
being  sworn  a  second  time;  and  it  is  contended,  therefore, 
that  although  he  may  have  sworn  falsely  at  the  last  meeting, 
(when  the  charge  was  made,)  such  false  swearing  would 
not  be  perjury,  and,  of  course,  to  charge  him  with  such 
false  swearing,  cannot  be  actionable.  The  defendant  also 
contends,  that  the  charge  was  made  as  to  an  immaterial 
answer  to  an  immaterial  question,  and,  therefore,  the  verdict 
is  against  law. 

The  first  question  is  the  only  important  one. 

When  words  are  actionable  in  themselves,  the  plaintiff  is 
not  under  the  necessity  of  proving  any  thing  but  the  speak- 
ing of  the  words  charged  in  the  declaration.  [1]  If,  however, 
the  words  spoken  are  not  actionable  in  themselves,  buf 
become  so  by  the  circumstances  under  which  they  were 
spoken,  those  circumstances  must  be  averred  in  the  decla- 
ration and  proved  on  the  trial.  [2]  In  this  case,  the  fa^t  of 
the  arbitration,  the  submission,  the  swearing  of  the  plaintiff 
by  a  justice  of  the  peace,  and  the  materiality  of  the  testi- 
mony given  by  the  plaintiff,  are  no  doubt  (fverred  in  the 
declaration.  I  infer  this  from  the  case,  though  it  is  not 
expressly  stated.  Without  the  concurrence  of  all  these 
circumstances,  the  plaintiff  could  not  have  committed  per- 
jury; and  the  words  are  actionable  only  because  they 
import  a  charge'  of  perjury.  In  order,  therefore,  to  subject 
the  defendant  to  damages  for  having  charged  the  plaintiff 
with  being  guilty  of  perjury,  the  plaintiff  must  show  that 
the  charge,  firom  the  circumstances  under  which  it  was 

[1]  Coohb  v.  Eobinson,  3  Barb.  S.  C.  Eep.  625.  Crawford  v.  Wilson,  4 
Barb.  S.  C.  Rep.  504.  Case  «.  Buckley,  15  Wen.  327.  Bemorest  v.  Earing, 
6  Cow.  76. 

For  a  reference  to  most  of  the  leading  English  and  American  cases  as  to 
what  words  are  and  are  not  actionable  jMr  M,  vide  M'Cuen,  ads.  Lndlem,  1 
Hania,  N.  J.  B«p.  12 ;  and  Billings  v.  Wing,  7.  Verm.  Eep.  437. 

[3]  Hilligan  «.  Thorn,  6  Wen.  413.  Hawks  v.  Hawkey,  8  East,  431.  Bm 
also  12  Wen.  500.    S  Benio,  346.     1  id.  2ll.    1  Const.  177. 
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Ofl^de,  did  amount,  to  a  c^^^ofpitrjuiyji.   TJlii*  tbft  pl»iatiir  ^"^  ^W* 
was  senBibl^  of  at  the  trial,  and.  intj;o4viQ^iPKQQf  ofcaU  th^i^  — T*  "  ^ 
GircumBtanqoa*    Ai[i  objecti9nt  w«/^  na^:  tp,  tk€(:;t4«J[%.of         ^^ 
tba(:  proof,    Upoi)  tfae^tri^lof  a«  iDdi^tmoR)  fpfrPTOV^jP-ciU       **^ 
kgfd.  tQ.h^wbew qw«nitt^ o^  thft^^ri^oC* ^jCma^  tb» 
recK>rd.<>f*apbci»w%%i?iurt,bajirpflqwd.    ap^ijipjii^fijipreiTib; 
dmcq  mpstb^ prpv^d  aato. shiw  i^  mftt^i^J^Jy*  an^  ^di^ 
prefatory  cjr€um^t^weika#.arA«^v«err«4|Qrrthba«^w»f^pjarp 
omst  b^  a|aq  prov^^.    (Sit^fc  JpY. .  114J|*>    UlA  tta  pl^Di-. 
tiff  b^^  i9diic$e4(foif  pefjcMry.cQQunitt^  ifl,/nraai:i||g.ta  *^tlMI  [*82 

fc^^t  whi^-de&odaiit  82^d|^^«ffi  a.Iii^.  the  pub^io.  jj^pnewtor, 
imstf  bayq  Bf(%  for^l^  i^  hisii^ictpci^ntgi.s^d  piov04  aUr.1^ 
fwQta  amd  cirevoi^fl^Gkea,  ,tQ  f^y^  ju^iadictioa,  to  th^,  arhitra*. 
tojs.  and.  autbprity , to  tbe  jmitice  tQ, administer  tb^  oatb; 
and  furtl^y  M  w•^u)d  be  bound  to.  s)iow  th^i  m^itia^^ity  oSx 
the.  te^in^opfr    On  snch.a  trials  the,  p^psecuj^  would  ba; 
bouiid  to  p^od9Ga  the  recp^d,oC  the.. fojrpftsr. trial,  thstrbping, 
t^  high^  evid^oa.    I£  tkerp  ii^as.nQ.rpcord,.  then  t)re  , 
next  )^g^^p\HmQfi  mui^t  b^>^p^pduced».  TJh^jn4)mijuiioii 
oil tl^  parties  givf 8 Juri^dictia^  to itbecottii^  (tb^ajrbitt^-  / 
t^Sffapdi  wh^  the^siiibmisiiiontisan.  writinf  y..th]at  is..bet)t^  ,^ 
popppf  tb«#)pa,ir9l  te8tijp^|qr«    ^^ch  would,  bei  the  cpurs^e  9n^^ 
Um  trial .  of  aft ,  indiotn^^,,  af^  spp^  I .  aftp^ehend*  siM)uld 
hayp  be^n  t^  coufsa  x>f  i»roc^edKVI!  ^^ '  ^^^'  cir^uit^    Tl^e; 
ra]iS(  V^gpwn^ (apd. admits^of  very  fewcxa^ptipn^,) that  [ 
tl)e  b^9V^vid9'3Kaek  muj^t.biB  {^rpdjapec^    This  pfi]:]^9tple  is  so 
f(MnUija|,.tha|^^nf):a»tJtipi;ity,n^^  .  *   ^^ 

Hbs  exfiepfipf^,  stated ;  by  tl^  plaii)ti^s  counspl  are  in  \ 
the  G^^e  oft8laJ94^  ojS.a^  attpi:;i^ej.aivl  of  a  clergyman..' 
Btf^ryma^.^  Wisj^^^X  1^.  36ft)  y^^as  slider  by  an.attorney 
£o^.cJi.af899  V!^*^  him,  as>8ifch  at^pfi^^yr    It  was  objected ' 
a^  tlWflfia]^  tly^.tbe  fact  of  h^ Jb.efi}g^,a;;i  attorney  should  be 
pfpyed  b^y  tbar<Jl  o^attcjrniey^..  Tl^,pb^p\ipn  w;a8  ovemilecl. ' 
Oftift. n]M>^n  ^Yr^k^ ^^f °l^^.^  ^^t^  *?Wc,  the  yerdict,'  and 
i«  ft  W^«Wit  tp  b^c^iirjBfii  ,5u%f r  Justj^e^  said;^  t^t  in  the 
case  of  all  peace  officers,  justices  of  the  peace,  constables,* 

[1]  TbflLOpfaikn,of,*tlieL.l^l^roefl|  jtidff  in  th^  opM,  is  oommentod  on  and 
«KpUined  in  Jftoobt  V.  Fylor,  3  HUl,  675.  ' 

Vol.  IX.— 8 
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V^  YORK,  4;c.  it  waa  sufficient  to  prove  that  they  acted  in  those  cha* 
■ '  J  *  racters,  without  producing  their  appointments.  [1]    And  in 

T.  the  case  of  Cununin  v.  Smith,  (2  Serg.  &  Rawle,  440,)  the 

JCoon.        g^jjjg  y^g  ^j^g  applied  to  a  preacher  of  the  gospei,  where 
Ae  defendant  had  said  that  the  Rev.  Thomas  Smith  was 
guihy  of  p^jury.  [2]    Tilghman,  chief  justice,  in  giving  the 
opinion  of  the  court,  says:   The  objection  is,'  that  Mr 
8mitli'«  ordination  should  have  been  proved  by  the  records 
of  the  fiiurch  to  which  he  belonged.    This  is  certainly  the 
beet  evidence ;  but  the  strictness  of  the  rule  is  relaxed  in 
cases  where  the  defendant,  by  his  actions  or  words,  *has 
.avowed  -^e  fact  which  is  to  be  proved.    In  both  these 
»cases,  the -defendant  had,  in  making  the  charges^  admitted 
Hhe  special  cfiaracter  of  the  plaintiff.    But  those  cases  have 
mo  application  here.    The  defendant,  by  charging  the  plain- 
itBtS  with  swearing  false,  has  not  admitted  any  of  those  con- 
cstmitant  circumstances  which  render  false  swearing  perjury. 
The  case  of  Green  t;.  Long,  (2  Caines,  91,)  supports  the 
d,  icdxtne  which!  assume  as  correct.    There,  the  defendant 
hac'  charged  the  plaintiff  with  perjury  in  terms.    Bj  the 
notic*©  attached  to  the  plea,  the  defendant  stated  the  perjury 
was  c  ommitted  ^before  a  court  martial.    At  the  circuit,  the 
plaintitf  was  nonsuited  for  not  producing  the  proceedings 
of  the  court  martisll, -which  the  defendant  relied  on  in  justi- 
ficjation :  btit  the  learned  judge  stopped  the  plaintiff's  coun- 
neL  upon  the  argument  Agr  saying  he  was  clearly  wrong  at 
Mke  circuit. '  It*  ought  t©  have  been  presumed  that  every" 
fhinff  took  place  before  *  court  of  competent  jurisdiction. 
The  onus  lay  on  the  dcitendant  to  show  that  it  was  other- 
wise.  Whyl  Siecausellie  charge  there  was,  "You  have  per- 
jured yourself."    ^^  allusion  was  made  to  any  court  at  the 
time.   The  words  W6re  actionable  in  themselves,  and  all  the 
plaintiff  was  bound  to  prove  was  the  speaking  of  the  words^ 
The  defendant,  then,  was  bound  to  prove  those  circum- 
stances which  constituted  false  swearmg  before  that  special 

[I]  Pea«se  v.  Whale,  6  Barn.  &  C.  38.  Snow  v,  P«aoo<*,  8  Carr.  &  P. 
215,  P^  Best,  Cb.  J. 

[2]  Goshen  v,  Stonington,  4  Conn.  809.  See  also  1  Cow«  &  Hfll  ■  notes 
to  PhQ.  Ev.  p.  449,  N.  880,  881. 
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tribunal,  perjury.  Not  so  here.  The  onus  lies  on  the  ^^  YORK, 
pladnliflF  here  for  a  similar  reason,  that  it  lay  on  the  defend-  ,^^^*  ' 
ant  in  that  case.  ▼• 

I  am  of  opinion,  therefore,  that  a  new  trial  must  be     y^^^' 
granted. 

There  is  no  weight  in  either  of  the  other  points  made,  by 
the  defendant.  The  witness  need  be  sworn  but  once  on  the 
trial  of  the  same  cause,  though  the  matters  in  issde  may  be 
varied  during  the  trial ;  and,  as  to  the  charge  of  falsehood  . 
being  nrade  to  the  question  whether  the  witness  had  so  testi- 
fied on  his  first  examination,  that  matter  was  settled  by  the 
verdict  of  the  jury  upon  contradictory  testimony,  and,  in 
my  judgment,  correctly. 

New  trial  granted,  with  costs  to  abide  the  event. 


^WHBELEft  and  Wheeler,  executors  of  Wheeler,  against 
Wheeler. 


[•34] 


Ok  demurrer  to  the  replication  6f  the  plaintiffs  to  the  ®^^^  v " 
second  and  third  pleas  of  the  defendant.  one  pertMn  in 

The  declaration  was  by  the  plaintiffs,  as  executors  of  S.  J^^j  w  OTe^S 
Wheeler  deceased,  on  a  promissory  note  given  by  the  de-  ■«▼«»!,  wi»- 
fendant  to  the  testator,  dated  September  5th,  1820,  for  uvery,  laie  or 
•260,  with  interest.  a  Slwf  *^* 

Plea,  2dly,  that  after  the  ccq^ias  sued,  and  before  declar-  goods,  are  tiie 
ing,  S.  B.  Wheeler,  one  of  the  plaintiffs,  released  the  note  Thus,'^one  of 
by  deed  of  release  under  seal,  dated  January  30th,  1826.     *^o  executors 

^  '  ^  '  may  asBign  a 

ddly.  That  before  the  suing  out  of  the  capias^  Nathan  note  beiongins 
Wheeler,  the  other  plaintiff,  released.  SJ^'t^tor 

So  he  may 
pledge  rach  nota  or  assign  it,  as  collateral  security  for  a  judgment  obtained  against  the 
estate  of  his  testator. 

The  assignee  of  a  chose  in  action,  who  takes  it  as  collateral  security  for  a  debt,  has  a 
power  coupled  with  an  interest,  and  will  be  protected  as  sn  assignee  against  the  release  of 
Ilia  assignor  mads  ^ter  notice  of  the  assignment  to  the  debtor. 

To  eonsiitate  such  an  assignee  of  a  chose  in  action  as  courts  of  law  will  protoot  againiit 
Aa  acts  of  his  assignor,  the  assignment  need  not  be  absolute,  or  of  the  whole  sulgeot  mattei 
Jjb  is  enoQ^  that  it  cany  to  the  assignee  a  power  coupled  with  an  interest. 


34  CASEJl  ro  T5?  STTPmaf E.  CCTOT 

^M^  1^8^      mp|i<?*l:^OH  ^9  ^^k  pleas,  tjjiat  befqce  the  making  of  tbci 

— ^^j^^ '-    releases  iu  the  ^leai^  ^le^tioned^  viz.  February  28th,  1825,; 

T.  S.  B.  Wheeler  assigned  the  note  declared  upon  to  fl.  &  S. 

*^*      P.  Qilbert,  c^,  collateral  sepurity  for  ^  judgment  obtained 

by  the  Gilberts  in  the  supreme  court,  for  9BSS  58,  oi\  the 

^th  of  P^ce^ber,  1823,  i^ai^st  the  estate  of  the  testator ; 

tl^e  w^i^^jx  ^hei^  receiv^  pn  the  note,  to  be  applied  aj| 

-^^jm^fit  on  t^^  jqcigment.    That  this  suit  was  coijomencf^ 

ior  the  49!^  bene$t  of  th^  Gilbf  rt| ;  and  that  the  defendant 

h^d  ^Qtioe  9f  tl;^  f^si^f^upfai^  oq  the  day  of  ^ts  bein|[  ma4e« 

(j^f^n^  d^murrf r  ^d  joinder. 


E.  Williams^iu  support  of  the  demurrer.  It  is  no^  denieil 
that  this  court  will  notice  and  protect  the  interests  of  an  as- 
signee or  cestui  que  trust ;  but  he  must  be  the  cestui  que 
tftist  of  the  whole  subject  matter.^  (Prescott  v.  Hull,  17 
•  John.  284.)  One  of  the  two  executors  could  not  dispose 
of  the  property  in  the  note  due  to  his  testator  in  any  other 
way  than  by  collecting  it,  and  applying  the  avails  to  the 
[•35]  payment  oj^  n,  4^t  "^W  ftpm  the  ^sH^X^.    I\e  ha?  po  pPWI 

to  assign  for  any  special  purpp;!^.  This  was  not,  therefore, 
and  could  not  be  a  sale  or  assignment  of  the  note  within 
the  n[i^a](^Bg  of  th^  cas^s.  Th.^  act  v^aai  V9i4-  Bi^t  9t  niost 
it  is  a  mere  pledge  ^  ^d  the  ppurt  net^r  h^r^  gone  i^p  i^x, 
^  to  {iirot^ct  the  i^ere  mo^^^e  of  a  choj^  in  actiqn. 

A.  Vandarpoolf  contrfi.  The  assignment  to  the  Gilbeita 
was  valid.  There  cannot  be  a  doubt  that  oae  of  the  exe* 
cutoEs  had  pewex  to  assign  tli^e  note.  The  argi:^sient  which 
would'  defeat  the  as^i^n^ent  would  equally  defeat  the 
release.  But  the  right  is  clear  as  to  both.  (Baa.  Abr. 
Executors  and  Administrators,  (D.)  and  the  cases  tkere 
cited.)    The  act  of  one  executor  i*  tb^  act  of  both. 

The  assignee^  then  Ipiad,  ^n  authority  coupled  with  an 
interest.  ( Canfield  v.  Monger,  1 2  John.  346.)  There  can* 
9pt  be  any  distinction  b^tj^een  perspxis  acting  in  their  019m 
ri^ht,  ^d  executor?^  Thelatter  ma;^  compound  ox  aira^ge 
d^ts  due  from  theix  teatator  in  any  way,  with  the  aMflte  is 
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tlieir  liaiids.    Tftiey  may  io  everything  hecesisaiy  to  effect  ^gW  J^|^t 
the  settlement  of  claim  against  them.  ^  \    ' 

tt  fellows  that  the  release  Was  void,  ss  being  after  assign-      ,    v. 
inent  ahd  notice.  wheeler. 

tiiiridf  per  Wo6D#t)kTH,  J.  It  appears,  to  be  well  set- 
tiedy-thal  if  k  man  appoint  several  executors,  Ihey  are  (Es- 
teemed in  law  as  but  one  person  representing  the  testator ;  anq, 
that  acts  done  by  iany  one  of  them  which  relate  to  the  deli- 
very, gift,  sale  or  rele^^  of  the  testator^s  goods,  are 
deenled  the  acts  ot*  all.  [1]  Thus  a  term  of  years  passes 
by  the  assignment  of  one  ;  [i]  and  if  one  releases  a  debt,  it 
in  good,  and  binds  the  rest,  [d]  (Bac.  Abr.  Executors  and 
and  Adimihistrators,  (D.)  and  the  cases  there  cited.)  tt 
was  therefore  competent  for  the  executor  to  assign  the 
note ;  and  such  assigninent  was  valid  so  far  as  respected 
the  general  power  of  the  executor.  If  it  cannot  be  sup- 
ported, it  must  be  for  sonie  other  cause. 

The  note  was  assigned  as  a  collateral  security,  for  the 
purpose  of  being  collected  and  applied  to  the  satisfaction 
of  the  ^judgment.    The  Gilberts  had  an  authority  coupled  [*36] 

with  an  interest,  which  the  executor  could  not  divest  them 
of,  without  paying  the  judgment  to  which  the  note  was 
lo  be  tfp]Mi  [4]    (CanMd  t).  Mong^fet,  H  Mn.  Ue.) 

In  Prestdtt  v.  Hull,  (it  Johfa.  2&2,)  the  docttirie  is  laid- 
down,  that  to  defeat  the  attempt  of  the  assignor  to  dis- 
charge the  debt,  i^  iniist  be  avered  by  the  replication,  that 
the  debt  was  assigned  for  a  full  iuid  val'uahle  coiisid^ratioii, 

[i]  Bogixt  V.  fterteil,  4  Hill,  492.  Murray  v.  BUtohibnl,  1  Weo.  589. 
iKmilai  k  SatUrl^  11  John.  1)5.     :^  parte  £igby,  lid  tes.  4dl 

li\  t^,  ^,  B.  fib  mHirgMi  StDiiwtti  Ir.  llUit^afce^  1  ItAdi  kiS.  SWe 
tmnmw.  B^tA^^  9  ft.  Ic  W.  ^"70. 

[3]  Anon.  Dyer,  S$,  b.  In  amt^mj^  JMOihb  «.  H»riw«o4»  3  Y w  Ssiu  967. 
Where  an  aetion  waa  broof hi  by  two  out  of  fbof  ezaoaton,  and  tha  two  ea^ 
eaiora  wlio  were  not  joined  ih  the  aciion,  released  the  defendant,  whd  pleaded 
i^ttmA  »k^likHif&i  MikktiafHd,  th»  hoXiA  6i  ^iMquin  idbM  ib  m 

lwi«#  ol.  «.  Pigdtt,  3  Cr.  k  It.  S84;  8.  C^  4  l>n  3S5; 

[4]  JHnnt  «.  Eamoaaniec'i  admialfttraton,  S  Wheat.  174.  Kinafald  » 
KMBfieid,  6  Conn.  56i. 
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NEW  TORK,  and  that  the  suit  is  prosecuted  for  the  benefit  of  tb« 

*       'r  assignee.    I  thmk  this  has  been  done.     The  replication 

Y.  expressly  ayers  the  latter  fact ;  and  as  to  the  consideration, 

HeMenger.     -^  ^^  ^^  secure  and  discharge  the  judgment  as  far  as  the 

note  would  produce  that  effect.    It  cannot  be  doubted  that 

here  is  a  good  consideration  to  support  the  assignment. 

The  Gilberts  could  not  acquire  an  interest,  if  there  was 

not  a  good  consideration  to  rest  on.    The  case  of  Canfield 

V.  Monger,  was  this :  A.  delivered  a  note  to  B.  to  receive 

the  amount  and  apply  it  to  the  payment  of  a  note  from  A. 

to  B.     This  was  held  to  be  an  equitable  assignment,  and 

to  vest  an  authority  and  interest  in  B. 

If  this  view  of  the  case  be  correct,  the  executor  could 
not,  by  a  subsequent  release,  affect  the  interest  of  the  Gil- 
berts. Such  release,  after  the  assignment  and  notice,  was 
a  nullity.    (Littlefield  v.  Story,  3  John.  426.) 

The  demurrer  to  the  replication  is  not  well  taken,  and 
the  plaintiff  is,  therefore,  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


[*37]  *The  P&bsident,  Directors  and  Co.  of  the  Bank  or 

Catskill,  against  Messenger  and  others. 

An  agreenaent 

not  to^suT^e      Casb  by  conscut.    The  plaintiffs  declared  on  a  note  of 
of  Bevcrsi  pro-  $5000,  dated  December  26th,  1816,  made  by  six  persons, 

misaon,  isno.  i       r     i  i  -i 

reieaM  of  the  threc  Only  01  whom  were  taken  or  appeared. 

^^  *^u^n      "^^  defence  relied  on  was,  that  on  the  16th  of  January, 

good  conside.  1823,  the  plaintiffs  made  an  agreement  in  writing  with 

othflrwiM  of  Reynolds,  one  of  the  makers,  reciting  that  the  balance  then 
fol^''**  "-  due  on  the  note  was  $1157  09.    Of  this  Reynolds  agreed. 

No  act  of  the  Within  two  months  to  give  security  for  $500,  payable  in 
•ffect°tiie  rd^  ^^^ee  years  from  the  9th  of  January,  1823;  and  the  plain- 
^^^  midh^ ^^^^  agreed  that, on  his  so  doing, no  suit  should  be  brought 
in  Msp^  to  against  him  to  affect  his  person  or  property ;  but  a  suit  was 
u^  lUbUWM  ^^  ^  brought  against  the  other  makers,  for  the  joint  bene- 
M      between  fit  of  the  bank  and  Reynolds,  according  to  their  several 
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interests  in  the  note.  ReynoMb  gave  the  security  pursuant  NBW  jmK, 
to  the  contract,  and  the  sheriff  was  directed  not  to  arrest  ^  '„  ^  ' ' 
Keynolds  on  the  cug^ias  in  this  suit. 

The  defendants  gave  a  rdUfta  and  oogncvii  for  the 
balance  due  on  the  note,  sttbjject  to  the  opinion  of  this 
court. 

J.  PowerSy  for  the  plaintiffs,  cited  7  John.  207.  Gow.  on 
Partnership,  247,  249,  251;  4  M.  &  S.  427;  2  Rol.  Ab. 
409;  2  Show.  47;  4  B.Moore,  448;  8T.R.168;  1  Marsh. 
Rep.  607;  1  Ld.  Ray.  690;  5  East,  232;  and  2  John. 
449. 

/.  A.  Spencer^  contra,  cited  1  John.  Ch.  Rep.  404,  425; 
2  id.  554 ;  4  id.  128,  545,  285  ;  16  John.  Rep.  42 ;  Bac. 
Abr.  Release  {A.)  pL  2 ;  2  Salk.  573  ;  and  8  John.  Rep. 
58,  9. 

CttriOj  per  Savagb,  Ch.  J.  The  principle  which  governs 
this  cftse  has  been  settled  in  this  court,  as  well  as  in  the 
English  courts.  In  the  case  of  Harrison  v.  Close  &  Wil- 
cox, (2  John.  448,)  the  action  was  brought  on  a  note  for 
971.  The  defendant  Close  gave' Wilcox  $21  55,  which  he 
paid  the  plaintiff;  and  the  plaintiff  then  agreed  to  collect 
the  balance  of  Wilcox*  Spencer,  justice,  who  delivered 
the  opinion  of  the  court,  says,  an  agreement,  never  to  sue 
a  sole  debtor,  made  on  a  valid  consideration,  or  a  covenant 
not  to  sue,  has  been  justly  held  to  operate  as  a  release,  to 
avoid  circuity  of  action.  [1  ]  But  where  there  are  two  obli* 
gors  or  promissorsf  a  covenant  not  to  sue  one  of  them,  so 
far  from  releasing  the  demand,  has  been  repeatedly  held 
Hot  to  protect  the  other  obligor,  and  that  then  i^s  operation 
is  as  a  covenant.  (2  Saund*  48>  note  a  and  cases  there 
cited.)  [2] 
'  Rowley  v.  Stoddard  impleaded  with  Stoddard,  (7  John, 

[1]  JAokion  «.  StackhooM,  1  Cow.  133.  P«r  VLatqj,  J.  in  WtnMia  «• 
Eoston,  6  Wen.  474.    ChMidler  v,  Herrick,  19  John.  139. 

[3]  Fiink  V.  Green,  5  Barb.  S.  C.  Aep.  455.  HoMok  v.  &ogen,  8  Pe|p8^ 
939.  S.  C.  18  Wen.  319.  Button  tr.  Erie,  6  Tannt  389 :  1  M^nh.  008. 
th§n  V.  NewhnD,  8  T.  R.  168. 


WW  T^I.  S07i)^w^  An  action  Oft lijud^ent in  y^niiotit;  anabytk^ 

~  Mooid  it  l^eared  the  jndgmettt  twui  bftttdeted  on  a  note 

signed  by  the  two  StoddttnlB  for  |SM)0.  On  this  tHkl  it 
ii|4>eared  that  an  afent  of  the  eld^^  Stoddatd  liettled  with 
the  plaintifi;  and  paid  $100  on  aocObitt  of  the  okler  Btod- 
dard  only.  The  plaintiff  gave  him  a  receipt  in  full  of  all 
demands.  It  was  agreed  that  the  suit  should  proceed  for 
the  purpose  of  selling  certain  property  which  had  been  at* 
tached.  The  youiiger  Stoddard  thea  agreed  to  pay  one  - 
half.  Thompson*  justice,  dell^vered  the  opinion  of  the 
court,  and  says,  it  is  a  well  settled  rule,  that  a  release  to 
one  of  several  obligors,  whether  bound  jointly,  or  jointly 
and  severally,  discharges  the  others;  bat  that  a  botenant 
not  to  sue  one  doeft  bod  amount  to  a  rol^ais.  A  ieohiiical 
release  un4er  seal  i^  neeeaiary  to  be  giiren  to  ono  of  severa 
debtors,  in  order  that  the  others  may  avail  themselves  of 
it  as  a  discharge.  [1] 

These  two  decisions  embrace  ihe  ^hole  question  now 
befbre  ns.  The  bank  a|pree  with  keytiolds,  not  to  sue 
him.  They  do  not  release  him  technically;  nor  do  they 
teehnicdly  covenant  with  him.  The  agreement,  though  in 
writing,  is  not  undef  fteaf.    They  do  enter  into  a  writieii 

(1]  Pe  Ltns  «.  BtttOf,  9  ff^Sk.  9S6«  l*riiik  #.  (>rMti,  0  BirV  8.  0.  B«p 
495.  ButwiMre  tho  nAtm  U>  «n«.  joinl  MWt  is  gir«i  wiib  liM  oonsdift  ♦f 
tbe  other,  it  does  not  dkcharf*  the  debt.  Bo^erf  v,  HoMok'ft  tx'fi,  18  Www 
SIS.    Bank  of  Chenango  v,  Osgood,  4  Wen.  607. 

la  Heir  Tork,  by  ftd  A6t  pAMied  In  April,  1S38,  entitled  '^aa  l^t  for  tl^e  t^ 
Uil  «l  pftvlaett  sad  Joitti  debtow,"  oil*  paittfelr  aiiy  irisk4  ft  ttpftfttte  <^ 
Hm  wttk  the  Qfeditois  U  Um  pirtlienihifi  sHv^ito  dkMliaUlV  a«  wHiclk  bs 
mat  tak*  a  leleaae  in  writki|^  n#r  will  nch  oo(g|ro«iiM^  and  release,  d$^ 
ciharge  tlie  other  partners ;  and  this  act  extends  eq^Iy  te  joint  debtors.  See 
Asvisal  Stftiuili,  4th  «d.  176,  177,  f  S5  to  it9.  %nt  unless  the  release  b^ 
iteolsie  in  to  tsmis,  and  nfin  to  tkii  sol^  ft  will  be  eottfttriMd  wtfli  Nfef- 
enoe  to  the  oommon  Uw,  and  regarded  as  a  discharge  to  atl  tUa  J^lilA 
ooTSMpitMfs.  HoflniMi  •.  IHsiJpiV  I  Barb.  B*  G<  Be^  180#  B^alt  dl  Voi%h. 
(eepsie  v.  Ibbotaon,  5  Hill,  460 

Where  the  defendant  and  one  M.  N.  gare  the  plaintiff  their  joint  and 
■erenl  prontfssoiy  Mto^  to  Moure  a  lepftrftte  debt  due  £fom  «ftdi  of  tlM^ 
the  plaintiff  afterWttida  «teoiile4  ft  deed  of  tetoM  tcf  M.  IV.  JBtMt,  Ouct 
aMhilft^  Dm  NleaAs  dUelugged  b^tih,  If  <ttd  liof  enitr^  td  thd  diMhftrgto  of  Hm 
iiyarafti  dAt  of  lA  deAiidattt,  bat  tHal  the  platottff  nii|^i  Hd&rtHoA  U 
•ooounfc  ftated.    Cocka  v.  Nash,  4  M.  &  Soott)  162. 


contract  with  him,  that  if  he  neent^  th*  p^yttt^nt  of  tSOO,  N*^  Y(^ 
thej  will  prosecute  the  other  defendants,  and  in  case  of  re-  — ^!^ 
covery,  they  will  return  to  him  his  l&OO.    If  they  do  not  r: 

repeive  the  whole,  h%  is  to  receive  his  prc^portioxk  But  all  ^^^ 
this  18  no  defence  (» those  who  are  sued.  A  technical  release 
to  one  is  a  bar  as  to  all  others,  because  it  is  an  adaiimen  hj 
the  creditor  that  h\»  debt  is  paid .  An  agreement  or  eovenant 
not  to  sue  one  ef  several  joint  debtors^  eontains  no  such 
admission,  but  the  ^contrary.  No  ityury  is  done  to  the  de«  '  [39* 
fondants.  If  this  is  a  case  in  which  centrilmtioB  idiould  b^ 
made,  the  agreement  in  question  cannot  defeat  iU  It  is 
not  in  the  power  of  the^  creditor  to  alter  the  law  between 
joint  debtors;  if  the  bank  cheeses  to  give  the  whole  debt  10 
one  of  the  defendants,  that  is  no  eene^m  df  the  diefendelils 
who  are  arrested,  nor  does  it  change  the  liability  of  the  la* 
voted  debtor. 

The  cases  cited  by  the  defendants'  eotiniel  in  teUtien  te 
Katrti^s,  have  no  bearing  on  this  e&ie.  Th^]^^  is  )idthihg  Ih 
the  ease  to  show. that  any  of  tb^ie  defendants  ar^  either 
principals  or  sureties,  and  if  there  waS)  tke^e  is  no  agree* 
inent  to  give  time  to  the  principal  to  thto  jpr^Judice  df  this 
surety;  nothing  to  prevent  the  s^bstitntioa  of  th«  inrety  k 
th€i  place  of  the  creditor  against  the  principal  debtor.  All 
the  d^fendanttt  ar^  Dtohem  of  th(»  hot«,  ^nd  fot  Mj^t  thM 
<pfearai  att  equally  interested. 

ludgmeht  tdt  thd  plufitifftu 


AusTiir  agmmt  SAwrm. 

Tusj^ASS  quare  cUnuum  Jrtgii^  tried  at  the  lifafeh  cit*  pg^  ^hmm 
mit»  18*7,  in  Orleane  county,  before  ftkdMll,  C.  Judge^  i»  na*  sdmM^ 
when  a  ^verdict  was  taken  for  the  plaintiff  fbt  67  00,  litib*  [•40 j 

ject  td  the  opinio^  of  this  court  oh  a  case  containing  facts  ^  ,^  ^ub- 
nAUk  are  suMciently  stated  in  that  opinioni  ty^  «  wutM 

contnota 
AM  ^At»4  A.  qiili-dldM«d  Iknd  ib  W.,  6n  which  i  tttp  df  wh^ai  Wftif  |pr6wing,  reierYing 
AswlMfttbjpHDljbotiifttthdtiroeof  theqoit-clBim  exeMMH  ^M  ik  t^  pmhtm  eattrwuif^ 
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NEW  YOM,      Beck  ^  Hunt,  for  plaintiflf. 

M*y,  1828. 

Auaiin  Bronson^  for  defendant, 

T. 

Sawyer. 

Curia^  per  Satags,  Ch,  J.    From*.the  whole  case  the 
fieictB  appear  t^  be  as  follows :  The  plaintiff  Austin,  and  one 
^  Orrin  Wilcox,  were  in  possession  of  farms  in  Orleaus  county, 

and  each  had  sowed  a  crop  of  wheat  on  the  farm  by  him 
occupied.  After  sowing,  and  in  October,  1825,  they  agreed 
to  exchange  farms,  each  reserving  his  own  crop  of  wheat. 
On  the  13th  of  October,  1825,  they  executed  quit-claim  deeds 
containing  no  reserrations  whatever.  Austin  fenced  the 
wheat,  on  the  farm  he  had  left,  in  the  spring  of  1826. 
Wilcox  did  the  same  as  to  the  wheat  he  had  sowed,  and 
at  harvest  time  he  cut  and  carried  it  away.  Wilcox  did 
not  take  possession  of  the  farm  which  he  had  of  the  plain- 

iion,  wh«n  it  was  ftgned  by  ilia  putiM  that  It  ihookl  be  reMnred,  raoh  nsArrvtioa  was  bold 
inadmiMible  to  oontradict  the  conTeyeooe  in  writing,  which  oarried  the  title  of  the  wheat 
with  the  land. 

W.  lold  and  anigned  hie  intereet  in  the  land  to  8.  which,  aa  S.  claimed,  canied  the  tHU 
of  the  wheat,  still  growing,  to  him ;  and  he  cat  and  carried  it  away.  But  before  the  eale  or 
aasignment  to  him,  and  (a  witneea  thought)  at  the  time,  W.  stated  that  the  wheat  belonged 
to  A.  SM^  that  A.  mif^t  recover  of  s.  the  Talue  of  the  wheat,  on  the  ground  that  W.'a 
dedarations  were  eridence  of  a  sale  to  A.  subsequent  to  the  quit-claim. 

Hdd^  that  A.  night  maintafai  teeepaas  futfiv  ^muntm  frtgit. 

And  note,  that  tiie  declarations  of  W.  a  yendor,  made  before  the  sale,  were  reoeired  in 
OTidence  to  affeot  the  lights  of  his  vendee,  though  the  vendor  was  a  competent  witness  for 
the  plaintiflf  which  is  contrary  to,  and  seems  to  overrule  one  point  that  was  heU  in  Hnid  r. 
West,  {7  Cowen,  762.)  [1] 

Wheat  is  a  mere  chattel,  and  the  property  in  it  vriU  thsMfore  pass  by  parol  and  witboot 
writing,  the  statute  of  frauds  not  applying  to  such  a  case. 

One  sells  his  crop  by  parol,  and  afterwaids  conveys  the  land ;  this  conveyance  will  not 
carry  the  title  to  the  crop. 

So  if  one  should  lease  by  parol  for  3  years,  and  then  conyey  by  deed,  this  would  not  affect 
the  leasee.    Per  Sataob,  Ch.  J.,  delivering  the  opinion  of  the  court. 

Whoever  haa  an  exclusive  right  to  the  soil,  aa  to  a  crop  of  wheat  growing  thereon,  may 
maintain  trespasa  qmaf  tiauiwm  ffgit. 

[1]  This  note,  which  isi  ncorrectly  reported,  is  corrected  in  Whitiker  v.  Brown,  8  Wen. 
490.  The  rule  of  evidence  laid  down  in  Hurd  «.  West,  7  Cow.  958,  that  the  dedaratlona 
of  the  Tendor  of  personal  property,  though  before  sale,  are  not  evidence  for  the  vendee,  and 
the  veodor  most  be  called  aa  a  witnesa,  ia  correct.  8  Wen.  490.  Bristol  v.  Bann,  13  Wen. 
143.  Kent  V.  Walton,  7  Wen.  2296.  Ii^Beeoh  «.  West,  1  HiU  613,  the  above  mle  was  ooo- 
flrmed  on  the  ground  of  jterv  ^omm. 

The  propriety  of  the  rule  is  doubted  in  1  Cowen  &  Hiirs  Notes  to  Phil.  £v.  283,  repn* 
diated  in  Shirley  «.  Todd,  9  Greenl.  83.  Hatch  v,  Dennis,  1  Fairf.  244.  Hale  «.  Smith,  6 
Grasnl.  416,  and  praotioally  denied  in  Peabody  v.  Peters,  6  Pick.  2.  Sergeant «.  Soathgate^ 
m2.  83.  See  also  per  Lord  Penman,  in  PhilUpa  «.  Cole,  10  Add.  &  £.  106,  and  the  oh 
tiona  of  VU.  Dane^  9  Pane  Ab.  301. 
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some  time  after  conti^ted  to  assign  his  interest  in  K^W  YOEKi 

to  the  defendant.    Wilcox  then  stated  to  the  de-   — ^ '— 

fendanty  that  the  wheat  was  reserved,  and  belonged  to  ▼. 

Austin  the  plaintiff.  Some  time  elapsed  after  this  parcA  SawyA. 
agreement,  before  the  assignment  was  in  fact  executed. 
The  conTeyance  to  Wilcox  vras  without  seal,  and  so  was 
tbe  assignment,  which  was  as  follows :  '^  In  consideration 
of  one  hundred  and  seventj  doUaxs,  I  assign  over  all  my 
right,  title  and  interest  to  within  contract?  Orrin  Wilcox." 
Wilcox  wished  to  reserve  some  trees  as  well  as  the  wheat ; 
but  the  defendant  objected  to  this,  as  he  did  not  wish  to 
have  them  cut.  It  does  not  a|qpear  from  the  case  when 
the  assignment  was  executed  ;  but  the  agreement  by  parol 
was  three  or  four  weeks  before,  when  the  wheat  was  re- 
served. The  same  thing  was  repeated  when  the  writing 
was  signed.  The  defendant's  son  testified  that  he  thought 
he  heard  his  father  say  that  the  wheat  was  reserved,  and 
that  it  was  Austin's.  The  defendant  cut  the  wheat  and 
put  it  in  his  own  bam.    There  were  104  bushels. 

^he  parol  evidence  of  the  contract  between  Austin  and  [^^U 

Wilcox,  and  of  the  reservation  of  the  wheat,  and  also  be* 
tween  Wilcox  and  the  defendant,  was  objected  to,  and  re- 
ceived subject  to  all  legal  exceptions. 

From  the  whole  case,  if  properly  before  us,  the  justice  of 
h  is  strongly  vrith  the  plaintiff.  But  the  plaintiff's  right 
of  recoverj  depends  on  the  validity  of  his  reservation  of  the 
wheat.  The  defendant  shows  an  absolute  conveyance, 
which  is  a  complete  answer  to  the  action  unless  it  can  be 
obviated. 

1.  As  to  the  evidence  of  the  reservation.  The  contract 
vras  first  made  by  parol,  reserving  the  wheat ;  and  when  the 
quit-claim  was  executed,  the  same  parol  agreement  reserv- 
ing the  wheat  was  again  repeated.  But  there  is  no  direct 
evidence  of  a  contract  respecting  the  wheat,  subsequent  to 
that  conveyance. 

"There  is  no  rule  of  evidence  better  settled,"  says  Chan- 
cellor Kent,  (1  John.  Ch.  Rep.  429,)  ''than  that  which  de- 
clares that  parol  evidence  is  inadmissible  to  contradict  or 
tobstantially  vary  the  legal  import  of  a  written  agreement. 


Ill  cAB&i  d^  Tht  svfiMlkR  ceuM* 

If«W  TO&E,  (Stibh  evide^ee  it  Hat  onljr  eoftthfcfjr  t6  the  Hiatiite  blf  Iraba^ 

Aitttitt  ^^^  Hrrftleil  i^«ti^)hfeiil  ihilst  be  ^<[>ttlMd&h«d  to  <ion1Utaih|^ 

^^^  tli^  Into  Agt^b&eiit  blli^dW  th^  ptifties ;  biid  is  f«hiirtiil% 
tettet  «^dbh(je  thail  toy  l^ifeh  iftn  66  ilrppUedl  b^  pki^ 
(I  Ph.  £t.  4(l6.  b  CdV9%il)  908.)  11i§  t^K&oiiy  Ih  tlife 
MM  tie^t^tlinf  the  figi§t¥attoh  b€ft\^re«tk  Aoilili  fttkd  Wd^ 
leok,  t«ldt^  td  i»)llfehMiMi  lintetoi^etil  t&,  isA  at  the  tiiild 
6f  exeeattagf  ihe^iftiit-eltifli  eWt^yftisd^.  l%ht  hiu«l  of 
bimnid  bn  i-ijt^ct^,  ^jA  %i[pMg^  ftt^  th^  ^Hibi 

All  Ih^t  t^M^nft  Irelfttdtt  tfo  bimitet  ^bhVersttlidiiB  b^t^eM 
Wd«foi  iLDd  tfie  delbudftiit,  Md  the  act^  of  Ihb  fl^ftfadaiiti 
btfore  Wili^et  HuMgliea  ib  t&^  d^fehd^Ht^  hd  fh^tl^mly  ftd^ 
ifiitt^  that  th^  ^eftt  bddtlged  td  yie  plIiiiitiiF.  Hiaid  Ml 
^  ttdld  it  by  ]^af dl  id  ih(d  t>liiLtMtiff;  aiid  hftetWfifdl  tobnT^yM  H 

to  the  defbndaiiti  wt^iiM  ilbl  the'  plaltiii#  be  enticed  to  it  oM 
Ih^  ghJUhd  thdt  gnUh  gftWihg  mfa^  be  ield  %f  ^alM,  ktld 
ihit  hvMf^  befell  Hbld  bjr  il  T^lid  bontr^ct^  Wilc^i'ft  aflsigfli 
[•42]  xnent  to  thi^  defehd^t,  ^bdh^  §ttbseqa<BBt  m  the  ikle  tb,  thl 

^Itintift;  eMM  eohtey  to  the  detend^ht  &d  j^Meir  right 
thiirWiUi^hlia? 

l!i  Whi|>i»te  (».  l^dot)  (d  /^h.  48i,)  ii  i;riid  ^^iM  by  tMi 
court  that  wheat  growiii|  ii  «  fch^tteU  Md  fai^y  be  sdld  U 
ittdh  (Elft  execiittoH;  [l  ]  "fhe  sdm^  dbetHne  Wftfa  hfeld  by  this 
ddUft  in  SteW&rt  «.  Doughty^  (d  Johh.  112,)  Where  tt  b 
iddM  thit  the  {)tti>ehe8ii^  bet^ftiti)^  ehtitled  tb  the  Hght  ef 
ifi|[»ei!i$(  dte.  tb  gtktber  the  eibp.  Oil  iUe  qiiestiob  ttiH 
Eta|ilih  baeee  ieem  te  tue  hot  quite  eon^iBient^  in  t^uhiit 
V.  Killingbeck,  (I  B.  &  P.  398,)  BuUer,  justice,  in  i^ilkiti| 
bf  k  ]Mrol  ibnifet  of  hiOf  the  grewitig  erofil,  eayi,  iiMth 
itfripetl  i6  the  folbt  ttlide  at  the  irial  en  the  itatt^e  ^ 
fHM»^  this  tigf«ehlMI  deee  not  itUte  to  my  ihtefeit  In  ihi 
*  lusAi  which  ttittdihi  altogettiei^  tmaltefed  by  thi^  attkhgUL 
lileiit  eoMi^fttkl^  %kk  btbp»i  in  CfOBby  i)^  Wedswtifthi  (• 
East,  611,)  Lord  EUenborough,  speaking  of  a  j^M^l  eehtmk 

(l]  6rMri  Ir.  AhfU^diili  )  i^%ni6,  SM.  Muinfbra  «.  Mitfa^,  1&  Wea. 
e^.  Gdl^^  1^.  1^i,'i  Seen.  0b  W«U.  IMS.  8tkmA)iir|t  ^.  HattilAiH 
4a.i48.  loMi  «w  Flihf,  10  Aiol  Ahd  £.  7t9.  WtstwU  #.  flrtMid,  t  Kiill 
k  S.  305.  6r»T«t  Ir.  W«ia»  5  Bam.  At  A.  105.  Walk«r  #^  Sb«ttlaei  90 
Wan.  638. 


cor  TPS  9IATfi  Of  mvf  XOUL  4^ 

fpr  thf  salf)  of  i^  crop  of  jf owing  gto^^  ^ya,  "I  think  tl«t  l^  Tp^ 
the  agreement  st^t^j^  oonfemf^  af  it  fXQiw^ef  to  dp  m    "^f"  ^.    -  ' 
iq»lHfiTe  right  to  t^^  veitiHre  of  the  l{qid.4uri)i^  ^  li^nited         t.  • 
iiao/^  aud  for  given  pqrpQfu^9>  i^  ^  coatraqt  or  paje  pf  ao  x^r,      ^^^ 
tjorast  in,  or  at  Ua«t  an  ii^t^^  OQnqe:niiBg  Ift^s^"    Bu^ 
fubn^ue^itly,  in  P^er  ^.  Ig^apjlwi  (H  Ewt»  965,)  tlw 
Ifjipg^  learned  judgfl  M4  %^  ?!  I^f ^  PPrt^ftpt  foy  a  crc|p  q| 
potatoi^  in  thq  ground  w^  ralid;  %p4  th?  difttiogtioji^  hn 
look  wa8|  that  the  on^  W9^  grpwing,  w^d  t^P  othei;  b^d  Q<m9 
to  ipatpri^y ;  i^d  ako^  t^ijjt  t^f  one  vaff  4Pl  d^V^redi  Mflf 
not  y^t  in  a  lit  i^af?  f«r  deliyery ;  b^t  thq  other  w^s,  by  th^ 
^greexQent  iti^>  deliyer^  af  fv  W  tJti^y  wfflf«  «:nj)aWe  oi 
delivery.  [1] 

Thp  diftinpt^Qp  telf^W  by  the  supienae  pourt  of  pr^ora  in 
Ccp>ectiQut»  (9  l)ay>  46^^)  is  th^s;  when  there  ia  a  aalg  q( 
|ii^op^rty  which  would  pasi;  by  a  deed  of  Imi  a^  auqh,  with? 
ocit  asy  other  dei9cnK4;ip;p^  if  it  cao  be  96p^ated,  fro^  the 
^pf^old^  and  hy  tho  ^pjo^rapt  it  tq  be  leparati^df  au^h  cpin* 
fraot,  VI  qot  wif^jn  the  ftatutQ. 

Whujt^vef  way  he  the  mh  of  ponati^tioja  elAewhere>  w^ 
l^e  iK>t  ^  lihwty  here  to  que^ion  t^i^  validity  pf  a  pa^o] 
f}99l^^  for  the  f;de  oj(  girpwio^  PfPfP^  Wa^  theie  a^ 
V^^cs^,  9i  9fieM  ^.  poati^apt  X 

^Rejecting  all  that  passed  ai^^pJT  to*  ^d  at  th^  tiip^e  p(  [*48 

mw^m  ft§  wntten  coa^rvJi,  the  proof  }^,  tba;*  Wifejox, 
1|^.  ^1^  with  th^.  deff  odant  ^  to  the  lale  of  the  fan«» 
fl^clared  thfi  wl^ip^  ^p  b«l^  ^P  t^MPj  p^a^aiff,  TWa  is.  snlEi- 
!PM9^  V^  W  i¥4(W»Mt  ^  av(tho^i|f»  a  jvgqr  tp  presum^e  a  for* 
IMA  ai^d  Vfdi4  isplrtract  Ifo;  tl^p.  s^e  of  the,  wfeefi^^. 

The  title  Iq  t^iye  wh?at  thw  b^wg;  in  the  plaintiff,  it  w%9 
^  ifK  tlw  pPfww  q(  ^il.90?;  tp  pppvey  i\  to  the  defendant. 
Suppose  Wilcox  had  Jeased  this  wheat-field  for  three  y^aif 
by  p|rolf  the  lease  would  have  been  valid.  Any  absolute 
coav^yaB^e  to  him,  sabaeqaently,  could  not  divest  the  rights 
of  the  lessee  by  parol.  For  the  same  reason,  the  assign- 
ment- by  Wilcox  to  the  defendant,  though  absolute  in  its 
terms,  conveyed  no  more  than  Wilcox  had  a  right  to  con- 

[1]  Orew  V.  Annstrong,  1  Denio,  050. 
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NEW  YORK,  ve/.    The  crop  of  wheat,  therefore,  I  consider  legally 

— ^^H — '-  shown  to  be  the  property  of  the  plaintiff. 

T.^  2.  Could  he,  then,  maintain  his  action  ?  In  answer  to  this 

Sawyer,      question,  I  say  in  the  language  of  Lord  EUenborough, 

*  (6  East,  610,)  "  As  the  plaintiff  appears  to  have  been  enti- 

tled to  the  exclusive  enjoyment  of  the  crop  growing  on  the 
land,  during  the  proper  period  of  its  full  growth,  and  until 
it  was  cut  and  carried  away,  he  might  in  respect  of  such 
exclusive  right,  maintain  trespass  against  any  person  doing 
the  acts  complained  of.**  He  cites  Co.  Lit.  4,  b.,  and 
3  Bur.  1824;  in  the  first  ff  which  it  is  laid  down,  that 
whoever  hath  the  vesture  of  the  land,  as  the  crops,  shall 
have  an  action  of  trespass  quare  clausum  fregit.  In  the 
latter  (the  case  of  Wilson  v.  Mackreth,)  it  was  objected 
that  trespass  would  not  lie.  Lord  Mansfield  said  there 
wants  nothing  to  answer  the  objection  but  to  state  the  case, 
which  he  summed  up  thus  :  "  The  plaintiff's  right  is  in  a 
several  piece  of  ground,  butted  and  bounded ;  a  separate 
right  of  property  to  take  the  profit  of  the  turf,  ^d  to  dig  it 
for  that  purpose.  The  plaintiff  has  this  right  exclusive  of 
all  others,  and  the  defendant  has  disturbed  him  in  it; 
therefore,  trespass  lies  though  he  has  not  the  absolute  right 
to  the  soil."  Mr.  Justice  Yates  said,  whenever  there  is  an 
exclusive  right,  trespass  lies.  y 

'•44^  •Iti  this  case  there  was  an  exclusive  right,  necessarily,  to 

the  close,  until  the  harvesting  of  the  wheat.  And  in  Stew- 
art t;.  Doughty,  (9  John.  113.)  Kent,  Ch.  Justice,  says, 
'*  The  general  language  of  the  authorities  is  to  this  effect : 
that  the  grantee  vestura  terra  or  herhagii  terrtB,  may 
maintain  trespass,  though  he  has  not  the  soil.'' 

I  am  therefore  of  the  opiniofi  that  the  plaintiff  is  entitled 
to  judgment. 

Judgment  for  the  plaintiff 
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,  NEW  YORK, 

'  •  May,  1828. 

Gay  against  Qary.  ^»y 

Cwy. 
Motion  by  the  plaintiff  to  set  aside  the  report  of  referees,     where    0119 
who  reported  nothing  due  to  the  plaintiff.    The  ease  will  ^^^^  ^^^^ 
be  found  sufficiently  stated  in  the  opinion  of  the  court.        alone  he  must 

plead  the  non- 
joinder in 

C.  P.  Kirkland,  for  the  plaintiff.  abatement,  and 

cannot       take 
advantage    of 

G.  C.  Brownsoriy  ifor  the  defendant.  **  ^Si^biii 

of    particulan 

Curi4iy  per  Sayagb,  Ch.  J.  '  The  action  was  assumpsit  may  nm 
for  board,  washing,  lodging,  dtc.  of  the  defendant's  ser^  ^dant  aione[ 
rants,  and  for  the  rent  of  an  ojffice.    Plea,  the  general  without  men- 

^,,..  ,,  ,  °     ,  tionmg  hiH  co- 

tssue.  On  the  heanng,  it  appeared  that  the  person  (one  debtors. 
Storms)  for  whose  board  the  action  was  brought,  was  in  ^o^^ton  not 
the  ttnploy  of  a  stage  company,  consisting  of  the  defen-  ^^^^  «»» .co"^ 
dant  and  several  other  persons.  It  was  objected  by  the  Ub  for  ^ 
defendant's  counsel  that  the  plaintiff  could  not  give  evi-  ^^^  ^j,e 
deuce  of  any  demand  except  such  for  which  the  defendant  debtor  aaed. 


solely  liable  ;  and  so  the  referees  decided. 

The  plaintiff  offered  one  Nathan  T.  Sly  as  a  witness, 
who  was  objected  to  on  the  ground  of  interest ;  and  it  was 
proved  that  Sly  was  one  of  the  stage  company  to  which 
tfie  defendant  belonged,  and  that  in  a  settlement  with  the 
company,  Sly  had  charged,  and  was  credited  for  money 
paid  the  plaintiff  for  the  board,  dec.  of  Storms,  this  being 
part  of  the  plaintiff^s  account  against  the  defendant.  The 
referees  decided  that  he  (Sly)  was  interested,  and  rejected 
him.    The  defendant  *had  demanded  and  received  a  bill  [•45] 

of  particulars  which  was  entitled  in  the  suit  generally,  and 
did  not  allege  in  any  way  that  Storms  was  in  the  employ- 
sent  of  a  company. 

In  the  case  of  Williams  v,  Allen,  (7  Cowen,  818,)  it  was 
said,Hhe  law  is  well  settled,  that  where  there  are  several 
persons  jointly  indebted,  or  jointly  responsible,  and  aU  of 
them  are  not  made  defendants,  this  must  be  pleaded  in 
abatement,  and  cannot  be  taken  advantage  of  at  the  trial. 
In  that  case  Mr.  Justice  Woodworth  goes  on  to  state  that 


KSW  WNk  a  bill  of  particulars  may  be  called  for ;  and  if  it  sets  forth 

—^ ^  a  joint  contract,  it  will  not  then  be  too  late  to  plead  in 

X.  abatement.    To  do  thi9,  however,  the  bill  of  particulan 

^^^        must  be  pbtained  wijthin  the  time  of  pleading  in  abaten^^t. 

But  if  the  biJJt  of  particulars,  do^s  nqt  show  a  jpint  contract, 

and  no  plea,  in,  abatement  i^  put  ii^,  thep.  the  pply  question 

is  upon  the  sulEEiciency  of  the  bill  of  particulars* 

The  reason  why  an  action  i^ouVl  h^  brought  i^ga^st  all 
the  joint  debtors  is  a  technical  one ;  that  it  is  most  conve* 
nient  that  there  should  be  but  one  jud^ent  against  ^1  lyho 
were  liable  to  the  plaintiff's  demand.  (3  Burr.  2613.) 
9x^3,  f^A  l^  Mwi?M4  e?pe|ie|ic>e  Aows  thajk  qotjiye- 
vm^o^  w  w^  ^  juMtioe  tie9  th^  oih^t  W9if^  AU  opAftra^M 
with  partners,  ar^  joi^t  wi  9^veral ;  er^QC  pft|tni9it  is  UaU^ 
to  pay  the  whole.  In  w]?u9(t  proporlioqt  the  ^ih^ru  sbpuM 
oontn^i^terift  ai  matter  m^ely  amo^sig  tbeoAnehFeai^.  A  ^Mtlin 
toe  Tmo^9  with  wbofflk  he  dea]A»  but  lie  doss  V)%  bppMr  Hia 
aepr^:  pai^ership^  II  is  csuel  to.  tuf «  a  cre^fttos  ro9ml»  asd 
Qi^ke  him,  pi^y  th^  coffta  of  a  no«8«ttt  in  fti>:<«  o£'  ^di$fi»iiilK 
•Aiii  who  is  hjEible  tp  pay  die  i^^U  dei»$aid..  }n  tbis:  W9jh 
a  plaintiff  nnay  be  nooAuit^d  twen)!^  times  before  h^d  k^xm 
all  the  parties.  The  defendaot  knows:  who  9i!e^hifl  pailners, 
9«d  ca^.  in  his  pl^a  in  abateBien.t,  give  ^  in^wvatioii:  ta 
tbe  plaJAtiff. 

Wan  th,e  bilt  of  panicujbirs  sufficMit  T  TW  biU:  of  pw^ 
ticwlars  is.  aa  ai»f4ifiGation  of  the  dechMtioii.  (15.JMMb 
9fi%)  and  ift  to  ^ectfy  the  IteoMi^^of  the  plaintiff '$.cl0im»  nol 
the  parties  Uy,  the  suit.    It  was  su^eient* 

Thie.  reC^ce^s  ersed  m  refnfing  to  heax  the  evidsnoe^ 
L*46]  •They  also  cried  in  rejecting  the  witness:  ISj*.    U  iNl 

had  any  mtereidi^  it  wjslp  ija  fstYoi*  of  th^-  ^knAnnt,  If  he 
had  received  the  money  froca  th^e  company  tQ,  pay  the 
plaintiff's  demand,  and  the  plaintiff  xeceveised  it  of  iAm 
4effeBdajQt>  the  witn/esa  woidd  be  obliged  toiiefiwid.. 

The^  report,  pf^  i^e^ees  nwfft  beset  asid«a;  Ui^^t^^to 
abidi^  the  events 

J^ojion  p^?rte4 
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,-  .        ^  Green 

Grsen  9gamst  Geesn.  v. 

Green. 

AasuupsiT  for  money  had  and  received;  tried  at  the  Towac/anta 
Madifon  circuit,  on  the  4th  Tuesday  of  March,  1827,  Jooncy'^  "h«i 
before  Williams,  C.  Judge.  "i  '•^fi^*^ 

°,  paid  under    a 

On  the  trial,  a  contract  was  proved  between  the  parties,  special  con- 
dated  the  23d  day  of  April,  1803,  iJy  which  the  plaintiff  ^^Jt  ^^ 
covenanted  to  pay  the  defendant  $75,  with  interert,  on  the  convey  land)  » 

_  *,  Tiri  .J.         Btrict  perform- 

23a  of  November  then  next,  and  the  further  sum  m  four  ance  must  be 

years,  vnth  annual  interest,  to  be  paid  on  the  23d  of  April  ^^^^  ^l 

each  year,  which  with  the  $75  and  $25  to  be  paid  the  1st  »wno  aa  if  he 

of  July  then  next,  would  make  $4  per  acre  for  half  of  lot  the     ^upeciai 

28,  in  township  18,  in  the  tract  of  20  Townships ;  and  the  ^^  ^^^ 

defendant  covenanted  that,  if  the  plaintiff  should  punctu-  contract     has 

ally  perform  on  his  part,  then  the  defendant  would  execute  ^n^'    or 

to  the  plaintiff  a  good  warranty  deed  of  conveyance  for  impliedly    ao, 

the  land ;  and  it  was  mutually  agreed,  that  if  the  plaintiff  having     been 

should  fail  to  pay  the  $75,  then  the  defendant  should  be  f^i^ng^^J* 

no  longer  bound,  but  might,  at  pleasure,  abandon  the  con-  or  the   party 

tract ;  and,  in  such  case,  the  $75  should  be  paid  as  liqui-  'ha^d    hav- 

dated  damaged    The  'parties  bound  themselves  to  the  [*47] 

performance,  under  a  penalty  of  $1000.  ing  acted  in. 

It  further  appeared,  that  Jonathan  Lawrence  was  for-  ^^    °  ^ 

merly  the  owner  of  the  whole  of  lot  No.  28,  and  by  his     ^^^  ^^®^ 

4  p^rty  cove- 
agent.  Judge  Piatt,  gave  a  contract  for  the  whole  lot  to  nanted  to  pay 

William  Green,  the  defendant,  who  thereupon,  on  the  same  ^^iMtj^e^ 

day>  gi^ve  a  similar  contract  to  the  plaintiff.    The  whole  on  compacting 

lot  contained  250  acres,  and  the  plaintiff's  half  125  acres,  to  have  a  deed, 

The  plaintiff  immediately  went  into  possession  under  his  "^fsessfon^d 

contract,  and  in  the  summer  following,  paid  $25.    In  the  continued'    it 

autumn,  he  paid  $40,  and  in  1804,  he  paid  $200.     The  fn'akbT  *P^ 

plaintiff  continued  in  possession  and  made  improvements,  ^"J  a  *^*f*  m* 

until  five  or  six  years  ago,  when  the  defendant  took  pes-  ed  to  pay,  and 

session.     Green  Burdick  bought  50  acres  of  the  plaintiff,  *^®^     pos"r»ta^ 

sion ;  in  an  ac- 
tion for  money  had  and  received  to  recover  back  the  rnoney  paid,  held,  that  it  would  not  lie. 
And  the.oovenant  to  pay  being  independent,  held,  no  breach  that  the  defendant  had  never 
any  title  to  the  land ;  for  nqn  eonsttU,  had  the  plaintiff  paid,  that  the  defendant  might  not 
hftTe  procured  a  title  and  conveyed. 

Vol.  IX.— 4 
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NEW  TOftK,  and  paid  $250,  which  was  intended  for  the  defendant ;  but 

May  1828* 
— -^ ^  it  did  not  appear  that  it  wa«  offered  to  him.    It  further 

T.  appeared,  that  abmit  8  years  ago,  an  ejeetment  was  brought 

®"*^  against  the  plaintiff,  the  defendant  and  Burdick.  The  de- 
fendant, M  the  ffame  time,' f6rbade  the  ^plakitnr  d6i>6g  ^any 
,more  work  6n  ilie  premises,  sayiiig  the  extract  <}iftd  toti 
out,  and  the  plaintiff  should  not  have  the  \taA^'  And  attually 
look'  possession.  Ja^es  Glapp,  Esq.,  ag^nt  for  Lawi^^tice, 
proved  that  Wtlliam  Green's  dontract  had  not  been  fiifiUed, 
and  ho  had  offered  to- the  plinntiff,  the  defetidatit  and  Bur- 
dick, that  if  each  would  pay,  %  100,  he  would  give  a  con- 
tract to  each  tme.  The  offer  was  nof  complied  with  ;  but 
it  ap|)eared  by  oiher  testimony  that  the  plaintiff  was  ready 
and  willing' to  comply  with  this  dffer  6n  his  part. 

It  was  further  shown  6r  admitted,*  that  the  plaintiff  had 
not  paid  up  the  amofuht  of  his  dontract ;'  that  he  haid  been 
in  possession  from  1803  to  1821,  When  the-defendant  took 
possession. 

On  tii^Se  facts,  the  |>la!ntiff'9  counted  contcMed  that  the 
defendant  had  rescmded  the  contract,-  and' the  plaititiff  was 
entitled  to  recover  the  money  paid,  and  intfer^st. 

The^efendant's  counsel  Cdhtended  that  the  sp^dal •agree- 
ment was  still  in  fof  ce,  and  tinperfohned  tly  the*  plaintiff. 

The  judge  decided  that  the  evidence  did- not  'Sh6W  that 
the  contract  Was  ^itohid^,  and  on  thkt  gttrtmd,*  the  plain- 
tiff Was  not  entitldd  to  recover  ;  that  the  plaintiff  should 
t*^*  '  have  tendered  •the  whole  money  dde,  and  demanded  a  deed. 

He  held  that  the  mbtiey  Was  to  be  paid  befbre  the  corivey- 
ance ;  that  it  shduld  hate  bcfen  tendercSd,  and  a  deed  de- 
manded and  refused,  or  that  the  defendant  should  be  shown 
otherwise  in  default. 

The  plaintiff  excepted.    Verdict  for  the  defendant.. 

P.  Gfidly  now  moted  for  a  new  trial.  He  insisted  that 
the  acts  and  declaratiMs  of  the  defendant  amounted  to^ 
rescinding  of  the  contract  on  his  part,  or  to  an  ass^t  that 
the  contract  should  be  mutually  abandoned  by  both  par- 
ties. 

Ordinarily,  the  plaintiff,  m  a  case  like  this,  mutt  show  a 
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lender  of  the  whole  monej,  and  perhaps  the  deitiatift  dlT  U  ^^  ^£5^ 
deed;  but  not  when  the  defendant  rescinds  a1>8olut6ly.  — -^ — "-^ 
This  excuses  the  tender ;  and  so  when  he  a^ss^nts  to  a  mu-  ▼. 

tual  res^iinding,  <20  John,  27.  1  T.  R.  l33.  1  Caines,  ^"^^ 
47.  1  Bro.  P.  C.  151.  1  Hen.  &  Murif.  428.  >ow.  on 
CiMitlr.  418/12.  14  John.  2*3^.  6  id.  86.  3  John.  Gas. 
fM).  «John/IUip.;&28.  2'Mluft.~Ri^.  41&.  M John:  880. 
ID  id.  86.  7V«s.a76,T  9fld.  »0,  S  John.  476.  'I 
Chk.  PL  817.    7C0in3n,4&    7  John.  il82.) 

Agliin  ;  ithe  dd^dndant  had  forfaited  ^hts  <et>ntract,  tmd 
Wa«  tj^ii^  bj  the  Mido^tn^r.  (^11  John.  626.  2  Com. 
on  Contir.62.    t2Jbhn.t90.    14id.  483>  note). 

The  money  paid  may  bo  roooTerod  in  an  action  ibr 
money  h^  and'reooitod.  If  it  be  objected  that  thfe  :pai%i«i 
are  not  left  inftdik  ^«d,  the  ahswer- is^that^such  an  objec- 
tiim  netor  applies  when  die def^dant  i^soihdaabsoliiteiy, 
or  assents' to  ctbandon ;  biit  isinther  a  tovMn^whythe  4on<» 
tmet  should tiot'bOTOstiiiaod ^ih caao^of  mai^ni^loat.  It 
has  nai^>plidation  whi^e  the  defendam  electsorOArentato 
a  Ytsseittding ;  <othtfvwtsoiit  >RN>uia%iiibi«<^  all'c^ 
p^rfdnnance.  (2'Coni.  on  Cdnlr/76.  "6  John.  85.  ^6  T, 
R.  606.  1  WhiMLt.*Solw.  60)  note  (85.)  10  Mass.  Rep. 
at.  7  id.  81.  15  John. ^98.  7T.R.M1.  10  John.  86. 
IT.  R.  188.)     - 

The  'jiidg\e  should,  tft  'feast,  have  Mft  it  *to  ^the  jnry^to 
decide  whiither  the  dofetidant '  bad  nm  *  rosoitfded/or  6MHit«> 
Id  to  a  mtitttid  rsfsdinditt^. 

V. A .CM<^,x»>itira,to)t^mi^U«ri^.H\iUH^  (6 Gow^  1*40 

en,  18,  and  'the  oas«a'lh^o  citody^inolnding  those  cited  by 
eoitifsel.>  Wtiiat  earn  the  money  Hi^aa  paid,' and  the  ptt^ 
tie»  WOdt  on* «  h«i^:upb«the'i{iedid'oOutnu£t.  The  tompl 
hiia  tlmt'thts  contm^t  was  theii$fofOtMilb(^en,iaind  that  the 
piabitiffmust]r6ly4)^nittiat.  H^co  dia  plaintiflT stopped 
ahoft  of  his  full  'payniehtto.  ^Ke  novfrhad  a  rigUt  to  call 
for  ainy:  aOt^  on  tbe^pan  of  the  diifetnlsttt.  ¥et  ho  claims  the 
wiiole  money  and  interest.  Allowing  such  a  claun,  would 
^iRnrk  the  modt  pal]toBIe  injuitice.  The  dafandant  should 
be  put  in  default  before  he  can  be  called  On  to  'roAmd. 
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NEW  roRKi  (Ketchum  v.  Evertson,  13  John.  365.)    As  to  the  defend* 
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ant's  incapacity  to  convey,  that  is  no  excuse  where  the 
V.  covenant  to  pay  him  the  money  is  independent ;   and  the 

^•^       payment  is  to  precede  the  act  of  conveyance.    (Robb  v. 
Montgomery,  20  John.  15.) 

CuriOf  per  Satagb,  Ch.  J.  The  only  question  in  this 
case  is,  whether  the  extract  has  been  rescinded.  It  is  very 
clear  that  the  payment  of  the  money  and  the  giving  of  a 
deed  were  not  to  be  simultaneous  acts.  The  covenant  to 
pay  was  independent,  and  the  payment  of  the  money  was 
a  condition  precedent.  By  viitue  of  the  covenant,  the  plain- 
tiff  cannot  call  upon  the  defendant  to  perform  until  he 
(the  plaintiff)  performs  or  tenders  performance  on  his 
part.  [1]  In  the  language  of  Spencer,  Ch.  Justice,  in 
Hudson  V.  Swift,  (20  John.  27,) ''  Had  the  plaintiff  brought 
his  action  on  the  covenant,  it  would  have  been  incumbent 
on  tmn  to  aver  and  prove  an  offer  to  pay  the  residue  of 
the  consideration.  The  plaintiff's  situation  is  not  changed 
by  suing  for  the  money  paid.  He  was  bound  to  show  the 
contract  rescinded,  or  thrft  he  stood  ready  and  offered  to  pay 
the  balance  due."  This  doctrine  is  not  denied  by  the 
plaintiff's  counsel,  nor  does  he  rely  on  showing  an  offer  on 
his  part  to  perform,  and  thereby  put  the  defendant  in  fault. 
But  he' contends,  that  from  the  acts  of  the  defendant,  or  of 
both  parties,  there  is  evidence  of  a  rescinding  of  the  con- 
tract by  the  defendant,  if  not  of  a  mutual  rescinding. 

What  acts  amount  to  a  rescission  of  a  contract  ?    The 
cases  generally  discuss  the  rights  of  the  parties  consequent 
[*50]  upon  *the  rescission  of  the  contract,  rother  than  those  acts 

.  which  amount  to  such  rescinding.  The  case  of  Weaver  v. 
Bentley,  (1  Gaines,  47,)  was  in  some  respects  like  the  pre- 
sent. The  defendant  contracted  to  procure  for  the  plain- 
tiff the  title  to  a  certain  lot.  The  defendant  did  not  pre- 
tend to  have  the  title  in  that  case,  nor  in  this.  In  that  case 
he  failed  to  fulfil  his  contract  after  a  compliance  by  the 
plaintiff.    In  this  respect  the  cases  differ.    The  plaintiff 

[1]  Littweller  v.  Linnell,  12  Bub.  dl5,  (516.  Connelly  v.  Pierce^  .7,  Wen. 
131.  Hacket «.  HoMD,  3  tt^.  350.  Fatter  v.  Hubbtsd,  6  Cow.  18.  FootSk 
West,  1  Denio,  M6. 
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here  has  not  fulfilled  his  csontract ;  of  course,  on  that  ^^  YORK 
ground,  the  defendant  is  not  in  default.  In  that  case,  this  — q^ — 
court  said  that  the  defendant  having  failed  to  perform  on  r. 

his  part,  the  plaintiff  had  his  election  either  to  proceed  on  the  "*** 
covenant,  and  recover  damages,  or  to  disaflSjrm  the  contract, 
and,  in  assumpsit,  to  recover  back  what  he  had  paid  on  a 
consideration  which  had  failed.  In  that  case,  the  court 
put  either  action  upon  the  same  evidence.  The  failure  to 
perform  the  contract  is  there  considered  as  the  evidence  of 
the  rescinding ;  or  rather  failure  by  the  defendant  to  per- 
form enables  the  plaintiff  to  treat  the  contract  either  as 
valid,  or  as  rescinded  and  at  an  end.  The  parties  may 
mutually  agree  to  rescind  or  disannul  a  contract  previously 
made,  or  their  acts  may  be  construed  into  such  a  tacit 
agreement  where  nothing  has  been  done  in  affirmance  of 
the  contract,  but  in  disaffirmance  of  it  for  a  long  time,  as 
in  Lady  Lanesborough's  case,  (cited  Pow.  on  Contr.  413,)  • 

where  a  contract  had  been  made  between  landlord  and 
tenants  which  had  not  been  acted  under  for  25  years  ;  but 
the  former  relationship  had  existed  between  them  as  if  no 
such  contract  had  been  made,  and  in  direct  contradiction 
to  it.  Such  acts  were  held  to  amount  to  a  waiver  of  the 
contract.  But  unless  there  is  an  agreement  express  or  im- 
plied to  rescind,  the  party  claiming  that  the  contract  is 
rescinded  must  support  that  claim  ugon  the  fact  of  a  viola- 
tion of  the  contract  by  the  other  party.  In  the  case  of 
Ballar4^v.  Walker  (3  John.  Cas.  60,)  where  an  agree- 
ment was  entered  into  to  convey  lands  on  certain  terms, 
on  which  nothing  was  done  for  four  years,  the  court  pre- 
sumed the  contract  rescinded. 

In  the  case  of  Gillet  v.  Maynard,  (5  John.  87,)  there  had 
been  a  parol  contract  to  purchase  land.  The  purchaser 
made  some  payments,  and  took  possession.  The  adminis- 
trator *of  the  purchaser  offered  to  pay  the  balance,  and  [*51 
demanded  a  deed,  which  the  defendant  refused,  but  took 
possession  and  offered  the  premises  for  sale.  The  court 
say  the  conduct  of  the  defendant  can  be  viewed  in  no 
other  light  than  as  a  relinquishment  of  the  contract.    These 


51  CASES  W.THE  STOEJRME  COW 

NEW  TCWC.  jicta  w^re  inpoosvBjteQt.with  a  claim  to.  h^ve^  the  contract 

— ^^— —  cpwpletftd, 

«.  The  Cft8^  gf  Judfon  v.  W^s,  (1.1  John.  585,)  wai  an 

G»«wt  agtion  ,b7  the.  v^jlojc  agaiast  the,v^ndpe.  B7  the  agree 
mentt.tbe  pUJntiC  stipulated  to  ex^.ute  a  Wfarrapty  dbed 
8ubj[eQt.0Dly  tQ  quit  reDLts,  The  premises, were  covered, by 
a  mortgage.  The  cpurt  held  the  plaiptiff  could  npt  recover 
because,  he  could  pot.  perform  on  hifi  part^  as  his  ag^eem^nt 
was.  to  o<«^yey.  wjn^e/qasiblp  title,  .which  he  was  unable  to 
dQi.apd  ^b^ef^r.^  thQ  defendant  was  not  bound  to  pay. 

The  cafte  ot  Tuqker*  v.  WpQd,3^.  (J?  John.  190,)  wa^ 
decided:  on  the.  i^meprinpjple. 

The  case,of  Kptcheijfi.t;.  Eyertsop,  (13  Jolyi.  363,)deci4es,^ 
that  wbeo.^  paify  epgag.es  to  ei^cute  a  deed,  hU  covenant 
is  satisfied. by  executing  a  quit-claim..    In  that  cs^se,  Spen- 
cer, ju^ipej  also  s^f^  it  may  be  asserted  with   cpnfi- 
•  denc.e,  th^t  a  party  who  ha^  advanced  money,  or  done  an. 

apt  in.  par^t  per/p2:maiice  of  an.  agreement,  ^nd  then  stops, 
ahojt.  and  refuses  to  pj:ocee.d  to  the  ultimate  conclusion, 
of  tbe'*ag?:e,wewt,.theiQtber^a^y  being,  ready  and  willing. 
%D  proceed  wA.  fulfil  all  his.  sti{^ulAti9ns  acqording  to  the 
cqntmct,,baa  neye^  ,been.  sufilei^  to  recoyer  fqr  what  has. 
thup  been  adyaoped.ox.  dpnp. 

I  fprbptor  th^,citjitv>Q.Qf  mpr^e  p^^ses.  I  baye  found  npne  of 
arecQveijy,  'wrbpt.ejthp  p^rty  wishing  to  considier  the  contract 
rescind/^f,  baft  .not  sbpwp.  a^breaph  of  the  contrapt  on  the. 
otheiisid^i  Qr  wbat,  w^  equal  to  it.    The; only  ground  oa 
whicbtthe.defj^nd^t.in  thU  case  h^  violated  his  contract, 
so.  as,  to  justify  the  flmAiff  in  considering  it  rescinded,  is 
assumed  to  be,  that  he  took,  ppssession,,  saying,  the  con- 
t0^Qt  h^  run  out*.   3y  thjil  expression,  I  understand  he 
qlairoed  th»t:  by  the  pontWJt  he  b?ul,  a  right  to  the  pes-, 
aes^pn,  tb.e;  plaintiflT  having;  af  he  supposed,  forfeited  all 
qlftina,tq.tke  Iwd^    If  this  waa  hip  mejuaing,  hj^  act3  were, 
supplied  by  biia  tq  be.  ij^  affiijcnance  qf  the  contract,  and 
notin  vif^tio;*o/i);,. 
[*52]  *It  is'tirue  ths^  the  de/endan$  was  at  no  time  in  a  situa- 

tion. %o  exeputo.  SI  ponyeyance,  aef  he  had  not  the  title* 
When  the  contract  was  entered  into,  the  plamtiff  knei^ 
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du|t  the  def|BQd»at  had  no  titje ;  and  i%  depended  partly  on.  KgW  T(^ 
the  pJaintiflfa  folfilUpg  hi^  Qoiitii^apV^hetJbec  the.  defend*  — *!^'       '■ 
ant  coul4  procujta  a:tatle».  and;  t^ua  fyW.  his*,    Ii  apprehend         t. 
t^fll.  fact  did  h9%  excui^  t^a  plaintiff,  bpvf^  offen^g  tp.  pei:-       ^^'^ 
form  op  hi^p^.  The  pajipeqt^f  ti^p  n^i^eX  wa^  apopditipn 
prec^ent  to  tj|^e  exepu^pn  of  %  djaed ;  aj|d  befpjre.th^  vl^Vf^, 
tiff  caiitcoioj^tply  put  t^  d^f/^n^ant  i^jdefjEtult^l^  at^?i# 
al^w,  a  readipf^  an4  an,  qjBfer-  tp  p§sfon]|,on  bj|i,p^    £bd 
this  beei^dpni»»t}ije.  defendant  mighti  i^c  aught  w^  can  aayi 
have  procured,  ^  title,  firom,  Mr.  Qlaj^,  w]^p>  saya  he  waa. 
always  ready  to  give  one  on  payn&ent  oi  tti^Bifiqjip^  4ue«. 
(Robl^;  V.  Montgomery,  20  Jolm.  ^0 

Ia.  the  ca,se  of  Weavei?  v.  Beatify,  the  cop^  s^y  ^^ 
plaintiff  has^  hji|  election  either  to,  prpsei^te  on  tl^e  cove*, 
nap^  or  to  oonisid/^r  tl^e  cp;v:en^  a^reapindcdf  ap^  recover 
bjack,  th|s  mppi^y  p^id..  Suppose,  we  test  t^s  case  ky  tha 
rule  in  that ;  could  the  plaintifl^  maintain  ap.af>tiQn  qn  the. 
corenanl  I  I  a^^^nd  npli.  On.  ^e  cootnf^,  ^kccprdi^g 
to  the  case^  of  Rohl^,t;.  ]^onjl;gon^ry,  tb/^.  de£»2|dant  might 
haye  main^ai^^  ^^>  aption  upon  the  co,T^najft.  TJ^ 
plamtiff  tl^refore  ifras,  i^  default  hj^^elf,  apd  ^ot  the 
de^endapt. 

Xhe  mo^if^  for  a  naif  tjrifil  o^  be  d^nied.^ 

Nevr  trial  denied. 


Bi79a  ag^9fl^  fi^Wt  hrW:  apd  HiJtfTBT  Lyoh^ 

Trot^r,  to  recovej^  th^^  value  of  a  q^uantUy  o^  staves,     xo  wunnt 
tried   at  the  Monroe  circuit.  March   i5tL  1827,  before  "^T^^     *^! 

•*•—-'       ,  -r-f     .  .    ,  F  pliintiff  must 

9UU>S4XI';  C.  J  V/dge.  •  show  A  present 

•  ^  right  of  poeses- 

*Tb  show  title,  the  plaintiff  produced  a  written  contract  [*5S} 

with  one  Coqniad,  dated  January  4t^,  1825^  by  which  chattel,    if  it 

'    '  appear  to  have 

b^QD  p]f94f94  ^^  Vff^Pff*  ^^<l^  Mbtb  tlM  safe,  iif  o^.to  «Boiif«.a  debt  or  dulx  to  % 
Hdrd  penoQ,  tke  pl4iitifl['oai|A<>t  i^ver^  unleif  he  show  vuch  d^bt  of  ^uij  to  haTe*be«i  diji# 
olaifMl,  OR  tkai  dMiap««tt(ML  of  Ida  pUdga  MaaoMMd  Jilioom  oUieB  va)". 
■  "  m»  property  in  hinuelf  in  th<     '  ' 


One  who  claims  property  in  himself  in  the  cbf^t^l  in  a«e«ti/9n,  in  i^TSi^  is  a  oompetenl 
vitnsis  for  the  deCsodaat  to  show  snoh  property,  whether  it  be  special  or  generaL 


Bash 

V. 

Lvon. 


53  CASES  m  THE  SUPAEME  COUBT 

NEW  YORK,  Coonrad  agreed  to  deliver  -to  the  plaintiff,  on  the  canal, 

^  40,000  pipe  staves,  and  40,000  hogshead  staves,  at  $14  per 

thousand  for  pipe,  and  $9  per  thousand  for  hogshead  staves. 
On  the  back  of  the  contract,  Coonrad  certified,  (on  the  28th 
of  January,  1825,)  that  he  had  delivered  to  the  plaintiff*  all 
the  staves  which  he  had  made  on  Sina  Wilcox's  land. 
(There  were  no  others  in  controversy.)  They  were  turned 
out  as  'Security  for  advances  on  the  contract,  which  ad- 
vances, then,  were  $160,  29;  and  in  February  and  March 
following,  $73,  53 ;  in  all  $233  82 ;  and  $51  were  also  paid, 
for  which  a  separate  receipt  was  given.  The  staves  were 
then  estimated  at  40,000,  and  deUvered  to  the  plaintiff. 
They  were  then  on  Wil<*ox's  land,  some  distance  from  the 
canal.  Coonrad  was  to  draw  them  to  the  canal.  The 
hogshead  staves  were  worth  $12,  and  pipe  staves  worth 
$16.  •There  were  16,000  barrel  staves  turned  out  to  the 
plaintiff  at  the  same  time,  worth  $6  per  thousand.  These 
facts  were  communicated  to  Henry  Lyon,  one  of  the  de- 
fendants, before  he  purchased  of  Coonrad.  Before  Lyon 
purchased,  the  plaintiff  had  forbidden  him  to  take  the 
staves,  but  he  said  he  should  take  them.  Helen  Mead,  a 
witness,  produced  an  instrument  in  writing,  dated  May  6th, 
1825,  from  Coonrad  to  himself  and  Henry  M.  Starkes,  con- 
veying the  staves  and  sundry  other  articles,  as  security  for 
their  being  surety  with  him,  (Coonrad)  in  several  bonds 
and  obligations.  Mead  and  Cooorad  sold  the  staves  to  the 
defendant  Henry  Lyon. 

Tha^lefendants  proved  that  about  the  1st  of  January, 
1825,  one  Christopher  Woi^en  and  Coonrad  bought  the 
timber  of  Wilcox,  from  which  the  staves  in  question  were 
made.  Worden  sold  his  Interest  to  Coonrad,  about  a  week 
after.  About  the  lOth  or  12th  of  January,  Coonrad  con- 
tracted with  one  Smith,  of  Lockport,  to  deliver  him  25,000 
"^  staves.    Worden  became  security  for  Coonrad  to  Smith, 

and  Coonrad  turned  out  to  him  (Worden)  the  staves  and 
timber  on  Wilcox's  land,  to  indemnify  him.  In  April,  Wor* 
r*541  '  ^^^  transferred  all  his  ^interest  in  the  staves  to  Henry  M. 
Starks,  who  was  substituted  in  Worden's  place  as  security 
for  Coonrad  to  Smith. 
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Starkes  waa  then  offered  as  a  witnesa  for  the  defendants,  NEW  YjyftK; 
and  objected  to  on  the  ground  of  interest,  and  rejected.  — r— — 
The  defendants  then  offered  a  release  from  Helon  Mead  to  y. 

Starkes,  and  from  Starkes  tolifead,  and  from  Starkes  to       ^^^^ 
he  defendants,  and  from  Henrj  Lyon  to  Starkes;  but  the 
judge  rejected  him. 

Soon  after  Starkes  was  put  in  the  place  of  Worden,  he 
and  Coonrad  and  the  plaintiff  were  together,  and  it  was 
agreed  that  Starkes  should  draw  the  staves  from  Wilcox's 
land  to  the  canal,  and  have  half  for  drawing.  The  plaintiff 
agreed  to  look  to  the  other  half  for  his  pay.  They  agreed 
that  half  would  be  sufficient  to  pay  the  plaintiff,  and  Smith's 
claim,  for  which  Starkes  was  responsible.  Starkes  said  he 
should  hold  on  upon  that  half  till  Smith  Ivas  paid.  The 
plaintiffs  did  not  object.  One  witness  testified  that  he 
heard  Coonrad  say  to  the  plaintiff,  in  presence  of  Starkes, 
that  he  had  forfeited  his  contract,  to  which  the  plaintiff 
assented,  but  said  he  had  a  claim  for  money  advanced. 
Starkes  was  again  offered  as  a  witness,  and  rejected. 

The  judge  charged  the  jury,  that  the  plaintiff's  action  was 
sustained  for  so  many  staves  as  were  delivered  to  him  on 
the  28th  of  January,  1825.  Coonrad  then  conveyed  all 
his  title.  The  conversion  was  fully  proved.  That  the 
transfer  from  Coonrad  to  Worden,  and  from  Worden  to 
Starkes,  could  have  no  influence,  but  to  diminish  the 
damages;  that  Worden  had  but  a  lien  and  that  not  to 
exceed  $126.  It  might  be  nothing.  The  amount  was  not 
shown.  That  Coonrad  did  not  dispose  of  his  whole  inte- 
rest to  Worden,  and  the  plaintiff  had  the  residue.  That 
Henry  Lyon,  if  guilty,  should  pay  the  full  valuQ,  as  he  had 
full  notice.  He  submitted  to  them  whether  the  plaintiff 
had  relinquished  his  claim.  That  if  the  plaintiff  was  entitled 
to  the  property,  he  should  recover  the  full  value,  deducting 
half  for  those  drawn  by  Starkes,  and  a  reasonable  amount 
lor  the  responsibility  to  Smith.  That  the  commdhity  of 
interest  between  the  plaintiff  and  Starkes,  formed  no  objec- 
tion to  a  recovery;  that,  even  if  tenants  in  common,  this 
action  would  lie  under  the  circumstances  of  the  case.  *That  [*55] 

in  the  opinion  of  the  court,  the  plaintiff  should  recover  of 


(19  CASKS:  m  IPP^  SSJfBi^iME:  (X^Z 

T.  The  4efei|4l4iV'A.  QO wmI  flBqi:|e#te4  the  j^dg^  to  i!^^  tQ 

^*^  tjifs  juiy  whrtlwr  tbf^  pimilltf  couJd  mpintiattitfeiib  aptign.tf: 
tbf^  jury  ^ouldibe  of  ppimpQ  ^^pkttStArkos  b^4^  iklbm.Qii/thii 
staves,  until  the  lien  was  paid  off,  or  a  t^fl0il  ma^  ThO; 
jttdge  dficKn^  otrngmg  Aq.  ^ly  on  l^f^^  ffAti^  on.  the 
gHHmd  thftti,  m  ft^ap  it:  conQ«i>iied:  thi«  qaiei.he  b^d  i^readj 
decided'  it  ip  l^^ohfffgQ*.  V^idiot  foB  ploiiitiff;.fQr  $888,33. 

J*.  A.  Colfkr,  for  the  defj^dant,  now  ippved  for  anew  trial. 
C.  P.  Kirkland;  contra. 

C^rvii  per  SiT^QiB,  Ch,.  J)..  The  q^^(ltipI|a.  presented  for 
die  Qonsideratioa  of  tbis.  court  ajue^  1.  Had  tibe  plaintiff 
^uch.  a  property  in.  hims^  a^.wquld  enable  himito  maintain 
troi^er  ?    %.  Wba  Henry  M.  Sterbes  a  oompetent.  witnesaT 

1.  Am.  tp  property  in<  tbe  plamtiflT.  liberie  is  i^o.  doubl 
that  the  wh^le  property^  at  tbe  tjme  of  tbe.  oonlfact 
between  CocHEusad*  apd  the  plpin^>  w.a9  in  Cponrad,  he 
basnng  purchased,  the  timber  of  Wilpoi^^  abonti  tbe>  let  of 
January,  16S5.  The  eontaract  was  oi^  the;  4lh  o£  Jfiniiaiy:^ 
1825.  By  tittt  ooatiAcd  no  title  fo  the  property  passed ; 
but  Goonrad  ihen  contiai^tedi  tox  deliver*  tile  slia.^es  bn^the 
first  of  June,  then  next.  Oa  libe  lOtb  of  Junjoacyi  Qocmrad 
contracts  with  Smith  of  liiockport,  to^  dQlivet  Jkivfk  9&»00O 
bajrrel  stares,  and  Chruitopher  Worden<  became  surety  to 
Smith  fer  GoonradV perfdtrmance.  A  few  days  alterwaidsi 
Coonrad  delivered  to  Wocden  all  the  sltaiVQa  be  had  madey 
and  ali  thp  timber  osl  Wihfox's  land^  as  hia.  seeurify  kit 
baTing  joined  aa  sinrety  for  Coonrad  to  Smith.  On  the 
88th  of  January,  182$,  Goonrad  deKyered  %f>:ihfi,  plmntiff 
iJl  hi0  sliayes  and  t^oaber  on/Wilcox'a  tend,  ^b.  aecuplky  fov 
the  goodft  a«id  money  adyanced  by  the  pl^iAiff  on  tbe^ooBn 
traot  ofithe4(h. 

About  the  hHk  of  Aprils  1895»  Wond^  becasiie  uneaey  in 

]m  sitmlbicHit  as,  surety  for  Goonsad ;  and  it  was  agwed 

liQtweeix  him»  Coonrad,  Smit^  and  Staikes»  liial  Stadces 

f*5G]  ^ehpuld  stq>  into  Worden^a  plaoe  aa  surety,  and'  should 


e  8t.^7esfc  at]  bi«  seciirity:,  wIuohiWiMl  nc/wii^giy  ^^  ^^|^ 
frthift  adrmog^meiit  Wofd^o  in^poped/th^  plainUff^^  -  ^^ 
and  that  ne,  ( Wondw)  had: rdinqw Wwd  alHi* nghtftm, thf>^        ▼- 
stoTestoStankfis.  ^*»^ 

On  the  eth^ofi  Magr^  liSSS^  Cqonnid  apM!  tllft  stf^mti  oni 
Wiloox's land ta  Halta  MA^d.  aoA  St^itofli^.lCidi^inpfifylHb 
owed  them,  and  responaSMUtiea  ixK^aired-  W^\  i^  Qfio^ 
sad  afterw^idfl  sold  to  tiie  dofei4ral^.9eiir]^I^mf  ^POAi 
slaves. 

It  seemi^ tbeo, thatt bdEbce thetmR^r  Qj^tb^  sta^^esii^cmr 
eoonrad  to.tfae  plfdjiliffi.tbey  hfid.b^ii.ple^^  ttOtWon^^Ri. 
in  whose  plaqe  Stark^s.was  suhttilul«d;#  SHvrk^jOSithen^h^di 
tbem  in  pledge  aii  hia  i^demnitjr*  kf  b4¥ij9g4ieco]|ie  sw^ 
for  Goonr^  in  his  oontract  witib.  Smiths  The  judfe  Teij; 
I^operly  remarlcifs,  that  ill  does,  not  appeac  what  tii^tf  lie** 
sponsibility  was ;  it  Biighi  be  $ilfiO^,(the  ralne  of  fV^fiWh 
banel  staves,)  on  it  might  be  nothing;  for  it.  does  wL 
a^ear  whelhwi  8mit)ii  had  advanced  sn^tbing  oqj  tbs; 
ootitraot,  OS  ^Khetfkee  the  oontract  had  been,  bnoken.  Tlift* 
slaves  were,  howe^oTj  pledgiA  to.Star]pss.a8  his  indempitj^ 
Thta  was  a- lien  older  th«ai  the  piaint^^.  The  transfer  toi 
the  plaintiff  seems  to  have^beeabj^  wajir  ofipliidge  too^  b^lioi 
effect,  placed^  the  plaintiff  in  Coonrad's  place  on  the  1st  of 
Jane,  when  the  contract  expired,  and  the  plaintiff  might 
consider  the  staves  bia.  osau  He».bd.wever,  had  then  no 
greater  rights  than  Coonrad  would  have  had,  had  he  not 
eonvej€4.tbf»  ^av5es  tp, tbp  plw^tiC  Tb^^  pWptiff  bft4  xw>t 
the  actual  possession ;  for  Mead  and  Coonrad  had  sold  the 
staves  to  the  diefendtot  Qenry  Lyon.  He  had  not  ^e  rij^ht 
of  possession  until  he  had  redeemed  the  pledge  to  Starkes. 
In.  contemplation  of  law,  the  staves  must  be  oonsid(»ed  i»; 
possession  of  StarJkss.  The  c^se  dpes  not  st^te  wi^itn  tijie 
contract  with  Smith  was  to  be  performed ;  the  presumption, 
howeicer,  cannot bethat  ithadbeei^pexfonnedi  Thepr<^ 
«l*y  bj^iAg  tk^ym  to  b^yebeea,pledged>  tbe  plaintiff  sbpuld 
hpive  shown  &at  t)^  li^n  had  been  discharged;.  Not  hayk^^ 
done  ao,  the  possession  and  xsgbt  o£  possoasign  weiie  ip 
Stwke«»,untai]l  tto  power  w^  redeemedf  Tbft  pbwtyf 
therefore  h^d  not  that  property  in  the  staves  whioh  ie 
necessary  to  mainuin  this  action. 


CIttk. 
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NEW  YdkK,      •!£  I  am  right  in  the  conclusion  to  ii^hich  I  have  arrived,  it 

— rj IS  not  necessary  to  the  decision  of  this  case,  to  take  notice 

Y.  of  the  other  point.    Bat,  as  it  Jias  been  argued  and  has  been 

examined,  I  maj  properly  state  my  conclusion  upon  it  also. 
In  trover,  the  real  owner  of  the  chattel  is,  in  general,  com- 
petent to  defeat  the  action  by  proof  of  property  in  himself; 
for  the  record  will  not  be  evidence  for  him  in  any  other 
action.  (Stark.  Ev.  1508.)  In  Mix  v.  Cutting,  (4  Taunt. 
18,)  a  witness  was  permitted  to  testify  that  he  had  received 
the  property , in  question  from  the  plaintiff  as  a  security  for 
money,  and  that  according  to  his  agreement  with  the 
plaintiff,  he,  the  Witness,  had  sold  the  property  to  the 
defendant  Mansfield,  chief  justice,  said,  the  question  is^ 
whether  the  witness  who  bought  a  horse  of  the  plaintiff  is 
competent  to  prove  that  fact.  I  cannot  possibly  see  any 
objection  to  his  proving  it;  for,  as  between  the  witness  ai»l 
the  plaintiff,  or  the  witness  and  the  defendant,  the  verdict 
which  is  obtained  upon  his  testimony  in  this  cause  will  be 
of  no  avail  to  him.  So  in  Ward  i;.  Wilkinson,  (4  B.  and  A., 
410,)  it  was  decided,  for  the  "^ame  reason,  that  a  witness 
may  prove  proper^  in  himself.  On  both  grounds,  there* 
fore,  a  new  trial  should  be  granted. 

New  trial  granted 


Glbason  and  Viele  against  Clark,  adm'r  of  Clabk. 

toJ^T'^uitioe!      On  error  from  the  Warren  conmion  pleas.    The  case  is 
After    hearing  sufficiently  Stated  in  the  opinion  of  the  court. 

prooft,  oaiinot 

be  reviewed  by  oertiorMi ;  but  only  by  sppeal. 

In  uinmpsit  by  an  attorney  against  nia  client,  for  feet,  the  attorney  need  not  show  thai 
a  copy  of  the  bill  of  ooets  was  served  on  the  client  before  action  brought. 

Nor,  on  producing  a  taxed  bill,  need  he  show  that  notice  of  taxation  had  been  served  on 
theolient. 

The  oonftaaion  of  a  debt  by  one  of  several  partners,  after  the  dissolution  of  the  partneib 
■hip,  Is  inadmissible  evidence  as  against  the  other  partners. 
9  Li  an  action  lor  fees  by  an  attorney  against  his  client,  the  latter  may  show,  under  the 
f  meral  issue,  that  the  attorney  conducted  the  business  so  negligentiv  that  his  services  wees 
a  no  benefit  to  the  client ;  and  thus  defeat  the  whole  claim.  But  if  the  evidence  be  merely 
In  mitigation  or  diminution  of  tike  value  of  the  attorney's  servioes,  then  notioe  should  bs 
given  with  the  general  issue. 

Proo(  in  such  an  action,  that  judgment  as  in  case  of  nonsuit  was  obtained  agahist  th«l 
sUent,  is  not,  per  m,  evidence  of  negligence. 

An  attorney  is  not  bound  to  proceed  in  a  cause  unless  his  legal  fees  are  tendered  or  secured 
lo  hioa,  <f  he  requests  thibt  this  should  be  done. 
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V.  jB.  Lathrcp,  for  the  plaintiff  in  errorl  KJW  TOEK, 

MajTi  182q» 
GlcMon 

If .  Weston^  contra*  t. 


Curiuy  per  Savage,  Ch.  J.  Clark  brought  a  suit  as  ad-> 
xninistratori  before  a  justice  in  Warren  county,  against  Glea- 
son  and  Vjiele  for  fees  due  Asael  Clark,  the  intestate,  in  his 
life  time,  as  an  attorney  and  counsellor  of  the  court  of  com- 
mon pleas.  The  justice  nonsuited  the  plaintiff,  after  bearing 
his  proofs  and  allegations ;  and  be  appealed.  The  defend- 
ants moved  the  C.  P.  to  quash  the  appeal,  on  the  ground 
that  there  had  been  no  trial  before  the  justice;  but  the 
court  overruled  the  objection.  In  this  decision  the  court 
was  certainly  correct.  The  plaintiff  could  not  revievir  the 
justice's  decision  by  certiorari ;  and  of  course  an  appeal 
was  his  only  remedy.  [1] 

The  plaintiff  then  proved  that  Gleason,  one  of  the  defend>- 
ants,  had  admitted  that  he  employed  Clark,  the  intestate,  to 
prosecute  the  two  suits  for  the  fees  in  which  this  suit  was 
brought,  to  stop  the  defendants  in  those  suits  from  taking 
lumber.  Gleason  promised  to  call  on  the  plaintiff  below, 
and  make  an  arrangement.  He  did  not  intimate  any  defence 
on  the  ground  of  negligence.  Another  witness  proved  that 
4  or  5  years  before,  Gleason  and  Yiele  were  engaged  in 
getting  logs  down  the  river ;  and  that  they  were  reputed  to 
be  partners  in  that  business;  but  not  general  partners. 
That  Gleason  became  indebted  to  the  witness  for  board  of 
himself  and  hands  while  engaged  in  that  business,  and 
Yiele  afterwards  paid  the  witness's  bill,  saying  he  should 
have  to  pay  Gleason's  bills.  It  was  then  proved,  by  the 
attorney  who  defended  those  suits,  that  Clark,  the  intes- 
tate, prosecuted  them,  until,  finally  judgment  was  rendered 
as  in  case  of  nonsuit,  the  plaintiffs  having  failed  to  bring 
them  to  trial.  That  he  collected  his  costs  by  an  action 
before  a  justice  upon  the  judgment  records  in  the  common 
pleas ;  and  Gleason  and  Yieie  confessed  judgment.    T^ie 

[1]  The  onlf  mode  of  reviewing  %  jiutice'B  judgment,  unoe  the  N.  T.  Code 
took  effect,  is  by  appeal,  which  ie  hut  ft  lubetitate  for  the  writ  of  certiorari. 
0ae  {  351,  of  the  code.    Whitnejr  v.  Bayud,  2  Sanl  S.  C.  Eep.  634. 


ClariK. 


58  OAlffiE^fi  )K  tfl£'SUPfifild&'C0Tt]2T 

N£tf  ttML,  taxed  bills  were  iheh  iiit^odtltfed;  th6iigh  objected) to.    What 

—^7 '—  was  the  ground  of  the  objection^  does  not  appear.    It  was 

t.  objected  that  notice  of  taxation  and  H  cbpj  of  the  bills 

^'■*'       should  have  been  served.    This  objection  •was  overruled. 
^•59]  Ito  this  the  •  cfbttft  Wferte  coirect.    I'hiSr^  is  hotv  no  statute 

requiriiig  tile  ^rvice  of  a  cbpjr  of  the  bill.  W\i^s  then  db- 
jedted  that  hO  ^Videttce  hsLd  beeti'itlvm^iiM;  Viele  rth^ 
the  cotifefSl»iotts  orOteason  WeYe  ndt  dviilistiee  tigainist  -hk 
tiOpai^h^r  after  the  t^rtninatibn  6f  the  ^t>cUtnerAlip.  The 
cottft  deeicled  th«it  a  jbltlt  confrttdt  and  editfloj^itient  had 
Wti  silfficiigtltl)r  sholvh.  ^tte  is  no  dotibt  thit  eotiites^ 
sions  of'Ob!^  piLrttier,  aft(^  the  topaftnefs^p  hens  ceafsefi, 
eaniidt  'be  shown,  to  chiurge  -his  copiMti^r.  Thte  English 
Ihile  is,  thfet  suHih  evidence  tnttjr  be  giveh ;  but  fe  different 
inile  haik  been  Established  in  this  cdU^.  fl]  (8'Jdhn.  536. 
15  John.  424.)  The  case  in  1  Tdiiiit.  104,  to  thebontrary, 
is'dti^niil^d  hbre.  The  partnership  wtni  proved  brother 
testimony  ;  bUt  the  objection  "still  rectirfe.  Had  the  eftiploy* 
tndht  of  Clark,  the  ititestate,  b j  bleasbh  been  ptchred  b) 
^ther  testimony-than  the  eonfeMion  of  Gletftildn,  it  WbtllA 
htikVe  been  isuffident.  The  rettiibn  Whytttie  paYtner,  aftejr 
'the  dis^oltition,  dannbt  chat^  hts'cdj^Miiet  by  his  ddilfeso 
Hions,  is/that  it would'be  htghlyunjustthlitohe'man  should 
'confess  aWay  the  rights  of  another ;  tfnd  if  ill  iHll  shOlild 
'happen  to  exr«t  bitVreen  pattndrti  tit  their  dissolution,  onb 
might  ruin  theothbr  by^his  bcfiifesiiidkn,  v^hether  true  dt 
ftOse.  The  cdUrt  ihi^riBfdre  err^  in  deciding  thdt)a  joint 
employmem^had  been  sufficiently  shdWh. 

The  defetidaiits' counsel  contended'ihitt  it  Appeared  the 
iiitestate  had  been  g^Uilty  o"^  negligetaee  in  thb  msmsigemerit 
of  their  tatis^ ;  and  they  extttnineft  a  Witness  t^ho  proved 
'thlBit  he  wrdte  tb  'his  clients  dlbout  four  weeks  befdre  the 
jtldgittents  of  nonsuit,  but  Whether  they  received  the  letter 
<ifae  Witness  did  hot  'kndw.  The  [illliitifT  insisted  thikr 
diifeUce  could  not  be  given  in  evidence  under  the  general 
iisUe.  The  court  decided  that  the  defence  of  negligeuc^ 
was  fully  supported  by  the  evidence ;  but  it  could  notba 

[t]  See  Bak«r'o.'Sta(&po^  p6tt  l$3. 
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'  Teceired  vrnder  the  plea  of  the  general  issue.  In  both  these  V^  70RK, 
particulars,  I  apprehend,  the  court  erred.  Under  that  plea  '  .^  "  _  ' ' 
the  defendant  maj  show  that  the  plaintiff  never  had  any  y. 

cause  of  action.    If  this  speci^s'^of  deifence  goes  to  destroy  J^^ 

th^  plaintiff's  claim  en^ely,  it  is^prpper  under  the,  general  '-      '' 

issue ;  if  merely  to  reduce  the  drainages,  notice  should  be 
given.  This  seems  the  rule  to  be  collected  from  Runyan  v. 
Nichols,  (11  John.  647,)  attd  Sill  «.  Rood,  (16  John.  231.) 

But  the  evidence  vtras  altogether  insufficient  to  charge  an 
attorney  with  negligence.  The  same  evidenoe'ibight.j^rob- 
ably  bie  shown  in  every  case  where  judgment  as  in  case  of 
'nonsuit  is  eiktertd;  and  yet  H  is  pedeotly  cdniisteht  with 
4dilig^tioe  and  attention  dti  :the  part  of  the  attorney.  It 
iseems  from  deacon's  deolamtions,  tha^t  the  sUits  wete 
brought  to  prevent  the  timber  from  being" Ado&ecl,  as  he  said. 
Possibly  the  attorney  was  instructed  ttot  tb  bring  the  iuits 
'to  trial,  or'mo^  pt(]Ji>ably,  the  clients  niBglected  to  j^rodllre 
the  Witttesikes.  Had  the  client  shown  a  HMtdinnss  on  lits 
part  to  go  to  trial,  and  then  that  the  attorney  ni^li&cted  tb 
*grre  notice,  iheipe  would  have  beiftn  sbme  evidence.  The 
attorney  is  iiot  bound  to  proceed  unless  his  fe^s^afe  ten- 
dered or  Secured  to  him,  if  he  makes  that  truest.  [  i]  Biit 
{n  this  case  it  does  not  app^mr^that  the  client  p^filcQtiy 
attention  to  his  causes  after  they  Were  commenced. 

Iam,'On'ttee  whole,  of  opinion  thiLt  die  judgment  below, 
IRiiichwias  for  tlie  plaititiff,  be  reversed,  attd  a  venire  iie 
novo  awarded  by  Warren  common  pleas. 

Rule  necoxdiligly. 

[1]  Cwtro  V.  BeaiMtt,  2  Jobn.  296.  Wi4sworih  v.  Hanhall,  2  C.%J. 
665.    Lawreaoe  «.  Potts,'  6  Cur.  &  P.  428. 

Tbe  attorn^  mmt  not  vbuidoo  the  cause,  ton  want  ef  Innds,  withoal 
giving  his  client  notice,  or  1»  will  liable  to  an  action  for  negligence, -and  be 
deprived  of  his  right  to  costs.  Hobf  v.  Bnflt,  3  B.  &  A.  850.  La;wfencrl^ 
Potts,  6  Cair.  k  P.  428.    Kichols  «.  Wilson,  11  M.  &  W.  106:  S.  0. 'S 
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NEW  YORK, 
May,  1828.  ^ 

CSolvin 

L^]^^  •CoLViN  against  Lvthsr. 

To  gire  a  Ca8e  agreed  upon  at  the  cirouit,  which  is  sufficient]) 
5S^^   Jl^  •^^^^^  ^  ^^^  opinion  of  the  court. 

a  warrant  up- 

iM*^tfVM'      •''•  ^-  ^^^^*^'  ^^^  *^®  plaintiff. 

47,   ch.    238,)     , 

the    defendant         n    r>    xr      *  ^ 

muBt  be  per-      B.  D.  NoxoHy  coutra. 

sonally  arrest- 

i^  TOurt^'be^      CuTw,  per  Satags,  Ch.  J.    This  is  an  action  of  trover 
fore  the  jus-  fo^  two  horses  and  a  sulkey,  purchased  by  the  plaintiff  at 
If    not,    a  a  constable's  sale,  upon  executions  issued  by  a  justice  of 
&ttU:S;  the  peace,  against  one  Williston.  '      ., 

though  upon  a  After  the  purchase,  the  defendant,  a  deputy  sheriff,  ler- 
on  ita  fac^of  i^d  on  the  same  property  by  virtue  of  an  execution  against 
M^in'^c^^T*  *®  *^"^®  defendant,  Williston.  The  justice's  judgments 
and  made  by  were  by  coufessiou,  June  7th,  1826. 
^  bTlw^  Two  points  are  raised:  Fii»t,  That  the  judgments 
nonjudiee  and  before  the  justice,  under  which  the  property  was  sold,  Mere 

void  i    and  all  •*  ij/-! 

persona  acting  YOid  for  two  reasons :  1 .  Because  the  deiendant  was  not 
b^'^mong  d^  brought  before  the  justice  :  2.  Because  the  defendant  did 
era.  not  make  confession  in  writing  under  oath, 

■ion  of  a  judg-  Secondly.  It  is  also  said  that  the  sale  by  the  constable 
wSiority  of^a   ^  ^^^^^  because  he  refuses  to  state.by  virtue  of  what  exe- 

defendant,    as  CUtion  he  sold. 

nm^  whciTh^e  The  facts  are,  that  one  Dascomb  held  two  notes  against 
ii  no*  Ja  ^ac*  Williston,  and  took  out  regularly  two  warrants,  which  were 
brought  before  regularly  scrved.  Williston  being  18  miles  distant  from 
void.*'*'"'*'   "  ^^^  justice,  requested  the  constable  to  leave  him,  and  to 

The  13th  Mo- 
tion of  the  50  dollar  act,  (sess.  47.  ch.  238,)  applies  solely  to  voluntairy  judgments  hy  con- 
fession, without  process. 

By  tiiat  section,  if  the  confession  of  judgment  be  not  in  writing,  with  the  proper  affidavit 
and  particular,  the  judgment  is  void  as  to  creditors  ;  and  a  purchaser  of  chattels  under  the 
defective  judgment,  with  notice  of  the  defect,  is  not  a  bonajlds  purchaser  within  that  section, 
and  is  liable  to  a  valid  levy  and  sale  of  the  same  chat*«Is  npon  a  subsequent  execution  at 
th«  suit  of  another  creditor. 

In  case  of  a  simimons,  thelOfficer's  return  of  service  by  reading,  gives  the  justice  jurisdio* 
tion  of  the  person. 

Where  a  court  proceeds  erroneously,  the  remedy  is  by  certiorari  or  writ  of  error ;  but  where 
there  is  no  jurisdiction,  all  is  absolutely  void,  and  all  concerned  in  enforcing  the  judgment 
Me  trespassers. 
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lippear  •for  him  and  confess  judgment  as  his  attorney  upon  NEW  YOM, 

the  notes.    The  constable  did  so.    He  made  a  regular  re-  — rr-: 

turn  upon  the  warrants,  and  appeared  for  the  defendant ;  v. 

and  judgments  Were  entered  in  due  form ;  one  for  upwards  !-"**»«• 
of  $30,  the  other  for  upwards  of  $40:  The  sate  was  made 
on  exetutions  issued  upon  these  judgments.  The  property 
was  duly  I'evied  on.  S.  Sttong  was  the  receiptor.  After 
the  property  was  delivered  to  the  constable,  Mr.  Strong, 
who  was  attorney  for  the  plaintiff  in  the  execution  in  the 
n6w  defendant's  hands,  asked  the  constable  if  he  was  going 
to  sell  on  DascomVs  executions.  The  constable  said  he 
should  keep  his  own  secrets.  Mr.  Strong  then  gave  notice 
to  the  constable  and  the  present  plaintiff,  that  those  judg- 
ments were  void  for  the  reasons  I  have  first  stated.  The 
property  was  Sold,  and  purchased  by  the  plaintiff.  If, 
therefore,  the  judgments  are  void,  the  plaintiff  had  notice, 
find  is  not  entitled  to  be  considered  a  ionafide  purchaser. 

The  most  important  point  in  this  case  is,  whether  the 
justice  had  jurisdiction  of  the  person  of  the  defendant 
Williston.  The  act  of  1824,  (6  Laws,  281  c.  sess.  47,  ch. 
238,  ^  4,)  requires  that  in  all  cases  where  a  warrant  shall 
issue,  the  constable  shall  be  commanded  to  take  the  de- 
fendant and  bring  him  or  her  forthwith  before  the  justice, 
to  answer  the  plaintiff  in  a  plea  in  the  same  warrant  to  be 
mentioned ;  and  upon  the  defendant  being  l^rought  before 
such  justice,  he  shall  proceed  to  heair  and  determine  the 
cause ;  and  if  the  justice  who  issued  such  warrant  shall,  on 
the  return  thereof,  be  absent  or  unable  to  hear  and  try  the 
cause,  the  constable  servfng  the  same  shall  take  the  defend- 
ant before  the  next  justice,  &c.  In  the  next  proceeding 
section  {%  3)  directions  are  given  how  to  proceed  in  the 
case  of  the  defendant's  appearance,  or  of  his  non-appear- 
ance ;  but  in  the  case  of  a  warrant,  there  must  be  an 
appearance.  In  case,  of  a  summons,  the  officer's  return  of 
service  by  reading  it,  gives  the  justice  jurisdiction  of  the 
person  ;  but  in  the  case  of  a  warrant  the  defendant  is  to  be 
brought  before  the  justice.  The  phraseology  is  different. 
In  the  case  of  summons,  the  defendant  appears,  or  he  does 
not  appear :  in  the  case  of  a  warrant,  he  is  brought  before 
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^^  TftM^  *^  justice.  No  proviwn  ia  made  fer  any  proceeding  in 
~~r: — ^  his  •absenqe.  It  appears  to  me  that  the  fair  construction 
y.  of  the  fourth  section  of  the  act,  requires  the  defendant's 

personal  af^arance  before  the  justice  gains  jurisdiction 
of  his  person. 

I  do  not  find  that  this  question  has  been  passed  upon  in 
any  reported  case.  In  Martin  t;.  Moss,  (6  John.  126^)  the 
court  intimate  that  a  confession  without  process  may  be 
made  in  person  or  by  aUomej^  In  such  case,  the  volunta- 
ry appearance  of  the  parties  confers  jurisdiction  of  the  p^r- 
sons  of  the  parties.  The  same  principle  ^[oveflied  the  case 
of  Bromaghin  v.  Thorp,  (15  John.  476.)  The  case  of 
Sprague  v.  Shed,  (9  J(^b.  140)  was  decided  upon  the  ground 
that  the  cause  was  discontinued  by  reason  of  the  plaintiffs 
i^t  appearing.  In  that  caset  a  warrant  was  issued,  and 
two  defendants  were  tak«Q,  one  of  whom  appeared  personr 
ally.  Although  there  seems  to  be  no  egress  adjudicatioip 
upoji  this  question  under  this  statute,  yet  there  is  an  adjudi- 
cation  under  one  somewhat  anaU>goua.  The  4th  section 
of  the  act  fox  suppreasij^  immorality,  (9  R.  h.  184,)|^ve8 
power  to  a  justice  of  the  peaoe  to  con'vict  offenders  c^ainst 
that  act.  It  doe9  not  provide  expressly^  but  impliedly,  tht^ 
the  d^enda^t  shaUbe  present  before  the  justice  previously 
to  a  conviction  beii^  had.  In  the  case  of  Bigelow  v. 
SteaifUSi  (19  John.  39,)  it  waa  held  that  a  conviction  with- 
Qut  causing  the  offender  to  be  brought  before  the  mag;is- 
trate  was  void»  because  the  justice  bad  not  jurisdictiou  of 
the  person  of  the  party  convicted.  That  an  inferior  magia- 
tra;te  must  have  jurisdiction  not  only  of  the  subject  matter, 
but  of  the  person,  is  there  asserted  and  enforced,  and  the 
doctrine  applied  to  proceedings  under  that  statute :  and 
Chief  Justice  Spencer,  who  delivered  the  (q>inioa  of  the 
court,  in  conclusion,  remarks,  that  undej  the  25  dollar  act 
in  a  proceeding  instituted  by  warrant,  bad  the.  same  facta 
occurred,  the  proceedings  would  hare  been  erroneous* 
They  would  indeed  have  been  not .  only  enoneous  but 
altogether  irregular  and  void ;  the  officer  having  no  juria* 
diction,  the  proceeding  is  ooram  non  judice.  Such  also 
^is  the  opmion  expressed  by  Mr.  Cowen  in  his  Treatise 
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(^  Vn.)    *<  UpM  4  WttMittt,  Ae  defendiM  is  iidlMtty  ^^  ^OBi, 
arreeled  attd  teougbt  before  the  j^iiliee."    "The  judgmeHt  -  ^I\  .    ' 
Was  clearly  Void  so  far  es  il  depended  en  jtorifldiolioii  te  be         t. 
derited  from  tlte  WaiMat  Md  lnelimi%  .  LvtiMr. 

*2«  As  to  the  second  subdivision  of  llie  fitsi  foin^j  I  am  [*64^ 

desfljr  of  opinion^that  the  l^th  section  df  the  §0  ddll&ur  act 
of  1824,  (6  Laws,  286,  c,)  requiring  an  affidavit  of  the  defeU*-     ^ 
dtfnl  Upon  oonfeiMuon)  relates  solely  16  confessions  without 
process.    But  as  the  juiliee  in  Ihk  eiise  ptrofeseed  to  pf^ 
eeed  upon  the  warrant,  that  clause  is  not  operative. 

The  13th  section  of  the  act  of  1824,  is  similar  to  the  7th 
section  of  the  act  of  1818,  which  has  teceited  a  construe- 
^lion  by  this  court  in  the  case  of  Griffin  v.  Mitchel,  (2  Cow- 
en,  548.)  That  case  differs  from  the  present  in  this  impor- 
tant particular,  that  thelfe  ^e  justice  had  jurisdiction. 
When  Uiere  is  jurisdictioQ,  but  the  magistrate  proceeds 
erroneously,  the  rem^y  is  by  certiorari  or  writ  of  error ; 
but  when  there  is  no  jurisdiction,  all  is  absolutely  void,  and 
all  are  trespassers.  [1]'  Being  ^  Opinion  that  the  judg 
ments  were  unauthorized,  and  not  within  the  jurisdiction 
of  the  justice,  the  executions  were  no  protection  to  the  offi 
eer»  «»d  b^g  void,  a  sale  under  tiiem  did  not  alter  the 
ownenhip  of  thii  property.  Taken  as  judgments  by  con-^ 
Session,  independent  of  the  wartaht,  they  ere  equally  roid 
as  to  the  exeeution  in  the  hands  of  the  ndw  defendant, 
which  was  at  tj^e  suit  of  anothei^  creditor  of  Witliston. 
The  13th  section  of  the  aet  df  18&4,  e!it>tisssly  declares  thii 

[&]  this  ^swow  rate  )imb  h^m  nuterialli^  qwUMad;  tad  it  bu  been 
^kciM,  Hm*  «  adnMMial  «Sbct  i«  pntoMMl  in  tiM  coDMrtieA  «f  »  ptvm^ 
^iiedbytlMooiirtof /W^MTorj^^to^JiirisdUetbii,  iKfaough  iii«  court  1»i 
not  w  /met  JQiiidktioii  of  l)w  ^mh,  |f  «|ft  ih^  ito$  of  tlie  prooen  it  ^»peHi 
HMt  tas  sosit  IMM  Jadsiidlida  «f  tba  mifm  mamt^  mA  fMrthing  apipMM 
tbfertlii,  to  t,pptbk6  tke  c6k^  tfUbt  th^  peiwa  it  iH<lli<7tif  th«  jtirisdiction  of  fta 
conrt    &$,r9M<A  v*  l^rvaglbktoi^  S  Wea.  1*76.    S«e  slso  ICcdtuniy  «.  Henick, 

•tf^iMOi   sw«a.se7i 

^illEubettilb¥«nft«ld  tlitf  A  mbMKf  iil  ^dW  inptotfeeted  if  thb  tiroodM 
I*  n§aUg  wd  Ifl^  oil  its  &<iq,  «l^ioi|gk  be  bas  )ai««rlied|S»  of  fWta  rendering 
is  Tvfti  §at  wsat  oi  jwriidictioii.  Noble  P.  Hoiml^  5  HUl,  194.  Webber  r. 
Gi^,  34  Wen.  48&  WatKMi  •.  W*taoD,  9  Conn.  140.  Tbie  rule^  one  of 
ptwmaiMt  only.  The  Matt  cannot  boifd  tip  a  titlte  tmidte  i^  m  M  to  mafn^ 
tMb&aetkMie  upon  it  against  tbirdpeoontf.  K<*fioa<r.fi8ildea'^iidti  1  fillt,  118. 


Law. 
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NEW  YORK,  88  to  a  purchaser  not  bonajide  ;  and  we  hare  seen  that  the 
— ^ ^  plaintiiT  had  full  notice,  and  therefore  did  not  purchase 

Merrilla         ,  ^  •»         nn       y  in.  . 

Y.  bona  fide.    The  horses  and  4sulkey  m  question  were>  m 

either  view,  therefore,  the  property  of /Williston  when  the 
defendant  levied  on  them.  . 

The  plaintiff  having  acquired  no  title  to  the  property 
cannot  maintain  this  action. 

According  to  a  stipulation  in  the  case,  judgment  of  non 
suit  is  to  be  entered,  with  double  costs  to  the  defendant.[l] 

Rule  accordingly. 

[1]  See  EMton  «.  Chandler,  11  Wen.  01. 


[*65]  •Merrills  against  Law. 

An  agreement      Error  fropi  the  Washington  common  pleas,  founded  on 

to    pay    mere  ^  bill  of  exceptions. 

than  legal  m-  ^ 

tereet  for  mo-  r        ,        t   .     w^  . 

ney  loaned,  on      S.  StcvenSf  tot  the  plamtiff  m  error. 

note,        '  such 

^^^  ^^      C.  L.  Allen,  contra. 

the  time  of  the 

loan,  iB  uBurionB,  and  renders  the  note  Toid,  though  the  note  on  iti  face  be  for  the  men  MiieiiDt 

lent,  with  legal  interest  only. 

But  if  the  agreement  to  pay  more  than  legal  interest  be  sabeequent  to  flie  thiie  of  iStuB 
loan,  though  such  agreement  be  usurious,  yet  it  vill  not  aroid  the  note.  [1] 

Where  a  oourt,  in  charging  the  jury,  recapitulates  the  testimony  ox  a  witness,  and  the 
counsel  lor  one  of  the  parties  inaLsts  that  the  oourt  misunderstood  the  testimony  of  the  wit* 
ness  in  a  material  part,  and  proposes  to  call  him,  in  ord«r  to  explain,  it  is  discretionary  yriih 
the  court  whether  he  shall  be  called  for  that  purpose.  But  if  the  court  err  in  the  exercise  ot 
that  discretion,  a  writ  of  error  will  be  sustained  for  that  cause. 

A  witness  was  called  to  prove  usury  in  a  note,  and  it  was  material  whether  his  testimony 
related  expressly  to  the  time  of  giving  the  note,  or  left  it  open  for  the  jury  to  infer  that  it 
might  hare  related  to  a  time  subsequent.  The  oourt  in  their  charge  stated  It  in  the  latter 
sense.  Counsel  insisted  the  eridenoe  was  misunderstood,  and  proposed  to  re-examine  the 
witness  upon  the  point.    Thin  the  oourt  refused  to  do ;  AsiU^  enror. 

It  is  not  uncommon  for  witnesses  to  be  re-examined  by  the  jury,  if  any  disagreement 
arises  after  they  have  retired  to  consider  of  their  vesdict. 

Where  in  an  action  on  •  note,  the  defence  was  usury,  founded  on  an  agf eement  for  mofs 
than  7  per  cent,  made  at  the  time  of  the  loan,  and  witnesses  were  examined,  who  proved 
an  agreement  for  more  than  7  per  cent,  without  showing,  in  express  terms,  -diat  it  was  at 
the  time,  and  not  showing  that  it  was  subsequent,  and  no  subsequent  agreement  appearing^ 
or  being  illufjed  to  in  the  course  of  the  trial :  hM^  that  the  oourt  should  have  charged  tb« 
juiy  that  the  inference  of  law  was,  that  the  agreement  klluded  to  by  the  witnesses  was  at 
the  time  of  the  contract  of  loan ;  and  the  court  not  UKring  so  charged,  error  lay.  * 

Bad  terms,  or  want  of  good  understsnding,  between  a  witness  and  the  paity  against  wlinBi 
he  is  called  to  testify,,  or  the  endorser  of  tiiat  party,  is  matter  of  credit,  to  go  to  the  jiuy. 

[1]  Hammond  v.  Hopping,  13  Wen.  505.  Rice  v.  Welling,  5  id,  595.  Cram  v.  HaV> 
Ue^  7  Page^  413.    Crippin  v.  Hennanoe,  0  iti  Sll. 


OF  THE  STATE  OF  NEW  TO&E.  65 

Cuna^  per  Sayaob,  Ch.  J.    Law  sued  Merrilfcin  the  NEW  YORK, 

MftT  1828. 

common  pleas  on  a  note  dated  June  29,  1822,  payable  to  —   V^  ' 

SaDy  M.  Jones  or  bearer,  and  by  her  endorsed  to  the  plain-  t. 

tiff  below.    The  defence  was  usury.    The  first  witness,  *^* 

Wilson,  testified  as  stated  in  the  bill  of  exceptions,  that  in 

the  sununer  of  1822,  before  Miss  Jones,  the  payee,  was 

married,  he  heard  her  say  she  had  lent  money  to  Merrills, 

for  which  she  received  about  double  interest;   the  witness 

understood  12  per  cent.     She  showed  this  note,  and  said 

she  was  to  haTe  Aearly  double  interest.    AlfredWhite  tes-  ^ 

tified,  that  before  the  loan  was  made.  Miss  Jones  told  him 

that  Merrills  was  to  give  12  per*  cent.    This  witness  was 

not  on  good  terms  with  ^Miss  Jones.    John  F.  Merrills  saw  [*66* 

the  defendant  below  pay  Miss  Jones  f  10  extra  interest  in 

December,  1822. 

On  the  part  of  the  plaintiff  below,  it  was  proved  by  Dar- 
row  that  the  defendant  below  i^d  the  note  was  given  for 
the  amount  received,  and  no  more. 

The  judge  charged  the  jury,  that  if,  at  the  making  of  ^ 
the  loan,  it  was  agreed  between  Miss  Jones  and  the 
defendant  below,  that  he  should  pay  more  than  7  per  cent, 
the  defendtot*  below  would  be  entitled  to  their  verdict ; 
but  if  they  believed  from  the  testimony,  that*the  note  was 
given  for  the  amount  of  money  advanced,  and  the  agree- 
xtaent  to  pay  extra  interest  was  made  subsequently,  if^ith  a 
view  to  obtain  further  indulgence,  such  agreement  would 
not  affect  the  note,  and  the  plaintiff  should  recover. 

In  charging  the  jury,  the  judge  recapitulated  the  testi- 
mony. The  counsel  for  the  defendant  below  insisted  that 
the  court  had  misunderstood  the  testimony  of  Wilson  ;  and 
that  he  testified  that  Miss  Jones  stated  to  him  that,  when 
the  money  was  loaned  and  the  note  given,  it  was  agreed 
between  her  and  Merrills  that  he  should  pay  12  per  cent, 
interest ;  and  insisted  on'  the  court's  calling  Wilson  to  as- 
certain whether  he  had  so  testified  or  not.  The  court 
decided  that  it  was  a  matter  of  discretion  whether  to  per- 
mit a  witness  to  be  interrogated  after  the  cause  was  sub- 
mitted to  the  jury,  and  refused  to  re-examine  Wilson. 
The  d^firadant^s  counsel  Excepted,  and  the  jury  found  for 
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^Sr  18^  ***^  pfeuftiff  belo^.    A  c$se  wa^  m^de,  wud  en  Ui»  «igii 
^\j^.'    meot  «f  Ihe.  mitioja  fw.  9  new  tmi^  an  i^ftdavit  oi  WAm 

^'''       oQunie)  had  etati^d  hi»  tettimoiqr  at  tk^  li«ih^  of  the  ^i|e. 

Aq  ol^ectioa  haa  been  ta]k«Q  t^  »  olerloel  enror  in  tht 
lecofd,  but  I  am  of  OfiiHoii  the  wnT%  furred  kjt  the  «i«nte^ 

Uaary  ijBi  coaunoiiilj  an  nncoAaeiomble  d^feB^e,  but  it  ii 
flk  legal  eiie ;  a«d  if  fKP^fpif  eoiorts  mutt  aQstain  it*  Uouqr 
waB>  in  tkj$  e«i##»  cW^  pi?OY<Bd  by  the  tj^stwHrny  oi  Alfred 
Wbil0 ;  but  it  is  mippoaed  that  Uhs  wa&  answered  hj  the 
leflli«iMij  of  Parrow.  There  is  no  cQ^tn^dktiaa  between 
tbem.  Uanry  eioMists  m  tbe  tormpt  agreemeot  d  tbe 
pavtiee,  by  wbUh  oiere  thi^  lawful  ii^eieK  iff  to  be  paid. 
~*67]  White  ^swears  to  the  agreement,  and  that  the  note  waa 

given  ff>t  tbo  ajmount  ioanedt  :  Darrow  doea  not  diaprere 
the  agreenaieait.    He  oonoboratea  White  aa  far  as  he  goea. 
The  defendant  confessed  that  the  nofte  wa»  giyen  for  no 
moxe  money  than,  ho  received^     So  paja  While.    The 
defeadwit  bokiw  aaid  to  I^oiroiw  tbait  he  could  prove  he  had 
paid  vaort  thaw  7  por  oont.    That  fact  does  not  of  itself 
{Nroxe  uBUivy  :  bot  It  eovtainly  doea  not  disproY^  it.    Thexa 
is  nothing  to  discredit  Wh^e  but  the  fact  of  bad  ternm 
faetweeft  km  aud  Misa  J^nisa;  «nd  thot  should  have  been 
weighed  kjr  the  yiij  m  ascertaining  what  credit  was  due 
to hififi.    Wilson's  testinH>ny,^  aa  stacked  at  first,  strongly  cor- 
roborates White.    It  ia  this :  that  in  the  summer,  when 
Ae  nota  w^  giiroui  Miss  Jones  showed  him  the  note,  said 
she  had  made  a  good  baigaii^  S4id  was  to  haye  nearly  dou* 
ble  interest.    The  oourt  told  the  jury  ths^t  if  this  testimo* 
ny  had  relation  to  a  subsequent  eontract  to  procure  for* 
bearance,  it  was  uot  usuripua..    Thia  waa  cei1«inly  correct. 
The  nete^  it  is  true  wa«  payable  in  ten  days„  and  therefore 
due  iu  July,  and  possibly  before  this  conversation.    But 
when  Wihon's  teatiiaoBy  is  considered  as  presented  to  the 
eourt  on  the  lyplioatim  fot  a  new  trial,  it  rebuts  aay  aucli 
predUiaptioQ).    He  s^wore  then  that  Mias  Jones  told  Ikixn 
that  snich  waa  the  coutraet  when  she  lent  the  money.      Ij. 
tMa  is  to  be  considered  hia  testimony  before  the  Jury,  it 
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wttacleareas^ofoittrj;  if»a»8tiit€idmtbebill<xf  esDe]h  I'^  Js^ 
tions,  the  fmr  presttrnption  is,  thai  Miiis  J(NMmi  spoke  ei  tlia      j^^^  * " 
contact  of  the  loan,  uid  not  of  sobiequatit  forbaaranoe.         t. 
Not  one  word  hsji  boon  «aid  of  aoch  fortMaraace,  lir  of  anf  ^' 

agreemeat  bat  the  loan  Hsalf  « 

The  next  qiiefttioti  ia  ai  to  tbd  eortectaoM  of  the  eoort  ia 
xefttsiag  to  re-examine  the  mtbess,  Wiliotu  it  is  e^rtepilf 
true,  that  there  is,  eaid  must  bi,  a  diseretion  ia  the  court  at 
to  the  exaotunatioa  (^  wita^Mes  after  both  partiica  have 
sommed  up  to  the  jarjr.  It  i«  not  uaooittibon  for  witneMes 
to  be  re-ezamlaed  at  the  reqaeirt  of  the  jury,  when  any  di«« 
agreement  ariaei,  after  tbey  have  retired  to  eoneider  of  their 
yordict :  and  when  eouniel  allege  that  the  court  has  stated 
the  teetimony  incorrectly  to  the  jury,  I  ehoold  thinh  it 
highly  'discreet  in  the  court  to  ask  the  witnese  then  in  conrt  (*68 

whether  they  misunderstood  it; 

But  it  is  said  this  oourt  oaanet  control  the  diicretion  of 
the  court  below.  Whether  that  proposition  be  true  of  not^ 
depends  I  apprehend,  on  circumstenoes.  If  it  be  that  £s* 
cretion  which  is  to  be  exercised  according  to  law,  then  Ihia 
court  has  poWer  to  interfere,  and  correct  any  error  fallen 
into  by  the  tribunal  which  acts  at  discretion.  (Jac.  L.  D. 
tit.  Discretion.)  The  discretion  which  a  judge  at  the  cir- 
cuit, or  a  court  of  common  pleas  poeseaAeS)  aa  to  receiring 
testimony  after  the  parties  have  closed  the  evidence,  has 
always  been  treated  by  this  court  as  within  their  control. 
In  the  case  of  Alexander  v,  Byron,  (2  John.  Cas.  318,)  an 
application  was  made  for  a  new  trial,  because  the  judge  had 
refused  to  -receive  a  witness  for  the  defendant,  after  the 
counsel  had  commenced  summing  xxp.  This  court  said  it 
was  not  matter  of  strict  right  with  the  party,  but  of  discre- 
tion in  the  judge,  according  to  circumstances.  They  then 
go  into  an  examination  of  the  circumstances,  and  conclude 
that  the  judge  exercised  a  due  discretion.  In  Mercer 
V.  Sayre,  (7  John.  306,)  after  the  defendant's  counsel  had 
amnmed  up,  and  while  the  plaintiff's  counsel  w^e  summmg 
up,  the  defendant's  counsel  discovered  some  written  evi 
dence  which  they  wished  to  submit  to  the  jury,  and  which 
the  judge  refused.    On  an  application  for  a  new  trial,  the 
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^^  ^^^  court  said  the  eridenee  offered  was  material ;  that  the  judg«: 

—  V^  '    had  a  di8creti<m  to  admit  the  evidence,  and  it  ought,  in 

T.  sonnd  diicretion,  to  have  been  received ;  and  a  new  trial 

^'*^'        was  granted  on  tfaiA  ground.    In  Jackeon  v.  Tallmage,  (4 

Cowen,  450,)  a  new  trial  was  refused,  this  court  remarking, 

that  we  could  not  saj  that  the  discretion  of  the  judge  was 

not  properly  exercised.    All  these  were  cases  of  admitting 

new  witnesses,  or  offers    to  intcoduoe  new  testimony. 

Here  it  was  proposed  to  ask  a  witness  in  court  what  he  had 

already  sworn.    In  my  judgment,  the  exercise  of  a  sound 

legal  discretion  required  a  re-examination  of  the  witness.  [  1  ] 

But,  independent  of  thUground,  (which  I  think  sufficient,) 

I  am  of  opinion  thai  t^  court  should  have  charged  the  jury 

that  the  inference  of  law  was,  that  the  bargain  spoken  of  by 

[*69]  *Hiss  Jones  to  Wilson  was  the  contract  of  loan.    Noother 

had  been  alluded  to.    I  know  this  is  a  defence  not  favored^ 

and  the  leaning  of  courts  and  juries  is  against  it ;  but,  so 

long  as  it.  is  l^gal,  we  must  take  care  and  not  lean  too  hx.  [2] 

The  judgment  must.be  xeversed»  and  a  venire  de  novc 

-    issued. 

Rule  accordingly. 

[1]  Thin  decisiaii  was  reyened  in  the  Court  of  Erofb.    See  S.  C.  6  Wen 
968.    People  v.  Sector,  19  id,  569.    Meakim  «.  Andenon,  11  Bub.  SIS 
[S]  But  lee  8.  C.  6  Wen.  SS8. 


or  THS  STATS  OF  IXEW  TOEK.  gQ 

^  NEW  TOEKr 

^  May,  18287 

Jackson,  ex  dein,  Garnfley,  against  Pike.  y. 

Pik«. 

Ejectment,  for  two  small  adjoining  pieces  of  ground ;  Jj!^i^gJ^^J[ 
one  covered  by  a  stable,  and  the  other  by  hay-scales ;  the  to  the  ground 
former  being  part  of  the  two  acre  lot  alleged  to  have  beeft  new* .  ^ilfter- 
conveyed  by  the  lessor  of  the  plaintiff,  for  the  purpose  of  ^"^.^^2^®'" 
having  the  Chenango  court-house  built  upon  it,  and  on  part  does  not 
of  which  the  court-house  was  built.  pSi^on^  in 

The  cause  was  tried  at  the  Chenango  circuit,  January  ^^«  .P«^  »• 
Slst,  1827,  before  Nelson,  C.  Judge.  /o  su^wt^bim 

At  the  trial,  the  evidence  to  show  that  the  defendant  was  *?  "f  ■*'^^**  ^* 
in  possession  of  the  hay-scales,  was,  that  he  had  removed  A  pecuniary 
them  from  the  place  where  the  stable  now  stands,  on  to  the  llS^'^.lceaiaiyto 
land  of  the  lessor  of  the  plaintiff;  and  had  not  afterwards  "JPP^'*  *  ^^ 
interfered  with  them.  Bale ;  but  thu 

The  defendant  was  gaoler,  and  possessed  the'  stable,  and  j^"^*  ^^,^^ 
occupied  it.  »ion«. 

As  to  the  two  acres ;  the  lessor  of  the  plaintiff,  by  deed  ^kfled^by  a 
of  June  3d,  1807,  between  himself  and  wife,  of  the  first  ^  ^^  *  !?* 

'  \  ■  '  for     a    oonrt- 

part,  and  the  supervisors  of  Chenango  county,  of  the  second  houae,  ezpros- 

part,  expressed,  "  as  well  for  and  in  consideration  of  accOm-  ^eii  ^   oon! 

modating  *the  said  parties  of  the  second  part,  with  a  pro-  [*701 

per  and  convenient  site  for  erecting  a  court-house  and  gaol  locommwut^ 

for  said  county,  as  for  increasing  the  value  of  property  i°s  ^^«  P^- 

owned  )>y  the  said  pcurties  of  the  first  part,  adjacent  to  the  for   a    oourt- 

hereby  granted  premises,'*  conveyed  them  to  the  supervi-  ^^^,"^^5^ 

sors ;  habendum  to  them,  **  their  successors  in  office  and  ing  the  value 

assigns,  for  their  own  proper  use,  benefit  and  behoof  for-  LyoUilogiaiid! 

ever  ;**  with  covenants  of  seisin,  quiet  enjoyment,  further  ^^S*^/^'** 

assurance  and  warranty.  gain  and  laie, 

It  appeared  that  this  deed  was  executed  at  the  time  whcp  mtJTfef  ^to 

the  site  for  the  court-house  was  established.    Two  other  JJj«       *>>« 

places  were  talked  of  by  the  commissioners  for  fixing^he     Wliether    a 

deedin&efi» 
.   the  pwpoM  of 
ft  court-house  and  gaol,  inclndee  an  Implied  condition  that  it  ahoold  be  naed  ht  no  other  pnv 
yooot    Qaere. 

Bnt'lf  it  doet,  the  erection  of  a  stable  on  the  premisea  ia  not  a  violation  of  the  oonditum. 
The  grant  indudea  tile  right  of  erecting  «  dweUing-houac  lor  the  gaoler,  with  proper  ovi* 
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^^y,  1^'  ^'*® '  ^^^  *®  ^®*®^^  ^^  *^  plaintiff  offered  Aem,  that  if 
ja^jjkgon       ^'^^y  would  establish  the  site  where  the  court-house  now' 
y.  stands,  he  would  convey  the  land  to  the  county; 

The  defendant  offered  evidence  that  the  land  of  the  lessor 
of  the  plaintiff  was  increased  in  value  for  that  cause.  This 
was  objected  to,  but  the  evidence  was  received. 

The  judge  ruled  that  the  defenclant  was  not  in  possession 
of  the  hay-8cales;  and  therefore  the  plaintiff  couM  not 
recover  the  ground  covered  by  them. 

.Xhe  plaintiff  objected  that  the  consideration  of  the  deed 
was  not  sufficient  to  give  it  effect.    The  judge  decided  that 
*  the  deed  was  vaUd. 

The  plaintiff  then  contended  that  there  was  an  implied 
condition  in  the  deed,  that  if  the  premises  should  be  con- 
verted to  any  purpose  other  than  a  court-house  and  gaol, 
the  deed  should  be  void.  The  judge  decided  otherwise ; 
and  the  plathtiff  was  nonsuited. 

^     /.  A.  Collier,  now  moved  to  {lei  ^de  the  nonsttit,  and 
.  for  B  now  trial. 

,     L.  Clark  4*  'S^-  Sherwo^  ooutnu 

Curia,  per  Savage^  Ch.  J.  There  was  no  evidence  to 
show  the  defendant  in  possession  of  the  hay^calet.  In  the 
fall  of  1825,  they  stood  where  the  stable  now  stdndn.  The 
defendant  then  removed  them  into  an  enclosed  field  of  the 
lessor  of  the  plaintiff ;  and  has  not  since  occupied  them. 
It  was  correctly  held  that  the  defendant  was  not  in  posses- 
sion. 
[•71]  •As  to  the  stable,  it  stands  on  a  Ibt  of  two  acrei,  conveyed 

By  the  lessor  of  the  plaintiff  to  the  supervisofs  of  Chenango 
county ;  and  whether  the  plaintiff  i's  errtitled  to  recover  de- 
pends upon  the  validity  of  the  conveyance.  The  deed  is, 
^'  that  the  said  parties  of  the  first  part,  as  well  for  and  in 
consideration  of  accommodating  the  said  parties  of  ibeBecond 
part  with  a  proper  and  <;onvenient  site  for  erecting  a  coutfc- 
house  and  jail  for  said  county,  as  for  incriaailig  the  value 
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iy  owiied  by  the  teW  parties  of  the  fint  part,  I^  TOtt. 
to  the  hereby  grantdt   py^mfaaa,  haire  ghran,  — jZZZT " 
g^ranted, '  A:o.  habendum  to  the  parties  of  the  eeoond  part,  t. 

and  their  suecenef  s  in  office,  and  assigns,  for  their  own        ^^^ 
proper  use,  benefit  aad  behoof  forever.    Then  faUow  full 
cotenants. 

This  deed  was  given  in  considers^n  that  a  eourt^houso 
should  be  built  upon  the  land ;  which  was  doM,  and  tbm 
lessor's  land^  were,  in  consequtii^e,  isMnediately  and 
materially,  enLteced  in  valiie  1^  flxfaig  the  site,  which  was 
done  upon  the  ezeelition  of  the  deed.  The  defendant  is 
gaoler ;  and  said  he  Was  authmrised-  by  the  eupervisovs  to 
build  the  stable. 

The  plaintiflP*a  counsel  contended  the  deed  waa  voiA^fet 
want  of  a  consideration.  The  judge  decided  jt  waa  valid* 
The  plaintiff's  counsel  then  contended  that  if  the  deed  waa 
vaKd,  there  waa  an  implied  condition,  that  U  the  premises 
should  be  used  fer  any  other  1^uftM>s^  ihm  the  erection  of  a 
court-house  and  gao),  the  deed  should  be  void ;  and  that  the 
erection  of  tfie  Mable  was  ar  hreadi  of  tiio  condition.  tU^ 
judge  decided  otherwise,  and  nonsuited  the  phantiflT. 

The  principal  question  is,  whetheirfhere  was  a  considera- 
tion to  support  the  deed  from  the  lesaor  to  the  aiipttr?isora» 
That^a  consideration  is  necessary,  Was  not  ^eetioned,  and 
has  been  so  often  decided,  that  the  principle  is  AuniKaf  » 
(9  John.  492.  16  John.  49.)  It  has  been  also  decided  fre«* 
quently,  that  to  support  a  deed  ae  a  batgam  and  srie^  a 
pecuniary  consideFation  is  necessary. 

In  the  case  of  Jftckson  v.  Alexaadert  (3  John,  492,)  the 
words /or  value  received  were  hdd  sufficient  evidenee  o£  a  , 
coDsideflration  appearing  upon  the  face  ef  the  dedd,  to  con- 
clude the  grantor,  and  give  efficacy  to  the  deed  as  a  baigam 
and  sale*  Ch.  J.  Kent  there  says,  that  the  consideration  is 
^iBieiely  nomHial>  oven  a  pepper  com  Imog  sufficient,  and  no  [•72] 

efeqniry  is  OTsr  made  whether  the  consideralioii  Was  acHnatty  ft 

paid.     Vahte  received  was  equivalent  to  sajring  money  or  a 
chattel  was  teceived.    It  is  an  admission  of  a  quid  pro  juo. 

in  the  case  of  Jackson  i;^  Florencst  (16  John.  48,)  the 
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NEW  rOKEi  deed  was  adjudged  void  for  the  want  of  a  pecuniary  con 
- — -  flideration.    The  consideration  there  stated  was  the  support 


y.  of  the  grantor,  which  the  court  held  not  sufficient,  because 

^^^  the  grantor  was  under  no  obligation  to  afford  such  support; 
and  it  seems  conceded,  that  an  obligation  to  that  effect 
would  have  been  a  good  consideration.  The  case  of  Jack- 
son V.  Delancj,  (4  Cowen,  4d0,)  was  decided  upon  the 
same  principle. 

It  is  not,  then,  the  payment  of  money  alone  which  consti 
ttttes  a  pecimiary  consideration ;  but,  in  the  language  of 
Ch.  Justice  Kent,  a  quid  pro  quo.  The  establishing  of  the 
nte  of  a  court-house  was,  in  this  case,  the  quid  pro  quo,  the 
•  consideration.  [1  ]  That  was  done  simultaneously  with  the 
execution  of  the  deed,  and  the  grantor's  property  adjacent 
was  immediately  enhanced  in  value  in  consequence  of  the 
location  of  the  public  buildings. 

There  was  then  a  sufficient  consideration ;  and  that  parol 
proof  is  admissible  to  prove  the  consideration  in  a  deed,  is 
decided  in  Jackson  v.  Fish,  (10  John.  456.)  [2]    Here  the 
^Plarol  proof  was  in  corroboration  of  the  consideration  men 
tioned  in  the  deed. 

But  it  is  further  contended  that  there  was  an  implied 
condition  in  this  deed,  that  the.premises  should  be  used  for 
no  other  purpose  but  for  the  erection  of  a  court-house  and 
gaol.  If  that  be  admitted,  does  it  follow  that  the  building  a 
stable  upon  the  lot  for  the  accommodation  of  the  gaoleri 
works  a  forfeiture  of  the  grant  ?  I  think  not.  The  grant 
must  have  a  reasonable  construction.    Two  acres  were  not 

[1]  United  States  Bank  v.  Honsman,  6  Page  526. 

[9]  Wktm  V,  Bettis  4  Denio^  SM)1. 

FdcuMrly  tiie  oonudentioii  mentionfid  in  a  aealed  InftatunMnt  was  ai  erl* 
dUnoe^  oondttMYo,  between  the  oiagiQal  parties  and  their  priyies :  but  now  in 
New  Xork,  it  is  only  presumptiye  eyidenoe  which  may  be  rebutted.  See 
Berised  Statutes,  4fh  ed.  653,  f  107.  Proyided  snoh  defence  be  pleaded, 
or  notice  giyen  tKereo(  at  the  time  of  pleading  the  general  issue  or  some 
vflisr  plea  denyiog  tba  oontvaot  vn  whieh  the  aetioa  is  brought,  id.  i  lOSb 
Case  9.  Bronghton,  II  Wen.  106.  BusseU  «.  Rodgers,  15  id.  851.  Fay's 
Adm'rs.  «.  Bichards,  21  id.  627.  Heroerin  v.  The  People,  25  id.  106. 
Tan  £pps  «.  Harrison,  5  Hill,  66.  But  it  cannot  be  contradicted  in  a  caM 
free  from  fraud,  to  ayoid  the  conyeyance.    2  D^nio,  336. 
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necessary  to  erect  a'liouse  upon,  less  than  a  hundred  feet  ^^  TO&K, 
square.    What  thea  becomes  of  *the  balance  of  the  two  "  ^  \ -- 

*        -      ___  -      _  -  •  -  Jackson 

acres  ?    They  are  no  doubt  appurtenant  to  the  court-house  t. 

and  gaol.  The  gaoler  must  haye  a  place  to  reside.  He  must  P^^- 
have  the  usual  conreniences  for  a  family,  and  the  necessary 
out-houses ;  and  I  should  think  he  might  have  the  use  of 
the  other  ground  for  a  garden,  or  any  other  purpose  not  in- 
consistent with  the  grant*  It  doe«  not  follow  that  those 
grounds  are  to  lie  waste. 

*But,  in  my  judgment,  an  occupation  of  the  premises  in  [*73j 

the  ordinary  mode  of  occupying  ^age  lots,  is  not  incon^ 
sistent  with  the  grant. 

Motidn  to  set  aside  nonsuit  denied. 


Jackson,  %t£  dem.  Gary  agamst  Pa&xbr. 

Ejbctment  for  land  in  Genesee,  tried  at  the  circuit  in  ^^^^^^  ^ 
thai  county,  July  6th,  1826,  before  Birdsall,  C.  Judge,  land  under  a 
when  the  case  was  as  follows :  p^vchMo,  hu 

.    a  leal  estate  in 
the  land,  with- 

On  the  4th  day  of  June,  1819,  one  Jeremiah  Parker,  in  the  ttatate, 
father  of  the  defendant,  contracted  with  the  Holland  Land  ^hJ^ub^SSd 
Company,  for  the  purchase  of  the  premises  in  question,  and  |>7  » judgment 
entered  into  a  written  agreement,  by  which  J.  Parker  agreed  jeoorf.^  And 
to  pay  them  $175,  the  amount  due.  them,  in  six  equal  an-  JJ^S^^^ji^i^ 
nual instalments,  as  the  consideration  money;  (part  having  tereit  and  poa- 
been  paid  under  a  previous  article;)  and  the  company  J^l^^t,  tho* 
agreed,  that  on  payment  of  the  money  in  the  manner  and  |^5  *^*^ 
at  the  timeff  specified,  they  would  convey  to  him,  or  such  lien  of  the 
person  as  he  should  appoint.  But  if  he  should  fail  to  make  ^^J^hisinl 
the  payments  as  stipulated,  the  covenant  to  convey  should  *^?*  ™»y  b« 

be  void.  .  execution. 

The  docketing 

•  of    the    judg- 

jnent  is  notice  to  the  purchaser,  as  in  other  oaaes.    A  sale  of.  land  hy  one  indebted  at  the 

time,  in  consideration  of  supporting  his  family,  is  fraudulent  and  void  as  to  creditors;  and 

U  a  ja7findthesatoTalidBatocrediton,a]ieirtiialwiUbe  graated. 


n  CASBS  IN  TBE  fiUfRBttfi  GOtmT 

NXW  TMX,      On  the  aOOi  Junet  1820^  Trambcai  Caiejr  and  Willkfll 

j^.   '■    Davis  reoovf  ned  jadgufcnt  in  the  G«M«ee  C.  P.  agaaaal 

T.  Jeremiah  Parker>&rtl95  86  (  en  which  a^.ya»  was  issuedi 

^**^'      and  delivered  ta  the  afaeriff  on  the  Mh  of  May,  18dl»  teven 

days  previottB  to  which,  to  wit^  ott  the  Mlh  of  April,  1691, 

ieremiah  Packer,  by  a  written  aMignment,  for  the  eonsid" 

eralion  espreeBed  to  be  tlOOO,  sold  and  transferred  all  hiif 

irig^t  and  tide  in  the  article  above  mentioned  to  bis  son 

Albert  Parker,  the  defendant. 

ok  the  21st  of  June,  1821,  the  dieriff  spld  the  ptemises 
on  the  execution  againit  Jeremiah  Parker,  and  the  lessor 
of  the  plaintiff  became  the  purchaser,  and  received  a  deed 
from  the  sheriff,  May  26th,  1825. 

At  time  of  docketing  the  judgment,  and  at  the  time  of 
the  sale  to  his  son,  Jeremiah  Parker  was  in  possession, 
r*^4]  clhiming  *title  under  the  above  contract,  which  was  the  last 

of  several  that  he  had  held  for  the  same  premises,  he  hav« 
ing  been  in.  possession  altogether  about  16  years.    When 
this  suit  was  oommenced,  the  defendant  was  in  possessioni 
•"•and  had  been  for  two  years. 

The  plaintiff  objeoled  to  reading  in  evidence  the  ass^* 
ment  to  the  son,  on  the  ground  that  it  w^s  exeonted  after 
docketing  the  judgment  in  favor  of  Carey  tAiA  Davis,  nnder 
which  the  plaintiff  made  title ;  but  the  judge  decided  that 
the  possessory  interest  of  J.  Parker  was  not  bound  by  the 
docketing  of  the  judgment,  but  by  the  delivery  of  the  exe** 
cution  to  the  sheriff.'  The  plaintiff*  excepted, 
.  An  objestion  wns  made  by  the  plaintiff's  eounsel,  that, 
by  the  assignment,  no  interest  passed  in  the  land,  bat  m 
the  cmaraat  only.  The  judge  decided  that  the  assignment 
and  poseeasion  onder  it,  transferred  all  J.  Paiker's  interest, 
as  well  in  the  lAnd  9i  the  artick.    The  plaintiff  excepted. 

The  defendant  then  pifored  that  though  nothing  was  paid 
'  hy  him  for  tiie  form,  yet  he  was  to  support  the  family  of 
his  father.  That  Jeremkh  Parker,  the  father,  was  very 
intemperate;  that  the  defendant  was  of  age,  and  had  left 
home^  but  returned  when  the  assignment  was  given,  and 
had  supported  the  family  ever  since.  Jeremiah  was  sent 
to  the  state  prison  soon  after  the  assignment,  and  had  just 
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bee»  patdwed.    That  eiOOO,  with  whiO;  was  du«  at  the  ^^  ^^^^ 
land  office,  were  the  full  wue  of  the  form*  •  j^^ — • 

The  foct  of  the  defendant's  support  of  the  family  was  v. 

proved  by  his  mother,  who  was  olyected  to  as  incompetmity  ^**^' 
and  the  testimony  was  also  objected  to  ap  proving  a  consi* 
deration  different  from  that  expressed  in  the  assignment. 
The  judge  adaulted  the  testimony,  on  the  ground  that  it 
was  only  showing  the  manner  of  payment  of  the  consid^rar 
tion  expressed. 

It  was  in  evidence  th^  Carey  and  Davis  had  a  laige 
demand  against  J.  Parker,  which  was  known  to  the  defend- 
ant; and  some  expressions  of  his  were  proved,  to  show 
an  intent  to  defeat  them  in  the  collection  of  theii  debt. 

The  plaintiff's  counsel  contended,  that  as  the  conveyance 
was  from  the  father  j^o  son,  and  confessedly  for  the  support 
of  *the  family,  the  assignment  was  fraudulent  in  law;  and  ^'^^^ 

void  as  against  creditors* 

The  judge  charged  the  jury,  that  the  judgment  was  noi 
a  lien  on  J.  Parker's^ interest  iu  the  land.  That  at  the  time 
of  the  assigni^ent  he  iiad  a  right  to  sell  it  bonti  ^e,  and 
apply  the  money  to  the  support  of  his  family  ;  and  t^  the  . 
defendant  might,  thetefoie,  agree  to  pay  insupportii^  the 
femily .  That  the  defendaot'^  knowledge  of  the  existence 
of  the  judgment  did  not,  of  itself,  render  the  ass^nment 
fraudulent ;  but  that  this,  together  with  the  xelaition  existing 
between  the  fether  and  son,  were  circumstances  of  susp^ 
cion,  and  required  them  to  scan  the  transaction  critically. 
That  if  they  found  the  object  of  the  assignment  was  thaS 
the  defendi^t  should  become  the  owner  of  the  property, 
and  support  the  father's  family  to  the  amount  of  the  con- 
sideration, aside  from  any  purpose  of  defeating  the  collect 
tion  of  Gary  and  Davis's  judgment,  and  other  ofeditors, 
then  it  was  valid,  and  the  plaintiff  msust  fiaiL  The  jury 
feund  for  the  defendant. 

Talcottf  (attorney  general,)  for  the  plaintiff  now  moved 
for  a  new  .trial.  He  said  that  when  the  judgment  of  Gary 
and  Davis  was  docketed,  Jeremiah  Parker  had  an  interest 
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NEW  yoEK,  in  the  premiaes,  subject  to  be  sold  oA  an  execution.    True, 
— j^^      8^  ni«r«  equitable  interest  cannbt  be  sold  on  execution ;  but 
T.  if  connected  with  the  possession  of  the  land,  the  legal 

Faricflr.  interest,  of  which  the  possession  is  evidence,  may  be  sold 
This  is  the  very  language  of  the  court  in  Jackson  v.  Scott, 
(18  John.  98,)  and  it  meets  this  case  exactly.  Howard  t). 
Easton  (7  John.  205,)  is  cited,  wluch  held  th^t  possession 
is  of  itself  an  interest  in  land,  within  the  statute  of  frauds. 
Such  being  the  rule  in  respect  to  Jeremiah  Parker's  rights, 
when  the  judgment  was  obtained,  his  son  and  tissi.^ee, 
who  comes  in  under  his  father,  can  no  more  raise  an  objec- 
tion against  its  application,  than  the  assignor  himself.  The 
assignee  takes  cum  (mere  in  all  cases.  The  interest  of  J. 
Parker  was  not  chattel  property  in  any  view.  It  would, 
on  his  death,  have  descended  to  his  heir.  (Com.  Dig. 
Chancery,  (2  C.  1.)  Edwards  v.  Countess  of  Warwick,  2 
P.  Wms.  171,  175,  6.)  And  the  only  way  to  apply  it  to 
I  ^TO)  the  payment  of  his  debts  would  •be  either  by  action  against 

the  heir,  or  by  a  surrogate's  sale  on  the  petition  of  the  per- 
sonal representative.  The  act  concerning  judgments  and 
executions  (1  R.  L.  500,  ^10  makes  all  judgments  of  a 
court  of  record  a  lien  on  the  debtor's  lands,  tenements  and 
real  estate.  If  it  be  objected  that  the  execution  is  by  the 
same  statute,  (1  R.  L.  502,  3,)  to  command  a  levy  on  lands 
or  tenements  of  which  the  debtor  is  seised,  we  answer,  the 
term  spised  is  broad  enough  to  comprehend  an  equitable  as 
well  as  a  legal  seisin;  and  such  was  its  object,  and  such 
has  been  its  construction.  (Waters  v.  Stewart,  1  Cain. 
Cas.  Err.  66.  Jackson  v.  Town,  4  Cowen,  631.)  Thus, 
if  the  sale  to  the  son  was  -^ot  fraudulent,  yet  the  interest 
was  bound.  * 

But  the  sale  was  fraudulent  in  law  as  against  all  antece- 
dent creditors ;  and  fraudulent  in  fact,  as  against  Cary  and 
Davis.  The  matter  should  not  have  been  put  to  the  jury 
as  a  naked  question  of  fact.  There  is  no  need  of  direct 
proof  and  actual  intent.  Under  the  circumstances  of  this 
case,  the  fraud  cannot  be  gainsaid.  It  is  a  prcesuTnptio  JU' 
ris  et  de  jure.    Nothing  was  paid.    It  was  a  voluntarv 


Jackaon 

V. 

Pwker. 
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conveyance.  (Bennett  v.  The  Bedford  Bank,  11  Ma«B.  NEW  TOM, 
ftep.  421.  Sexton  v.  Wheaton,  8  Wheat.  229,  Reade  v.  ""^^^^^^ 
Livingston,  3  John.  Ch.  Rep.  481.) 

But  if  the  question  was  properly  put  to  the  jury,  they 
erred  in  finding  against  the  fraud. 

The  judge  erred  in  admitting  evidence  to  show  that  the 
consideration  of  the  assignment  was  not  money  as  expressed 
in  it,  but  the  future  support  of  the  family. 

F.  M.  Haight  ^  H.  Bleecker^  contra.  Jeremiah  Parker, 
the  father,  never  had  any  interest  in  the  land  which  was 
the  subject  of  sale  under  an  execution  at  law,  except  the 
possession :  and  no  lien  on  that  interest  could  be  created 
except  by  actual  levy  under  an  execution  during  the  exis- 
tence of  the  possession.  It  was  held,  In  the  matter  of 
Merry  v%  Hallet,  (2  Cowen,  497,)  in  which  the  court  fol- 
lowed Yredenburgh  v.  Moxris,  (1  John.  Cas.  223,)  that  a 
judgment  is  not  a  lien  on  a  term  for  years,  a  chattel  real; 
and  will  it  be  pretended  that  a  possession  of  Jeremiah  Par- 
ker was  a  higher  interest'  Jackson  i;.  Town  (4  Cowen/ 
631,)  does  not  impugn  the  doctrine  •of  Merry  v.  Hallet.  [^TT] 

Seisin  of  some  sort,  which  can  be  said  of  freehold  only, 
must  be  shown  in  the  defendant,  at  the  time  of  the  judg- 
ment, in  order  to  make  that  a  lien.  With  this  accords  the 
form  of  the  execution.  An  equitable  seisin  can  not  exist  in 
any  one  who  does  not  own  the  whole  equitable  interest. 
Here  was  no  pretence  of  seisin,  by  right  or  wrong,  in  Jere- 
miah Parker,  but  a  mere  naked  possession  in  subordination 
to  the  right  owner.  (Taylor  «.  Horde,  1  Burr.  60.)  No 
person  conld  be  seised  here,  eicept  the  Holland  Company, 
who  had  merely  agreed  to  give  a  deed;  but  had  in  fact 
conveyed  nothing  in  the  land.  Here  was  no  such  technical 
trust  in  Jeremiah  Parker,  as  is  subjected  to  execution  with- 
in the  statute,  (sess.  10,  ch.  37,  M>  1  R.  L.  74;)  but  the 
most  that  can  be  pretended  is  a  mere  inchoate  equitable  in*' 
terest,  which  an  execution  cannot  pass,  of  which  a  court 
at  law  knows  nothing,  and  which  it  can  not  protect  or  en- 
force. (Bogart  V,  Perry  and  others,  1  John.  Ch.  Rep.  52. 
17  John.  Rep.  351,  S.  C.  on  appeal.)    This  case  is  full 
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UEW  TORE,  x^n  the  poioit;  imd  -was  decided  by  our  court  «f  derma' 
— j-T — ~  res9ort.    Tree,  possession  is  prima  /«w  evidence  «f  a  le- 
Y.  gal  title ;  yet  when  the  extent,  the  mature,  the  character  01 

Padeer.  ^^  possession  is  ascertained,  it  can.  be  evidence  of  nc 
greater  right  than  in  fact  exists.  If  Jeremiah  Parker  was 
not  seised,  it  follows  that  he  had  no  other  than  a  chattel  in- 
terest, which  could  not  be  bound  by  the  judgment,  but  only 
by  execution.  In  Jackson  v.  Town,  a  mere  aband4)nmeat 
of  the  possession  by  the  judgment  iebtor,  was  held  to  des- 
troy the  seisin  and  prevent  the  effect  of  the  judgment  as  a 
lien.  Can  it  be,  that  not  only  an  abandonment  of  possession, 
bat  actual  transfer  of  the  right,  shall  have  a  less  effect  here 
m  respect  lo  the  judgment  and  execution?  Certainly  not 
in  respect  to  the  judgment^  unless  there  was  a  seisin  by 
which  the  defendant  must  be  bound  as  an  assignee,  claiming 
(under  his  father  na  an  assignor.  ^Jackson  v.  Scott  (18 
John.  64,)  cited  on  the  other  side,  establiflfaes  nothing  in- 
compatible with  the  previous  case  of  fiogart  v.  Perry;  but 
that  case  is  referred  to  and  its  doctrines  expmssly  re- 
cognized in  Jackson  «.  Scott;  iind  the  two  cases,  whenpio- 
(*78]  perly  understood,  will  be  found  to  harmonize  ^perfectly.    In 

the  latter,  the  trainsler  was  voluntary  and  fraudulent  as  to 
creditors.  It  was  therefore  void,  and  the  possession  nevei 
chained.  Eveiy  thing  in  that  respect  remained  in  statu 
quo.  Though  actual  possession*  was  chained,  yet  the  ae- 
s^ee  held  for  the  assignor^  whose  seisin  continued. 
Howard  v.  Easton,  (7  John.  205,)  cited  against  us,  was  a  case 
upon  the  statute  of  frauds.  That  statute  applies  to  all  in- 
terests in  the  land,  or  real  estate,  whether  freehold  or  less, 
and  is  therefore  much  nopre  extensivo  than  the  statute 
declarmg  the  nature  of  the  interest  upon  which  a 
judgement  i^aU  operate  as  a  lien.  No  doubt  the  former 
Statute  applies  to  chattels  real;  the  latter  we  have  seen 
reaches  freehold  only 

'  We  ask  again,  how  is  Jeremiah  Parker's  interest  to  be 
made  the*  subject  of  seisin  ?  He  was  under  a  contract  not 
paid  ap.  He  was  a  mere  vendee,  under  an  -executory  con- 
tract, or  covenant  of  sale.  What  right  can  be  acquire^  in 
such  an  interest  at  sheriff's  sale!    Does  the  purchaser  be 


BdbAitatei  for  tlie  wnd«e  moAet  the  eootaract  ?    l^o.  NSW  toak, 

If  jy       IfiOfi 

If  any  thing  be  settled,  it  is,  that  a  mere  equitable  interett  \^    '  • 

caoDot  be  €ttit  aubjeet  ^  a  Hen  er  sale  by  a  jwlgment  jot  t. 

executloa.  ¥rfaat  caa  be  aoldt  The  paaMssiM  only.  ^'^''- 
TbaX  18  gette  «rhea  the  ^BeenlMa  comes,  and  there  never 
was  aHyeeieiii.  What  Oieia  w«s  thece  left  £»r  this  sale 
under  esecotian  to  ^ecate  a:fMcif  Is  there  a  third  ea- 
ts^ neitter  freehold  aor  <eh«l;tel)  a  sort  of  tiertium  faH 
which  was  >b«ond  by  this  judgment.  We  admit  than  we 
are  left  in  some  /confiMion  on  tkas  4|iM^tion  by  the  books, 
owing  to  such  an  estate  being  there  recognized ;  a  union 
ef  tkie  posaessiim  witii  an  ecfiMtsUe  estate.  WJnen  fairly 
considered,  liowever,  we  do  ost  oottie  within  them.  These 
is  no  e«ch  tk^g  here«  The-  ideft  nrast  be  iatelly  dwcaidied 
in  oonsidenng  thie  case.  The  poesessioai  beii^  gome,  when 
the  execatftoa  came,  all  that  reaiained  was  a  3nei#  naked 
chose  in  action.  Nothing  biat  the  Actual  .poaaesaieii  coold 
-ever  ham  been  sold ;  and  lihen  the  shenif  s.  veadae  might 
haire  heen  reaioved'  b^  Ihe  leal  ownem  tft  any  motneBt. 
fie  ne^er-ciocAd  evmi  cattl  iar  and  enforce  a  eoBreyance. 

Itiseaidytlie  inftefest  oiierenidk  Parker  was  deaoendaUe 
to  his  heirs.  The  afgumeat  woold  be  trae  m  a  court  of 
^equity ;  and  the  authorities  cited  in  support  of  the  poeitien,  [  *79  ] 

sustain  it  as  to  that  court  only.    They  furnish  no  iest  ki  a 
eourt  of  kew,  where,  it  -sihould  be  remembered,  we  stand. 

if  we  are  oorrecft  as  to  the  mafture  of  Jooemiah  Paikerb 
estate,  then  fraud  cannot  be  predicated  of  it.  Tlie  actnal 
change  of  possession,  from  whatever  motive,  turned,  his 
interest  into  a  •naieed  -choee  in  ac^tion,  and  4Mi4ihing  w§b  Jaft 
for  the  judgment  or^neoMioa  to  opecate  upon. 

But  if  we  ase  mistaken  in  this  viitw  of  the  questioa.  upon 
lihe  fraud,  then  we  saiy%hat 'Question  waadispoaed  of  by  the 
jvffj.  The  notion  of  Irnud  in  iew,  aditaneed  in  £eed  v. 
Livingston,  {%  Mm.  Ch.  Rep.  461,)  and  iterated  in  Jadk-r 
son  t9.  Seward,  "(B  Cow«Q,i67,)  i»  now  exploded  by  tibe 
decision  of  the  ooutt4>f  enpors  in  the  latter  case,  (a)  wfaohekl 
that  fraud  is  a  pi>oper  queation  for  the  ^%xy,  on  which  their 

(«)  eew«4  9.  JattMM,  e^C^wM,  4S7 
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K£W  TO&K,  finding  must  be  conclusive      (Hinde's  Lessee  v.  Long* 

'^jI^J^"  worth,  11  Wheat.  213,  S.  P.)     Though  no  money  was 

T.  actually  paid,  yet  the  son  was  liable  on  his  promise  to  sup- 

Pijpker.       p^j^  |.j^g  family;  and  an  action  would  have  lain  on  his 

promise,  though  the  deed  acknowledged  a  payment  in  full. 

(Shepherd  v.  Little,  14  John.  21 0.    Bowen  v.  Bell,  20  John. 

338.)    By  what  means  the  payment  should  be  made,  was 

a  matter  between  the  father  and  son.    But  if  there  was  a 

want  of  consideration,  this  was  only  a  badge  of  fraud,  aad 

the  finding  of  the  jury  must  conclude.    (11  Wheat*  213.) 

Talcot^  (Attomey-General,)  in  reply.  The  principle 
decided  here  in  Jackson  v.  Seward,  was  affirmed  by  the 
court  of  errors.  The  judgment  of  this  court  was  not 
reversed  upon  the  point  of  fraud  in  law.  That  principle 
was  bild  inapplicable  to  the  case.  An  adequate  considera- 
tion was  paid  or  secured,  and  the  jury  had  passed  upon  the 
question  of  fraud  in  fact,  which  the  constitution  of  that 
court  forbade  them  to  interfere  with  on  error.  This  court 
can  act  upon  the  evidence.  In  the  view  which  the  chan- 
cellor took  of  Jackson  v.  Seward,  when  it  came  before  the 
court  of  errors,  there  was  nc  evidence  of  fraud,  either  in 
law  or  fact.  The  special  verdict  was  defective,  and 
'*80]  nothing  was  before  the  court  upon  ^hich  they  could  act, 

though  it  was  otherwise  with  the  supreme  court  when  the 
case  was  before  them  on  a  motion  for  a  new  trial,  or  for 
judgment  on  the  case. 

Jackson  v.  Scott,  cited  at  the  commencement  of  the 
ai^uflient,  shows  abundantly,  that  a  judgment  is  a  lien  on 
an  interest  under  a  contract  to  purchase  when  coupled  with 
the  possession.  The  assignment  and  change  of  possession 
in  that  case  were  intermediate  the  judgment  and  the  exe- 
cution. That  does  not  vary  the  principle.  Some  estate  of 
the  predecessor  must  have  been  sold  and  passed  upon  the 
execution,  or  the  purchaser  could  not  have  recovered  pos- 
session. The  judgment  must  have  been  a  lien.  Jackson 
V.  Graham,  (3  Gaines,  188,)  is  that  the  purchaser  of  a 
defendant's  interest  at  sheriffs  sale  comes  into  the  defend- 
ant's place,  acquires  his  rights,  \nd  becomes  subject  to  his 
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liabOities ;  and  it  is  not  for  the  repl  owner  to  question  the  NEW  TORK, 
change  of  possession,  as  between  the  judgment  debtor  and  —   ' 
purchaser.     The  purchaser  cannot  set  up  any  defence  t. 

against  the  owner  beyond  what  the  debtor  could  have  done.  ^>i^v* 
If  there  be  an  equitable  estate  in  the  debtor,  that  may  be 
sold.  It  is  said  there  can  be  no  lien  by  judgment  except  on 
a  freehold  estate.  But  what  is  a  freehold  ?  It  may  be  a 
Ufe  estate,  or  any  uncertain  estate  in  lands  or  tenements. 
If  there  be  such  an  estate  as  would  descend  to  the  heir, 
ii  it  not  a  freehold  estate  ?  There  need  not  be,  as  supposed 
on  the  other  side,  a  seisin  of  the  whole  beneficial  interest, 
to  constitute  a  freehold.  A  seisin  for  life  only  makes  a 
freehold,  yet  there  is  a  lien  in.  such  case,  by  judgment 
against  the  tenant  for  life.  The  alleged  seisin  of  the 
Holland  Company  in  this  case,  has  certainly  no  exis- 
tence, any  more  than  the  seisin  of  the  state  in  Jackson  v. 
Scott. 

Oiirta,  per  Sataqe,  Ch.  J.  Two  interesting  questions 
arise  out  of  this  case,  which  I  shall  briefly  discuss  in  the 
order  in  which  they  present  themselves.   They  are, 

1.  Had  Jeremiah  Parker  an  interest  in  the  land  upon 
which  the  lien  of  the  judgment  could  attach? 

2.  Was  the,  assignment  fraudulent? 

1.  By  our  statute,  the  lands,  tenements  and  real  estate 
of  every  defendant  in  a  judgment  obtained  in  a  court  of  , 

record,  *are  liable  to  be  sold;  and  such  judgment  is  a  lien  f^^U 

upon  them.    (1  K.  L.  500.) 

Were  the  prenuses  in  question  the  real  estate  of  Jere- 
miah Parker  by  virtue  of  the  contract  ? 

The  term  estate  is  very  comprehensive,  and  signifies  the 
quantity  of  interest  which  a  person  has,  from  absolute 
ownership  down  to  naked  possession.  It  is  the  possession 
of  lands  which  renders  them  valuable,  and  the  quantity 
of  interest  is  determined  by  the  duration  and  extent  of 
the  right  of  possession.  Real  estate^  therefore,  includes 
eyer}'  possible  interest  in  lands,  except  a  mere  chattel 
interest. 

The  possession  of  lands  is  an  interest  which  may  be  sold 
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N£W  TOfiX,  on  an  ezecuticA  against  tbe  pofisesBor ;  |1}  (^  CakiM^  189 ;' 

— T^V: 16  Jobn^  192 ;)  and  m  aa  action  of  ejectmeiiA  againal  Bocb 

Y.  posseMDr^  be  cannot  show  title  in  aaother.    (3*  CdinM^ 

Factor  ^gg^  The  estate  wbitfii  i»  tfa6  »iA|jeet  of  a  sale  iti  ei€ici»« 
tioi^  imist  be  a  lagal  estate.  A  jndgineiii  at  law  ia  not  m 
lien  on  a  mere  equitable  interest  m  kusd :  [2}  and  Ifte  esSs* 
cution  under  it  will  not  pass  an  inter^t  yrbkk  a  eoait  o£ 
law  cannot  protect  and  enfofce.  Tbeve  must  be  eitker  an 
inteitBst  known  and  ifiecofniaed  at  law,  or  asi  equitable  title 
witbia  the  purriew  of  the  statute  o£  uses.  (1  Jebos*  Ck. 
Rep.  56,  7.) 

If  the  naked  posseseioii  of  l?ind  is  suck  aR  estate^ 
upon  which  the  lien  of  a  judgment  Will  atttick,  Bxxte\j  th# 
possessictty  coupled  with  a  right  lo  that  pesiiessiQn,  b0iBg. 
a  greater  estate  and  a  legal  eiit&fte^  may  also  be  boiBsd 
by  a  jndgm€9it,  A  m^re  equity  indeed  cannot  be  sold ; 
(5  Cowen,  485 ;)  but  an  equitable  interest,  coupled  witk 
the  possession,  may  be  sold  on  execution.  Thus  the  inter- 
est of  the  mortgagor  or  mcfrtgagee  ii>  possession,,  is  bound 
by  a  jxhigaienty  and  may  bd  sold :  but  out  of  possession, 
neither  kas  an  interest  upon  Wbiek  the  liett  of  a  judgiaent 
can  attach.  In  the  cas^  of  JacksoU  v.  Scelt,  (18  Jokn. 
94,)  it  was  decided  thM  a  person  itk  the  possession  of  land 
under  a  contract  for  the  p^tarcfaase  and  tele  of  it,  kas  an 
interest  'm  ffae  hmd  which  nlay  be  soUon  exsoution.  [3] 

[1]  Grifin  V.  Spencer,  6  Hill,  92S. 

[2]  Talbot  r.  Chamberlain,  3  Page  219.  Groarenor  v,  ADen,  S  4d.  74. 
Kellogg  V.  Kellogg,  6  Barb.  117.    See  alio,  2  E.  S'.  4tlt  ed.  159,  f  4. 

Tbe  only  iMmFf  of  Oka  cteditot  U  tMeb  the  iBtoMtofflls  dMerina 
contract  for  the  purchase  <tf  Ind,  k  by  filiss  •  W&  19  «yli«f,  iltef  ^  ^**^ 
exhaiutfldhiaxeiaedy  at  law,  for  the  zeeoYeiy  of  the  debt  bjr  the  retom  of 
an  execution  tmsatiefied.    Gro«Yenor  v.  Allen,  9  Page  74. 

[3]  Although  it  has  been  held  (Jackson  v.  Scott,  IS  John.  94.  Jadooa 
♦.  Father,  «».?»,>  i&at  spen^n  in  p&amien  under  a eonfrttctr fbr the  par- 
ohanof  tondfhatdainalfatsUbottnd  bjr  judgSHiit  sod  ll«bt»  to  be  mU  «i 
^SMCvtion.  It  waa  an  e^wtable  iatetert,  ooapled  with  poascttien.  Bot  tiM 
woida  of  the  Sevised  Statutes  (2  U.  S.  4th  ed.  153,  i  4,)  are  broad  enough  to 
leach  that  cise ;  and  it  could  not  probably  be  withdrawn  from  the  statute, 
aikd  those  former  decislens  restored,  tmless  the  possession  rested  upon  somtf 
•peoifio  agreement,  for  a  limited  time,  giving  to  the  possession  ^h4  iiilt* 
f«iaBdofaar«stirol»cliiMsim].    See  4  Kent,  t  4S7,  aole  •. 
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That  ca«e  was  much  like  the  present :  and  I  thiak  the  two  ^^  YOEE, 

May    1828 

are  not  distinguishable  unless  upon  tha  ground  of  fraud«  —   '       '  ■ 

In  that  case  tha  £8«ts  were  the  foUowiaf :  ixk  the  spviiig  oC  y. 

1817,  the  title  was  in  the  poof  l^  of  th«  ^'stute.    The  premir      ^''^' 

ses  were  sold  hy  the  surveyor  gexieral  to  Elij^  SgoU,  and  [*82 

a  certificate  was  grv«Q  him  hj  whickhe  would.ba  eittillod 

to -a  jtateot  on  complying  with  the  coMitioins  ot  salo^    A 

lodgment  had  been  docketed  against.  Scott  before  thia  piuw 

chase  from  the  state*    Ia  Augupt,  1017,  ScoU  a^sigx^ed 

tha  cortiicete  to  the  defendant  who  waa  bis  sQBL4ii4awK 

who  went  into  posaession  of  the  premises*    In  May,  1818;^ 

an  ezecuticm  was  issued  on  the  judgment  againsft  £,  ScqU> 

and  the  premiSfOs  sold,  and  the  purcbaeer  at  skeriCa  saLs 

brought  ejeetB^ent.    Spencer,  Ch.  Justice,  says  the  only 

question  is,  whether,  as  £.  Scott  had  only  the  possession 

of  the  premises,  with  a  contract  from  the  surveyor  general 

entitling  him  to  a  ooaireyanoQ  on  the  payment  of  certain         ^ 

soma  of  money  which  yet  remain  due,  he  had  such  an 

interest  as  might  be  levied  oa  and  sold  on  eoceoution.*   He 

adds,  that  whether  E.  Scott  was  seised  or  not,  was  not  the 

sabject  of  inquiry ;  for  if  not  seised,  he  bad  a  cbatlal  in* 

terest  liable  to  be  spld.    In  that  case,  the  tranafer  was 

fraudulent;   so*  that  the  court  seem  tp  lu^e  put  it  oaa  the 

same  ground  as  if  £!.  ScoU;  had  been  in  possession.    The 

chief  justice  then  says,  we  have  decided  that  a  mere  eqfuk 

taUe  interest  caonot  be  void  on  execution ;  but  if  oonmsct* 

ed  with  the  possession  of  the  land,  the  ^gal  interest,,  of 

which  possession  is  evidence,  n^ay  b^  sold.    The  7th  John* 

a06,  is  i;^ferred  to  for  this  principle ;  but  the  decision  tb^e 

was  undsr  tha  sitatute  of  frauds.    It  w«ui  there  held,  that 

an  agreement  to  sell  and  deliver  possession  of  lands  nmst 

be  in  writing ;  aud  poasession  must  be  c^msidered  au  iofte^ 

est  in  land,  wi^lun  the  ntieaoing  of  that  statute.    In  Jack^^ 

son  V.  Sootl^  the  chief  justice  aays,  ^Hie  purchaaer 

aoqmirea  all  lihe  ddl^r's  legal  righta;  wd  possession  ia  a 

kgal  right."    It  beooBi^a  n  diffureiyt  questio^t  ^  »y^ 

whether  a  court  of  equity  will  enferee  w  eqmlable  inn 

teiest  whichi  tk»  debtor  ba4  in  tha  land  9^  the  instai^ee  of 

the  purehfts^;,    This  leaiark  ftrobably  h^  relation  to  the 
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NEW  YORK,  case  of  Bogart  v.  Perry,  (1  John.  Ch.  Rep.  52,  and   17 
— --V| — ~  John.  351,  on  appeal,)  in  which  the  chief  justice  had  short* 
Y.  Ij  before  delivered  the  unanimous  opinion  of  the  court  of 

Packer        errors,  affirming  the  decree  of  the  chancellor.    That  case 
was  as  follows :  Atkinson  being  the  owner  of  a  lot  of  land, 
[•831  contracted  with  BirdsaU  to  sell  •him  296  acres  for  a  cer- 

tain price,  part  of  which  was  paid,  and  Birdsall  took  pos- 
session. Birdsall  contracted  with  Smith  to  sell  him  200 
acres  out  of  the  296.  Smith  was  to  pay  the  balance  due 
to  Atkinson  on  BirdsalPs  contract.  He  (Smith)  took  pos- 
session of  the  200  acres,  and  made  large  improvements, 
and  erected  buildings.  While  he  was  in  possession  under 
the  contract,  Harrison  recovered  a  judgment  against  him, 
which  was  docketed  on  the  19th  of  October,  1808.  In  May 
or  June,  1809,  Smith  contracted  to  sell  the  200  acres  to 
Perry.  Perry  also  purchased  of  Birdsall  his  part  of  the 
«^  contract,  being  96  acres.  He  paid  Atkinson  what  was 
due,  and  surrendered  up  the  contract  and  took  a  deed  for 
the  whole,  the  legal  title  never  having  passed  out  of  Atkin- 
son. While  the  possession  remained  in  Smith,  and  before 
he  sold  to  Perry,  an  execution  was  issued  on  Harrison's 
judgment,  and  Smith's  interest  sold  by  Birdsall,  who  was 
sheriff  of  Seneca  county,  and  purchased  by  the  plaintiff 
Bogart,  for  $30.  Bogart  tendered  to  Perry  the  money 
and  interest  which  he  paid  to  Atkinson,  and  demanded  a 
deed.  Perry  afterwards  sold  to  Van  Tuyl,  to  whom  Bo- 
gart made  a  like  tender  and  demand.  Notice  to  Perry 
and  YanTuyl  was  charged  in  the  bill.  The  chancellor 
says  Smith  had  no  interest  in  the  land  on  which  the  judgment 
could  attach,  or  the  execution  operate.  There  had  been  a 
default  in  payment  to  Atkinson ;  and  it  is  not  certain  that 
Birdsall  or  his  assignee  (Smith)  would  have  been  entitled  to 
a  specific  performance  of  the  contract.  But  the  mere  right 
in  equity  that  Smith,  as  assignee  of  Birdsall,  might  have  had 
against  Atkinson  under  the  contract,  was  not  the  subject  of 
a  judgment  and  execution  as  '*  real  estate."  The  chancellor 
thought  the  case  different  from  that  of  a  mortgagor  in  pos- 
session. When  the  cause  came  before  the  court  for  the  cor- 
rection of  errors,  Chief  Justice  Spencer  says,  the  single 
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question  in  this  case  is,  whether  Smith  had  such  an  inter-  I^W  TOEE, 

^  Majr,  1828. 


est  in  the  land  contracted  for  with  Birdsall,  and  which  the 

JacIcboq 

latter  had  contracted  for  with  Atkinson^  as  was  liable  to  be  y. 

sold  on  execution,  or  as  was  bound  by  the  judgment  in       ^^^^* 

&yor  of  Harrison  ?  He  then  proceeds  to  show  that  it  was 

not  a  case  in  which  the  cestui  que  use  is  considered  the 

teal  owner,  and  whose  interest  maj  be  *sold  on  an  execu-  [*84] 

tion.    He  concludes  by  saying  that  Smith  never  having 

paid  Atkinson  the  money  due  him,  had  but  a  mere  equity  in 

the  lands,  which  could  not  be  reached  by  execution. 

This  case  was  decided  in  March,  1819,  on  appeal ;  and 
the  case  of  Jackson  v.  Scott  was  decided  in  May,  1820; 
and  the  learned  chief  justice  who  deUvers  the  opinion  in 
both,  understood  the  two  cases  not  to  be  at  variance,  and  evi- 
dently, in  the  last  case,  considered  the  question  in  the  first 
to  be,  whether  a  court  of  equity  would  enforce  an  equity 
in  favoT  of  Smith  at  the  instance  of  Bogart,  a  purchaser 
of  Smith's  equity  at  sheriff's  sale.  If,  however,  the  court 
in  Jackson  v.  "Scott  were  correct  in  saying  that  the  inter- 
est of  Scott  under  the  surveyor  general's  contract  might 
be  ^Id,  it  must  be  incorrect  to  say  that  Smith's  interest. 
while  he  was  in  possession,  was  not  also  the  subject  of 
a  sale.  The  only  difference  is,  that  Scott  had  contract- 
ed with  the  state,  and  Smith  had,  through  Birdsall,  con* 
tracted  with  Atkinson.  In  both  cases  the  owner  retained 
the  fee,  and  the  defendant  in  the  judgment  had  the  posses- 
sion, and  an  equitable  claim  to  the  legal  title  on  perform- 
ing certain  conditions. 

I  prefer  following  the  case  of  Jackson  t>.  Scott,  because  it 
IS  in  this  court.  Bogart  t;.  Perry  was  in  chancery.  Had 
Jeremiah  Parker  remained  in  possession  till  this  suit  was 
brought,  there  coidd  be  no  doubt.  The  case  then  would 
be  exactly  the  case  of  Jackson  v.  Graham,  (3  Caines,  188.) 
Where  the  defendant  in  the  execution,  says  Mr.  Justice 
Woodworth,  (Jackson  v.  Town,  4  Cowen,  602,)  is  the  pos- 
sessor, it  is  of  itself  sufficient ;  for  actual  possession  is 
prima  fade  evidence  of  a  legal  title.  He  cannot  show  title 
in  another ;  for  the  plaintiff  comes  into  exactly  such  estate 
as  the  debtor  had ;  andf  if  it  was  a  tenancyi  the  plaintiff  will 
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disputing'  his  rigbt  in  tlie  tam^  maimer  aa  tke  ordinal  ten* 
y,  ant.    in  the  ease  then  belbre  the  court,  Ekam  T«mi»  the 

Parte.  defendant  in  the  esecutkni,  had  left  the  possesaion  of  the 
preiDisea  several  yieara  before  the  judgment  againat  her,  and 
had  conveyed  to  her  daughter  before  tlie  cauae  al  acticn 
accrued  againsi  herself;  wA  no  title  but  poMession  had! 
been  shown.  Speaking  of  the.  plamtiflTa  deed  under  the 
[*85]  sheriff's  *sale,  the  judge  remarks,  '^  His  deed  i»  necessarily 

inoperatire  unlees  the  judgment  was  a  hen ;  and  that  can 
not  be  unless  there  is  a  legal  or  eqnitahle  seisin.   £.  Town 
having  nether,  nothing  coold  pass  by  the  sale  to  the  plain* 
tiff." 

M  J  conclusion  upon  tfaia  part  of  the  caae  is^  that  posasa* 
ston  being  an  interest  in  lands,  a  judgment  becomes  a  lien 
upon  it,  and  it  may^  be  sold  npon  eiecution,,  and  that  the 
defendant  himself  may  be  turned  out  in  action  of  ejectment, 
and  it  seems  to  fellow  that  the  poasesflian  may  he  recovered 
of  any  one  who  takes  that  posaeseioa  with  notice  of  ths 
judgment,  llie  assignee,  with  notice,  atanda  eqoally  ia 
the  charact^  of  quam  tenant  with  the  original  defendant. 
Bnt  if  the  possessioa  under  contract  is  such  an  estate  that 
a  judgment  becomes  a  lien»  it  is  immaterial  wbeth^  the 
assignee  had  actual  notice  or  ^not ;  the  docketing  of  the 
judgment  is  of  itself  notice.  The  inteteal  of  the  paity  in. 
possession  ie  not  a  mere  equity,  Ittce  the  inteiesi  of  a^ 
mortgagor  out  of  possession.  The  landlord  cannot  be  in* 
jured ;  for  whoever  is  the  possessor,  the  LuM&OEd's  zighia 
are  the  same ;  and  it  ia  equal  to  him  wkethM^  a  thiord  person 
is  assiffnee  of  the  contract,  hf  an  inttfoment  msdet  sea29.os 
by  operation  of  law. 

9.  But  the  cvasidieration  of  the  second  point  maycdicve 
this  case  from  alt  embarrasamenL  Wan  the  assignaaasi 
fraudulent  either  in  feet  or  in  law  ?  So  fer  as  tiie  dtAmA^ 
ant,  Albert  Parker,  was  influenced  by  rantrres  of  filial  dnty 
HI  undertaking  to  support  the  family  of  hia  prsfhgatB  falihwr, 
he  should  be  commended ;  but  if  one  object  was>  as  sottta 
of  the  witnesses  stated,  td  prevent  Gary  and  Davia  from 
taking  his  fathei^s  fexm  in  satisfrlctiea  of  the&r  honeal 
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demand,  sucli  object  is  fiaudulent.    fiat  it  k  perbsps  nnh  1^^  TCftK, 

neeessarj  to  impugn  the  motives  of  the  defendants    H  the  — -^ 

object  was  purely  to  support  his  mother  and  the  family,  amd  y. 

■thai  was  to  he  doM  by  neans  off  hit  futhei's  pcdperty,    HMsiBffton. 
which  his  creditors  had  a  Kigbt  tokate  apptopnated  to^the- 
payment  of  his  dbbt%.  then  the  aflrigontent  wan  fraadulent 
in  law» 

Had  (lie  father  dontimied  in  poseeseiony  it  ia  eksur  frott. 
Iht  caaes  e£  Jackna  v.  Graham  attd  Jackaon  v.  Sk^l^  that 
the  plaintiff  must  have  reoorcred  jL  It  bar  been  deeided 
that  a  *faffing  debtor  may  prefer  one  dreditcHr,  or  set  of  ece^  [*861 

ditora  by  an  assignment  of  his  prapert|f  ;  b^  if,  in  thai  aa«' 
aigDment,  a  prorision  is  made  for.tibe  debtor  or  hia  family^' 
the  whole  aasigmnedt  ia  void.  (Madne  ii.  Caifnay  6  GowbR,  < 
54.)  It  is  in  eridettce  that  both  the  Parkfurs  knew  of  fbia 
ddbt  and  spoke  of  k ;  and  of  their  determination  that  the 
creditors  shonH  not  ha;re  the  fiurm ;  and  aa  no  other  cod?- 
sideration  is  pretended  bni  the  wUppOrt  of  the  family,  it; 
seems  to  me  t&e  assignmeitt  is  fjtaudalaat  and  void  aa  Xa 
caceiaAaa.  If  I  am  coneet  in  tUs.  pemtion^  then  the  case  ia 
precisely  witUn  that  of  Jaekaon  v.  Soott^  and  the  plaintiff 
is  entitled  to  recover., 

1  am  of  opmion  that  a  nefw  trial  ititlst  be  g^raated,  with 
eostrto  abide  tke  evenl* 

New  trial  ipranted. 


Jackbok;  ecB  dmL  Loop  and  olherSi  agamtt  Habbudoton 
Ejbctmevt,  for  part  of  military  lot  No.  13,  in  the  town  j*^^  ntak^  ox 

»  deed  in  » 
aood  if  efidflAM  ef  lbs  AMd,  evn  agaiBst  the  oUifM  ttiAlbofe  didttiivaDder  him,  etpe- 
eiaUy  if  he  or  thegr  introdnce  it  ia  evideooa  on  their  p«rt;  and  the  deeineed  not  he  produced, 
or  its  aheenoer  aobountbd  fbr.  [1} 

An  ontstonding  title  in  a  person  other  than  the  lessor  ofiks  pl«bktiff  ki  ^ieotmoiti  is  suffi- 
cient to  defoat  his  recovery,  though  the  defendant  do  not  claim  under  that  title. 

JUd  this,  it  seemsflkwgh  the  tnie  fto  ottlstsndiBf  it»  the  tMStM  of  the  lessor. 

When  a  vs-eoaTsgniioe  frem  e  trustee  will  he  j^asomed. 

[1]  Batimsudiaeaa^the  pessessicli  of  ^  hcpsd  tantk  he  1lweeA«»1lie  possession  ot 
ttvoUigBe.  Jackion  v.  Brooks,  8  Weo.  496.  8iMh  resitals  ace  reoevnsd  as  primary  proofii 
cf  other  instruments,  even  of  records.  Post  120.  See  further  1  Cowen  h  Hili^s  Notes  to 
PUL  £r.  380.    Lee  v,  Clark,  1  Hill,  56. 
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NEW  YORK,  of  Scmpronius,  in  the  county  of  Cayuga,  tried  at  the  cir 
'■ '—  cuit  in  that  county,  January  23d,  1827,  before  Throop,  C 

Jackson         «    ji 
y.  Judge. 

Hairinir^r^.  q^^  ^.j^^  ^^^^^  ^y^^  plaintiff  proved  a  patent  from  the  state 
to  one  Schreeder  for  the  whole  lot. 

He  then  produced  a  witness  who  proved  a  deed  in  fee  of 
the  same  lot  from  the  patentee  to  C.  Loop,  the  ancestor  of 
the  lessors  of  the^  plaintiff,  which  was  lost*  By  his  (the 
ances^r's)  death,  the  title  would  have  descended  upon  the 
lessors ;  but  the  same  witness  who  proved  the  deed  to  their 
ancestor  also  proved  by  parol  that  C.  Loop  afterwards  con- 
veyed the  lot  topne  Jackson,  upon  an  agreement  that  Jack- 
son should  get  possession  of  the  land  at  his  own  expense, 
and  convey  one  half  to  the  grantor,  C.  Loop.  A  bond  from 
Jackson  to  C.  Loop  was  also  produced  and  given  in  evi* 
dence  reciting  the  conveyance  to  Jackson,  and  that  Jack- 
son was  to  trace  the  title  with  all  convenient  speed,  and  if 
[•87]  in  him,  by  virtue  of  the  deed  from  •€.  Loop,  then  to  re-con- 

vey one  half.  This  bond  was  dated  December  30th,  1797. 
It  did  not  appear  whether  Jackson  ever  took  possession  or 
not,  nor  whether  he  ever  did  any  thing  to  recover  the  land. 
He  died  many  years  ago  in  the  state  prison. 

The  plaintiff  resting  his  cause  on  the  above  proof,  the 
judge  nonsuited  him^  on  the  ground  that  he  had  shown  a 
title  out  of  the  lessors  of  the  plaintiff,  in  Jackson,  who  was 
not  a  lessor. 

/.  A.  Collier^  for  the  plaintiff,  now  moved  to  set  aside  the 
nonsuit  and  for  a  new  trial,  on  the  ground  that  th^  deed  to 
Jackson. was  not  produced  at  the  trial,  nor  its  absence  ac- 
.  counted  for.  Neither  the  parol  evidence  nor  the  recital  in 
the  bond  were  therefore  admissible  or  competent  to  prove 
it.  (6  Mod.  45.  2  Lev.  108.  Mod.  Cas.  44,  5.  2  Serg. 
&  Rawle,  455.) 

But  if  otherwise,  he  said,  a  re-conveyance  should  be  pre- 
sumed after  such  a  lapse  of  time,  and  nothing  done  under 
the  deed.  (3  John.  387.  Bull.  N.  P.  110.  2  John.  226 
4  Cowen,  687,  698.    7  Cowen,  187.     1   R.  L.  72,  74. 
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8  John.  216.    16  id.  199.   4  Binn.  240.    6  Cowen,  99.    4  I^^  TOaK, 

Ma7  1828. 

Tohn.  211.    6id.  265,  6.     2  Cowen,  238.)  — TT 

▼. 

D.  JTeZZflSgy,  contra.    The  recital  in  the  bond  was  full  and    Harrington, 
complete  evidence  of  the  deed.    (Penrose  v.  Griffith,  4  Bin. 
231 .)    This  was  the  plaintiff's  own  evidence.    The  intend- 
ment  is,  that  the  defendant  held  under  the  true  owner  till 
the  contrary  appear.    (9  John.  167.) 

Curia^  per  Savage,  Ch.  J.    I  am  inclined  to  think  the 
judge  was  right.    The  testimony  of  the  plaintifTs  vntness 
showed  the  existence  of  the  deed ;  and  the  bond,  also  being  ' 
the  plaintiff's  evidence,  showed  the  title  out  of  the  lessors 
of  the  plaintiff. 

It  is  said  JacksOn  was  but  the  trustee  of  Loop;  and  had 
not  such  a  title  as  a  stranger  can  set  up.  Whether  the  de«> 
fendant  was  an  intruder,  or  claiming  title,  does  not  apjpear. 
No  evidence  was  produced  by  him.  He  had  no  opportunity 
of  'showing  how  he  possessed,  or  under  what  claim,  as  the  [*88] 

judge  nonsuited  the  plaintiff. 

But  the  question  is  not  whether  this  is  such  an  outstand- 
mg  title  as  the  defendant  could  set  up  for  himself,  to  show 
his  own  right ;  but  whether  the  plaintiff  himself  had  not 
shown  the  fee  out  of  his  lessors.  If  Jackson  was  a  trustee, 
still,  at  law,  the  legal  estate  must  prevail,  which  is  in  the 
trustee. 

The  strongest  ground  for  the  plaintiff  is,  that  Jackson 
being  long  since  dead,  and  30  years  having  elapsed  since 
the  deed  to  him,  an  extinguishment  of  the  trust  by  a  re-con«> 
veyance  should  be  presumed.  But  can  this  be  ?  If  such 
re-conveyance  had  been  made,  probably  the  bond  pro- 
duced would  have  been  cancelled.  Its  existence  rebuts  the 
idea  of  a  re-conveyance,  if  it  could  otherwise  prevail. 

I  think  the  nonsuit  was  right,  and  should  not  be  set  aside. 

Motion  denied* 


1 
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KEW  TOSXt 
AnomtoBg  Armstrong  against  Wheeler. 

Wkeelar. 

Error  from  the  Dutchess  common  pleas.  The  plaintiff 
by  a  lessor,  hdow,  Annstrong,  declared  in  the  court  below  in  covenant 
J^^"^^^®^J^  for  rent  against  the  defendant  there,  Wheeler,  as  assignee  of 
lessee,  general  Jacob  Loop,  to  whom  the  plaintiff  below  had  leased  certain 
■up^rTthellc-  prcmiscs,  reserving  an  annual  rent  often  dollars.  The  de- 
^"»  "  **>**  fendant  below  pleaded  that  he  was  not  assignee  of  Loop ; 
in  in  posses-  on  which  fact  the  plaintiff  below  took  issue, 
paid  rent,  ^of  ^^  ^®  ^^^  ^^^  plaintiff  bclow  proved  the  lease  to  Loop 
claims  and  of.  in  1812;  and  that  in  1815,  '16  or  *17,  the  defendant  pur- 
as  his  own,  or  chased  the  lot  from  Loop  for  a  one  horse  waggon,  and  had 
[•89]  •been  in  possession  ever  since,  either  by  himself  oras  land- 

gsLed  *  wTa  ^^^^»  except  one  year.  This  proof  was  by  parol.  Edward 
the  lessee  and  Livingston  and  the  defendant  below  occupied  jointly  from 

paid  a oonaide-    ,    '    °,  _.  ,  .  ^   ^_,''     ,    _■'     , 

ration  and  the  Spring  of  1818  jko  the  .lapntig  of  1819.  The  defendant 
JSrio^^cfor  below  had  frequently,  since  fee  occupation  by  Livingrton, 
My  other  acts  offered  to  sell  the  lot. 

assignment  The  defendant  below  produced  the  original  lease  to 

may  be  infer-  L^^p^  ^^j^  ^^  assignment  On  it  to  Edward  Livingston, 

This  may  dated  the  12th  of  June,  1818.  It  further  appeared,  that 
as  by'^howing  Livingston  came  to  Red  Hook,  in  the  spring  oiF  1818,  and, 
di^t  b*^ri  ^  ^^^  reputed,  purcliascd  all  the  defendant's  real  estate, 
der  tenant  of  including  the  lot  in  question.    That  he  built  a  bam  on  this 

And?he  is  ^^*»  which  was  occupifid  by  Livingston  and  the  defendant 
charged  as  as-  below,  till  the  Spring  of  1819,  when  Livingston  left  Red 
whole,  but  is  Hook.  Wheeler,  the  defendant,  continued  in  the  occupa* 
^ee*'"ot  *^y  ^*^^  ^^  *®  ^^^  aud.lot,  tM  the  fall  of  1822,  when  he 
part,  this  is  a  removed  tlie  barn.    In  1823,  the  defendant  below  let  the 

But  where  ^^^  ^^  shares,  and  rectfved  his  share  of  the  produce,  and  of 
e^^^      .   the  crop  of  rye,  in  1824. 

enough  is    gi»  *         J    ' 

▼en,onadecla-  The  coprt  below  charged  the  jury^  that  Livingston  was 
Sm^as  wie^  ^^®  legal  assignee ;  and  the  mere  occupancy  of  the  prenii- 

agnee,  to 

charge  him  prima  facie  as  amigneejas  that  he  bargained  with  the  lessee  and  paid  a  con- 
■ideration,  and  has  been  in  possession  for  several  years,  though  part  of  the  time  in  commOD 
with  another,  but  claimed  the  sole  title,  this  is  not  rebutted  merely  by  showing  an  actual 
assignment  firom  the  lessee  to  the  one  ¥rith  whom  he  (Uie  defendant)  possessed  in  common. 
The  assignee  is  liable  for  covenants  broken  only  while  he  continues  assignee;  and  hm 
may  discharge  himself  of  liability  for  any  subsequent  breaches,  by  assigning  to  another. 
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eta,  by  Ibe  dcfeadaaft  below,  wai  not  lufficrenft  to  charge  ^^W  To&s; 

iuA  as  aisignee,  ^  The  plaintiff  below  excepted,  Bnfl  the  — ^^ 

juiy  found  a  verddct  f(»  the  defendant*  v."*"' 


/•  L.  WenieU^  for  the  plakitiif  in  error. 
S.  Sherwoody  contra. 


YThot^'t. 


Curtaj  per  SATAes,  Ch.  J.  There  is  no  fioestioii  Jtrtshig 
tipon  die  pleadinga.  The  dedaratiozi  chants,  in  thetMrnd 
form,  that  after  the  ntaking  (tf  the  lease,  all  the  estate,  inter- 
est and  claim  of  the  lessee,  by  assignment,  came  to  ead 
T^ted  in  the  defendant  This  Hact  is  denied  in  the  plea, 
and  issue  is  taken  upon  it ;  «nd  whedher  the  evidence  siqi* 
ports  this  allegation,  is  the  only  question. 

Where  the  action  is  brought  against  the  defendant,  as 
assignee  of  a  term,  and  the  issue  is  on  the  assignment,  it  will 
be  enough  for  the  plaintiff  to  give  general  evidence,  from 
which  an  assignment  may  be  inferred,  as  that  the  defend- 
ant 'is  in  possession,  or  has  paid  rent.  [1]  The  defendant  f*901 
may  show  that  he  is  not  assignee ;  but  only  mider^enant  to 
the  lessee.  (2  Ph.  Ev.  89.  2  Stark.  Ev.  437.)  [2]  If  the 
defendant  is  assignee  of  part  of  the  estate,  and  is  charged 
as  assignee  of  the  whole,  the  variance  will  be  fatal.  (Cowp. 
766.)  [3]  The  assignee  is  only  liable  for  covenants  broken, 
while  he  is  legal  assignee ;  and  he  may  discharge  himself 
of  his  liability  for  any  subsequent  breaches,  by  making  an 
assignment  to  another.  (1  B.  &  P.  22.  Deugl.  461,  2. 
3  Burr.  1272.) 

The  evidence  in  this  case  is  sufficient  to  warrant  the 
inference  of  an  assignmebt.  Both  the  defendants  below 
and  the  lessee  declared  that  the  defendant  below  bad  pur- 
chased, and  the  waggon  was  delivered  as  the  consideration 
of  the  purchase.  This  was  attempted  to  be  rebutted  by 
the  actual  assignmtent  from  Loop  to  Livingston.  The  evi- 
dence on  that  subject  affords  the  presumption,  that  the 
aeeignment  was  the  consummation  ot  a  contract  of  sale 
between  the  defendant  and  Livingston.    He  (Livingston) 

[1]  Van  Eanseller  ez'n  v.  Oallap,  5  Denio,  454,  462. 

[2]  3  PhU.  Ev.  3d  ed.  1{»0,  151.    12  V^Ten.  556.    2  id.  487. 

[3]  As  to  the  pleadings,  see  farther,  3  Denio,  135. 
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• 
NEW  roRK,  purchated  from  the  defendant  all  his  real  estate,  as  was 
^'  reputed,  in  1818 ;  and  left  the  place  in  1819,    The  defend- 

V.  ant  was  continually  in  possession,  and  after  Livingston's 

^^'^'  departure,  exercised  acts  of  ownership  as  before  Livingston 
came.  He  rented  out  the  lot  as  his  own,  and  received  the 
rent.  He  offered  to  sell  it  as  his  own,  not  as  agent  for  Liv 
ingston.  This  testimony  so  far  from  showing  the  defend- 
ant  a  sub«lessee  or  an  agent,  is  prima  facte  sufficient,  and, 
being  uncontradicted,  conclusive  to  show  the  defendant  an 
assignee. 

In  my  judgment,  therefore,  the  court  below  erred,  and 
their  judgment  should  be  reversed. 

Judgment  reversed. 


1*91]  •HowLAND  against  Squibr,  sheriff*  of  Seneca. 

Undar » single      ^BBT  for  an  escape ;  tried  at  the  Seiieca  circuit,  January 

count  for  an  15th,  1828,  before  ThiiooI»,  C.  Judge. 

piea^f  Yoiu^-      The  declaration  contained  one  count,  charging  the  de* 

th7    puSS  f^'^^*^*  ^*h  ^^^  escape  of  one  Phinehas  CoUver,  from  a 

may,   without  ca.  sa,  on  the  31st  July,  1826;  Collver  being  charged  in  the 

m©n*C^prov©°»  execution  thereon  at  the  suit  of  the  plaintiff. 

single    escape      The  defendant  pleaded,  1.  Nil  debit;  2.  That  the  es- 

on  any  day  bo-  ■* 

fore  suit  bro*t  cape  was  without  the  consent  of  the  defendant,  and  that 
wlddT-*^  and  ^^^^^^  *^^  Commencement  of  this  suit,  the  prisoner  retum- 
tho  defendant  ed  iuto  custody,  and  remained,  and  still  is  a  prisoner  at  the 
™*retum  "into  8uit  of  the  plaintiff.  To  these  pleas  the  plaintiff  replied, 
custody,     &c.  j^jjj  ^qqJj.  issue.    To  the  second  plea  he  tendered  an  issue 

before        suit,  f 

and  apply  his  upon  the  fact  of  CoUver's  return  into  custody, 
retcra.***  '°°        ^^  ^^®  ^^^^1*  ^^^  plaintiff  proved  the  prisoner,  Collver, 
But  tho-gh  off  the  limits  on  the  12lh  and  26lh  of  August,  1826. 

the       plamtiff       ,«,,--•  «  •  ^     i         .  o       ' 

has  not  newly  The  defendant  objected  that  but  one  escape  could  be 
d^i^dut  an  proved,  and  that  the  plaintiff  should  elect  which  he  would 

not    ^ow     a 

prerious  escape  and  return,  and  defend  himself  by  setting  this  up  as  the  escape  in  questioo. 

A  Yolnntaiy  letoni,  in  escape  against  the  sheriff  can  not  be  giren  in  eridenoe  under  tba 
general  issue. 
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rely  upon.    The  plaintiff  elected  to  rely  upon  the  escapie  ot  NEW  YORK, 

the  26th  of  August.  Howlaad  " 

The  defendant,  to  support  his  second  plea,  offered  to  v. 

prove,  that  before  the  26th  of  August,  vi«.  on  the  13th  of       ^""*- 
August,  CoUver  escaped  without  the  knowledge  of  the  de- 
fendant, and  on  the  same  day  returned  into  custody.    This         ^ 
was  objected  to,  on  the  ground  that  no  return  could  be 
shown  to  any  other  escape  than  the  one  proved ;  and  the 
judge  rejected  the  evidence. 

The  defendant  then  ofiered,  under  the  general  issue,  to 
prove  a  voluntary  return  after  the  escape  of  the  26th  of 
August.  This  evidence  was  objected  to,  and  rejected,  on 
the  ground  that  such  a  defence  must  be  pleaded,  or  notice 
Aiust  be  given  with  the  general  issue;  and  the  plea  or  no- 
tice must  be  supported  by  affidavit.  The  defendant's 
counsel  excepted  to  these  two  decisions ;  and  the  plaintiff 
had  a  verdict. 

S.  A.  Footy  for  the  defendant,  now  moved  for  a  new 
trial. 

JO.  Cody  4"  Talcott,  {attorney  general,)  contra. 

^Curiuy  per  Savage,  Ch.  J.    Unless  there  is  some  magic  [•92] 

in  the  plea  of  a  voluntary  return,  this  is  a  v.ery  plain  case. 
The  plaintiff  declares  setting  out  one  escape ;  the  defend- 
ant pleads  to  that  escape,  a  voluntary  return  before  suit 
brought.  On  the  trial,  the  plaintiff  proves  an  escape  on 
the  26th  of  August,  1826,  and  the  defendant  answers  hy 
saying,  that  thirteen  days  previous,  he  (the  prisoner)  es- 
caped, and  was  absent  eight  hours,  and  then  returned  again 
on  the  same  day  into  custody. 

This  is  clearly  no  defence,  unless  there  is  a  technical  dif- 
ficulty arising  out  of  the  state  of  the  pleadings.  It  is  ar- 
gued by  the  defendant's  counsel  that  the  plaintiff  should 
have  new  assigned,  and  he  refers  to  1  Chit.  PI.  603,  where 
it  is  said,  in  an  action  for  an  escape,  if  the  defendant  plead 
a  negligent  escape  and  voluntary  return,  the  plaintiff  should 
new  assign  a  subsequent  escape.    Chitty  cites  1  B.  &  P. 

Vol.  IX.— 7 
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NEW  TO|K|  413,  (Griffitha  v.  Ejrle«.)    That  case  haa  been  Tecently 
""      '  under  the  consideration  of  this  court ;  and  one  point  theo-e 

y.  adjudicated  was  held  not  to  be  law  in  this  state,  if  in  £ng- 

^"^^  land.  (6  Cowen,  732,  The  Middle  District  Bank  ^.  Deyo.) 
This  last  case  also  is  now  referred  to  as  establishing  the 
course  to  be,  that  where  the  defendant  pleads  a  rolun- 
taiy  return,  the.  plaintiff  should  new  assign.  In  that  case, 
the  declaration  contained  three  counts  all  alike,  except  that 
the  escapes  were  alleged  to  be  on  different  days.  To  «ach 
count  the  defendant  pleaded  a  voluntary  return,  and  that 
the  defendant  kept  the  prisoner  until  he  assigned  him  to  bis 
successor;  to  which  the  plaintiff  replied  that  the  defendant 
did  not  keep  the  prisoner  in  manner  and  form,  &c.  The 
plaintiff  proved  five  escapes  before  soit  brought,  though 
when  the  suit  was  commenced  the  prisoner  was  in  custody 
of  the  new  sheriff.  The  judge  at  the  trial  adopted  the  rule 
laid  down  in  Griffiths  v.  Eyles,  and  instructed  the  jury, 
that  if,  after  the  escapes  in  the  declaration  and  the  returns 
of  the  prisoner,  he  had  made  other  escapes,  the  plaintiffs 
were  entitled  to  recover.  We  decided  that,  under  those 
pleadings,  the  defendant  was  at  liberty  to  show  a  voluntary 
return  after  every  escape  proved,  and  that  the  defence  was 
complete  on  proving  a  voluntary  return  before  suit  brought, 
and  that  the  prisoner  was  in  custody  when  the  action  was 
commenced.  Mr.  Justice  Woodworth,  in  giving  the  opin- 
L  ^^J  ion  of  the  court,  speaks  of  the  pleadings,  and  *say«  that  the 

defendimt  is  not  bound  to  do  more  than  to  give  an  answer 
to  the  escapes  in  the  declaration. 

Again,  it  is  there  said  that  the  day  is  not  material,  cmd 
that  the  defendant  may  apply  his  plea  to  such  escapes  as  he 
thinks  proper,  and  that  this  latitude  might  have  been  re- 
stricted by  the  replication  relying  upon  certain  identical 
escapes.  And  again,  if  the  plaintiffs  reUed  upon  a  subse- 
quent escape,  they  should  have  new  assigned. 

These  remarks  wene  all  just,  as  applied  to  that  case,  or 
any  other,  where  more  escapes  are  proved  and  relied  on 
than  are  set  jEbrth  in  the  declaration.  But  whai  the  judge 
says  that  the  defendant  may  apply  his  plea  to  «uch  escape 
as  he  thinks  proper,  he  did  not  mean  to  say,  nor  ctn  sucU 
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a  constitretion  be  fairly  given  to  his  language,  that  a  defond-  NEW  YORK, 

ant,  under  a  plea  of  voluntary  return,  nngnt  juatify  one  

escape  by  showing  another  and  previous  esape,  and  a  return, 
though  when  suit  brought,  be  was  at  large.  The  whole 
argument  of  the  judge  in  that  case  is  to  show  that  a  return 
before,  and  an  imprisonment  when  the  suit  was  brought,  is 
a  bar.  Nor  is  there  any  thing  in  that  case  to  show  the 
necessity  of  a  new  assignm^t,  where  but  one  escape  is 
alleged  or  proved. 

If  the  doctrine  contended  for  by  the  defendants  be  corp 
rect,  the  plaintiff  must  always  new  assign  after  a  plea  of 
voluntary  return  or  recaption ;  and  if  the  same  plea  should 
be  put  in  to  the  new  assignment,  the  plaintiff  must  new  as» 
sign  again,  and  so  on  toties  quoties;  for  the  plaintiflT  knows 
not  how  often  the  prisoner  may  have-  escaped  previous  to 
the  escape  for  which  he  has  brought  his  action. 

The  rule  undoubtedly  is,  that  the  defendant  may  apply 
his  plea  to  the  last  escape,  if  his  proof  will  support  it ;  and 
he  might  have  done  so  in  this  case.  That  he  did  not  oiTer 
to  do.  But  he  made  another  ^flfer,  which  was  to  show  a 
voluntary  return  under  the  plea  of  the  general  issue  without 
notice,  when  he  had  a  plea  which  would  have  justified  the 
evidence.  This  was  properly  rejected,  such  evidence  beii^ 
inadmissible  under  the  general  issue. 

The  motion  for  a  new  trial  must  be  denied. 


New  trial  denied. 


•Jackson,  ex  dem.  Parkek  and  OTHims,  against  Phillips. 


[•94^] 


Ejbcthent  for  lot  number  75,  Granby,  (formerly  Han-  Thd  statutes 
nibal,)  tried  on  the  29th  day  of  December,  1826,  at  the  Os-  ^^\l^,'u,'  i 
wcgo  circuit,  before  Williams,  Circuit  ludge.  R-    L-    209, 

211,)        requi- 
ring       ceri  iin 
deeds,  &c.  of  land  in  the  military  tract  to  be  deposited  in  tlie  Albany  cleric's  office,  by  May 
1st,  1795,  or  that  they  should  be  void  as  against  subsequent  purchasers,  &c.  does  not  extend 
to  the  gra&tor  or  his  heirs.    A  deed  not  deposited,  is  good  as  against  him  and  his  hein. 

A  deed  relating  to  these  lands  was  found  in  the  clerk's  office  of  Cayuga,  in  December, 
lasa,  dated  June  4th,  1780,  hot  not  leooided  thec^.    it  vm  acicnowMf  ed  June  36th,  1790, 
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^£  w  TOES,      At  the  trial,  the  plaintiff  gave  in  evidence  the  exemplifica 

-y^T '—  tion  of  a  patentfrom  the  people,  &c.  to  Abraham  Barnes,  of 

V.  *the  lot  in  question,  bearing  date  July  9th,  1790,  and  which 

Phillips.      passed  the  secretary's  oflSlce  on  the  same  day.     He  then  in- 
^      -I  troduced  as  a  witness  Elizabeth  Barber,  who  testified  that 

she  was  the  wife  of  Abraham  Barnes,  (the  patentee,)  who 
was  a  soldier  in  the  revolutionary  war ;  that  she  became 
acquainted  with  him  in  1784,  was  married  to  him  the  same 
year,  and  had  by  him  five  children,  one  of  whom  died  with- 
out issue  in  1811.    The  others,  viz.  David  Barnes,  Eliza- 


and  endorsed  as  recorded  in  the  Mcretary*s  office,  April  18th,  1195 ;  and  endorsed  also  gene- 
rally, "  Eegistered  AprU  29th,  1795."  StmbU,  that  it  shall  be  taken,  prima  fade,  to  hav« 
been  deposited  in  the  clerk's  office  at  Albany,  before  the  1st  of  May,  1795. 

The  form  of  a  certificate  of  the  proof  to  be  endorsed  on  a  deed,  in  order  to  make  it  erideneei, 
and  entitle  it  to  be  recorded,  under  the  aot  of  1788.  {Sest.  11,  ch.  44.  2  Greenleaf;  99.) 
It  need  not  state  that  the  officer  knew  the  witness,  or  that  the  witness  knew  the  grantor. 

A  deed  of  military  land  having  been  duly  acknowledged  and  recorded  in  April,  1795,  (not 
according  to  the  act  of  1813,)  so  as  to  make  it  eTidence  according  to  the  existing  laws  in 
1795,  may  be  read  in  evidence  now,  though  not  acknowledged  or  recorded  pursuant  to  the 
act  of  1820,  {ssss,  43,  ch.  245,  i  3,)  and  though  that  act  liuroUy  prohibits  all  deeds  dated 
before  1797  firom  being  evidence,  unless  acknowledged  or  proved  according  to  the  statute  of 
1813,  (mm.  36,  ch.  97,  S  1.) 

Form  of  a  certificate  of  acknowledgment  to  be  endorsed  on  a  deed  under  the  statate  of 
1788,  in  order  make  it  evidence,  and  entitle  it  to  be  read,  where  the  grantor  is  unknown  to 
the  officer  taking  the  acknowledgment.  The  name  of  the  witness  proving  the  identity  of  the 
grantor  need  not  be  given  in  the  certificate.  Conceded  by  the  antneel  who  firtt  objeaed  the 
want  of  iueh  name. 

Notef  the  act  does  not,  in  terms,  require  any  proof  of  identity. 

Form  of  a  certificate  of  acknowledgment  to  be  endorsed  on  a  deed,  in  order  to  make  it 
evidence,  under  the  act  of  1813,  {$eu.  36,  ch.  97,  i  If)  taken  before  a  first  judge  of  the  degree 
of  counsel  in  the  supreme  court. 

The  certificate  of  acknowledgment  taken  before  a  county  judge  of  the  degree  of  counsel, 
&c.  proves,  per  se,  the  deed  out  of  his  county,  and  entitles  it  to  be  recorded  there,  without 
the  certificate  being  authenticated  by  the  clerk  of  the  county  in  which  the  judge  resides. 

Proof  by  comparison  of  hands,  i.  o.  the  juxtaposition  of  two  writings,  in  order  to  ascer- 
tain whether  both  were  written  by  the  same  person,  is  inadmissible.  Witnesses  cannot  tes- 
tify  from  such  comparison  alone,  nor  can  the  vrritings  be  submitted  to  the  jury. 

Form  of  a  certificate  of  acknowledgment  to  be  endorsed  on  a  deed,  in  order  to  make  it 
evidence  under  the  act  of  1813. 

It  is  not  necessary,  in  such  certificate,  that  the  deed  should  be  proved  by  the  original  sub- 
scribing witness.  And  where  there  was  only  subscribing  one  witness,  and  he  did  not  prore  the 
deed,  but  the  party  to  the  deed  acknowledged  the  execution  before  another  witness  at  a 
subsequent  period,  who  then  subscribed  his  name  as  a  witness;  A»U,  that  he  mig^t  prove 
these  circumstances  before  the  judge,  this  being  equivalent  to  an  original  execution  in  the 
presence  of  the  witness.  [1]  These  matters  appearing  in  the  certificate,  held  sufficient,  and 
that  the  deed  might  be  read. 

SemMe,  that  adverse  possession  of  land  by  an  alleged  grantee,  in  a  deed,  and  those  claim- 
ing under  him,  though  not  continued  20  years  is  entitied  to  some  weight  in  showing  the 
genuineness  of  the  deed  against  proof  to  impeach  it. 

Otherwise,  it  seems,  where  the  question  is  simply  one  of  adverse  possession,  set  up  to  bar 
an  entry  under  the  statute  of  limitations,  and  there,  it  seems,  where  there  is  a  succession  of 
tenants,  the  chain  must  be  unbroken  for  20  years. 

[1]  Bat  tee  port  113,  n.  1.     Noiman  «.  Wells,  17  Wen.  1S7 
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heXh  Barnes,  Joseph  Barnes  and  Loisa  Baker,  the  wife  of  NEW  YOEK 
Isaac  Baker,  (all  lessors  of  the  plaintiff,)  are  now  living.  —   \^ 
That  Abraham  Barnes  died  on  the  lot  in  question  in  August,  v. 

1806.    No  attempt  was  made  to  show  title  in  Parker,  the       P^^^^P** 
other  lessor. 

The  plaintiff  then  proved  the  defendant,  Asa  Phillips,  in 
possession  of  the  lot  at  the  commencement  of  the  suit, 
'which  was  at  August  term,  1825,  and  rested  his  cause. 

The  defendant  also  claimed  title  under  Abraham  Barnes, 
(the  patentee,)  who  was  a  gunner  in  the  New  York  regi- 
ment of  artillery  in  the  service  of  the  United  States,  during 
the  revolutionary  war.  To  support  his  claim,  he  offered  in 
evidence  a  quit-claim  deed  from  Abraham  Barnes,  described 
in  the  deed  as  a  gunner  in  the  late  second  or  New  York 
regiment  of  artillery  in  the  service  of  the  United  States  of 
America,  to  Theodosius  Fowler,  of  the  city  of  New  York, 
conveying  to  Fowler,  his  heirs,  dec,  all  the  right,  title, 
interest,  claim  and  demand  which  the  said  Barnes  then 
had,  and  all  the  right,  title,  interest,  claim  and  demand 
-which  he,  his  heirs,  executors  or  administrators  at  any  time 
thereafter  might  have  to  ail  the  land  which  he  was  entitled 
to,  or  his  representatives  might  be  entitled  to,  from  the 
state  of  New  York,  for  his  services  in  the  army  of  the 
United  States  of  America,  as  a  gunner,  for  and  during  the 
war  with  Great  Britain.  There  was  also  contained  in  the 
same  instrument  a  power  of  attorney  from  Barnes  to  Fow- 
ler, to  procure  the  land  by  such  means  as  might  be  neces- 
sary, but  to  be  for  the  sole  benefit  of  Fowler.  This  deed 
bore  date  the  4th  day  of  June,  1790,  and  purported  to  have 
been  executed  in  the  presence  of  Isaac  Bronson  and  Jona- 
than Wells,  as  witnesses.  On  the  back  of  deed  was  the 
following  certificate  of  proof: 

*^^  State  of  New  York,  ss.    Be  it  remembered,  that  on  [•951 

the  26th  day  of  June,  1790,  before  me,  James  M.  Hughes, 
one  of  the  masters  in  chancery,  personally  came  and 
appeared  Isftac  Bronson,  one  of  the  subscribing  witnesses 
to  the  execution  of  the  within  deed,  who,  being  duly  sworn, 
^eposeth  and  saith,  that  he  was  present  and  saw  Abraham 
JBarnes,  the  person  whose  name  is  subscribed,  and  seal  to 
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NEW  TORE,  the  same,  duly  execute  the  eame  m  his  own  voluntary  act 

— j^ and  deed,  for  the  uses  and  pnrposeg  therein  mentioned ;  and 

y.  I  haring  inspedied  the  same,  smd  finding  no  material  eraaure 

^'^^P*'  and  inter]ineatioti8  therein,  except  an  obliteration  on  the 
fourth  line  thereof,  do  allow  tj^e  same  to  be  recorded.  James 
M.  Hughes,  master  in  chancery/' 

On  the  back  of  the  deed  was  also  a  minote  in  the  words 
and  figures  following :  *'  Recorded  in  the  secretary's  office 
of  the  state  of  New  York,  in  book  of  deeds  endorsed  M.  R. 
O.,  page  11,  this  18th  day  of  April,  1795.  Lewis  A.  Scott, 
Sec'ry." 

The  following  woi^ds  and  figures  also  appeared  on  the 
back  of  the  deed :  ''  Registered  April  39th,  1795." 

Daniel  Kellogg,  Esq.,  bounsel  for  the  defendant,  testified 
that  he  was  appointed  a  special  agent  by  the  clerk  of  Cayuga 

,  county,  to  take  charge  of  the  deed,  and  to  produce  it  on 

the  trial  df  this  cause ;  and  that  he  received  the  deed  from 
the  clerk  of  Cayuga  county  the  day  before ;  and  had  seen 
it  on  file  in  the  clerk's  office  of  that  county  two  or  three 
times. 

The  defendant  also  tead  in  evidence  a  stipulation  in  wri- 
ting, entitled  in  this  cause  in  the  words  and  figures  follow* 
ing,  viz:  ^'Whereas  Ae  clerk  of  Cayuga  county  has  made 
Daniel  Kellogg,  Esq.^  a  special  agent  to  take  charge  of  a 
certain  filed  deed  purporting  to  be  executed  by  Abraham 
Barnes  to  Theodosius  Fowler,  for  lot  No.  75,  formerly 
Hannibal ;  and  whereas  the  said  deputaticm  has  been  ac«> 
cepted  by  said  Kellogg,  now  it  is.helreby  stipulated  and 
agreed,  that  said  deed  shall  be  produced  on  the  trial  of  this 
cause  at  the  present  circuity  upon  the  request  of  the  plain 
tiiTs  counsel,  by  said  Kellogg,  and  also  that  the  same  was 
found  by  the  present  clerk  of  Cayuga  on  the  files  of  his 
office;  intending  that  all  the  advantage  may  be  given  to 

*97 J  the  plaintiflT  from  the  ^production  of  said  deed,  which  could 

arise  to  him  if  the  clerk  himself  should  produce  it,  and  he 
sworn  to  its  being  filed.  Dec.  29th  1836.  Daniel  Kellogg, 
deft's  counsel.    D.  B.  Noxon,  counsel  for  plfT." 

The  reading  of  this  deed  in  evidence  was  objected  to  by 
the  plaintiff's  counsel,  because  it  had  not  been  sufikiently 
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proved ;  that  the  e^rtifioajte  ^f  furoof  ww  defective,  it  Qot  NEW  YORK, 
statiBg  that  the  ofioer  kn^w  the  witneee*  or  that  the  wit^  -y\^- 
noM  knew  tiie  grantor,  and  beea^ae  there  wi^  no  psoaf  of  v. 

its  haying  been  deposited  in  the  clerk's  oflSce  at  Albany,  ia      ^*^^l** 
pursaauoe  of  iJie  atelotes  of  ITd^*  md  beca^fe  the  jm^of 
of  its  being  a  filed  deed  ww  d^eetive,    Hie  bopor,  th4i* 
jndge  orerruled  the  objeotime,  rod  9i}$»^  the  deed  to  be 
read  in  evidieace. 

The  defendant  alao  iatrodvoad  m  e»em]^$(mti<m  ^S  the 
balloting  book  tiesminiog  in  the  eeoretary^^  offiee,  bj  which 
it  appeared  that  the  patent  wae  granted  to  Abralwn  Bamee» 
was  delivered  to  Capt«  T.  Fowler*  July  9thi  1790,  and  that 
Abraham  Baraee  waa  a  gunner  in  the  New  Yock  ngm/cmX 
of  artillery.  .  ' 

The  ddfencbnt  next  prodneed  in  evidence  aa  exemplifica^ 
tion  of  a  deed  from  Theodotine  Fowler  and  Hafy  his  wife, 
to  Nathaniel  Oloott,  daled  I9tk  April,  179&  for  the  whole 
lot  in  questftont  iiokDOT<4edgBd  the  same  day  heiiture  Jamee 
Kent,  master  in  chancery,  and  recorded  in  the  Caynga 
ol^k's  offiee  on  the  ISfli  November,  179&  Alflo,  the  exr 
eo^lification  of  a  deed  from  Nathaniel  Oloott  to  Joeeph 
Lay,  far  one  eqnal  uodmded  half  of  the  lot,  bearing  data 
AptH  19th,  1796,  acknowledged  before  Jaqaes  Kent,  maeter 
in  chancery,  on  the  SOth  of  April,  1796,  and  recorded  in  the 
Onondaga  ckxk'e  office  oei  the  ISIh  of  April,  1811. 

The  ceitifioate  of  acknowledgment  oa  the  last  deed  was 
in  the  following  words  and  figuMi :  ^^  State  of  New  York, 
as.  Be  It  remembensd,  that  on  the  SOth  day  of  April,  1796, 
before  me,  Jamee  Kmt,  one  of  the  masteirs  in  chancery  for 
the  said  state,  personally  appeared  Nathaniel  Oloott,  named 
in  the  within  iadi^ntwre ;  and  satiafruetoKy  proof  being  made 
to  me,  that  he  wae  the  pemon  within  intended,  the  «aid 
Natiianiel  acknowledged  that  he  bad  sealed  and  delivered 
A«  same,  as  and  fof  Us  Yolunlary  act  and  deed,  for  the  nee 
therein  mentioned ;  ^and  I  have  inspected  tlie  same,  and  find**  [^98] 

mg  no  material  erasure  or  snterUneatiOne,  do  attow  it  to  be 
x«eorded.    Jamee  Kent." 

The  evading  of  idiis  deed  in  erfdenee  wae  objected  to  bf 
llie  plaintiff '•  eonnsel,  on  the  ground  Oiat  the  eertiflci^te  of 
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NEW  YORK,  acknowledgment  was  defective,  in  not  stating  who  the  wit 
—    *        '     ness  was  who  proved  the  identity  of  the  grantor.    This  ob- 
V.  jection  was  overruled  by  the  judge,  and  the  deed  was  read 

^"P--      to  the  jury. 

The  defendant  next  gave  in  evidence  a  deed  from  Joseph 
Lay  to  Thomas  Ocman  and  John  Yost,  for  the  whole  lot, 
dated  May  2d,  1796,  acknowledged  the  29th  of  April,  1797, 
before  Henry  Van  Rensselaer,  master  in  chancery,  and  re- 
corded in  the  Onondaga  clerk's  office.  May  5th,  1797. 

The  defendant  then  offered  in  evidence  a  deed  from  John 
Yost  and^wife  to  Isaac  Jerome,  for  two  undivided  fifths  of 
the  lot,  dated  May  10th,  1825,  and  acknowledged,  as 
appeared  from  a  certificate  tHereon,  before  Luther  F. 
Stevens,  first  judge  of  Seneca  countyva  counsellor,  &c.  and 
recorded  in  the  county  of  Oswego,  September  23d,  1826. 

This  evidence  was  objected  to  by  the  counsel  for  the  plain- 
tiff, on  the  ground  that  there  was  no  certificate  of  the  clerk 
of  the  county  of  Seneca  attached  to  the  deed,  showing  Mr. 
Stevens  to  be  the  first  judge  of  Seneca  county,  and  author 
rised  to  take  the  acknowledgment  in  pursuance  of  the  fifth 
section  of  the  act,  (sess.  41,  ch.  55,  4  Laws  44,  45,  c,) 
passed  March  24th,  1818.  This  objection  was  overruled 
by  his  honor  the  judge,  who  decided,  that  as  the  certificate 
showed  Judge  Stevens  to  be  a  counsellor,  &c.  there  was 
no  necessity  for  any  certificate  from  the  county  clerk. 

The  defendant  next  produced  in  evidence  a  quit-claim 
deed  from  Isaac  Jerome  and  wife  to  him,  the  defendant,  for 
two  undivided  fifths  of  the  lot,  dated  June  2d,  1825,  duly 
acknowledged  and  recorded  July  15th,  1826,  in  Oswego 
county. 

For  the  purpose  of  showing  an  adverse  possession  for  20 
years,  and  to  impeach  the  plaintiff's  title,  the  defendant 
called  a  witness,  who  testified  as  to  various  acts  of  posses- 
sion and  ownership  by  Fowler,  in  respect  to  the  lot,  and  by 
[*99]  part  of  *those  claiming  under  him  in  virtue  of  the  above 

deeds.  The  possession  under  Fowler  commenced  35  years 
before  the  trial ;  but  it  did  not  appear  to  have  been  con- 
tinued and  connected  with  the  defendant ;  but  was  inter* 
rupted  by  Barnes'  entry.    Nor  did  the  possessions  uadei 
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claim  of  title  appear  to.  have  been  continued  20  years^  by  NEW  TOBK. 
those  under  whom  the  defendant  now  claimed.  — ^ '- 

Jackson 

The  plaintiff  called  Elizabeth  Barber  again,  with  a  view  v. 

to  establish  circumstances  inconsistent  with  a  fact  of  the  ^^^^P* 
patentee  having  executed  the  deed  to  Fowler.  Among 
other  things,  she  testified,  that  her  husband  (the  patentee) 
was  a  bad  writer,  but  kept  a  book  account,  which,  being 
shown  to  her,  she  recognized  as  his,  although,  on  the  book 
being  presented  to  her,  she  could  not  read  it.  She  was  an 
aged  woman,  and  had  no  spectacles.  The  book  had  not 
been  in  her  possession  for  a  year  last  past,  but  had  been 
in  possession  of  Giles  Howland.  The  accounts  purported 
to  be  dated  at  Stephentown,  in  1797,  where  her  husband 
then  lived.  She  also  testified  that  her  husband  wrote  his 
surname  with  a  small  6,  and  that  it  was  a  subject  of  fire- 
quent  conversation  in  the  family,  and  that  he  spelled  his 
name  Abraham ;  that  the  name  of  Abraham  Barnes  had 
been  cut  out  of  the  account  book  in  one  place,  where  he 
had  signed  it  to  a  receipt  of  a  settlement  by  one  Cook. 

It  appeared  firom  the  deed  offered  in  evidence  by  the 
defendant  from  Barnes  to  Fowler,  that  Barnes'  given  name 
was  spelt  Abrahem,  and  his  surname  written  with  a  large 
capital  B. 

The  plaintiff  then  offered  to  prove  that  the  said  account  f 
book  was  in  the  genuine  hand  writing  of  said  Barnes,  and  \ 
that  his  name  appearing  therein  twice,  was  written  by  him-    I 
self  in  1797,  and  was  spelt  and  written  in  the  manner  Eli-    ! 
xabeth  Barber  declared  he  usually  wrote  and  spelt  his 
name ;  and  that  there  was  no  similarity  between  the  hand 
writmg  of  Barnes  in  the  account  book  and  the  signature  to  1 
the  deed. 

This  evidence  was  objected  to  by  the  defendant's  coun- 
seiy  and  rejected  by  the  judge,  on  the  ground  that  it  would 
be  a  comparison  of  hand  writing,  which  he  held  inadmis« 
Bible. 

*The  plaintiff  then  oflbred  to  prove  that  the  part  of  the  [*100^ 

account  book  which  apposed  to  be  in  the  hand  writing  of 
Barnes  was  the  genuine  band  writing  of  Barnes,  with  a 
view  to  submit  the  book  and  deed  to  the  inspection  of  the 
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NEW  TOEK,  jory,  ¥Ffaieh  wbb  alfio  objected  to  by  the  deCei)deot'a  qqw- 


sel,  and  rejected  by  the  Gouit. 
^  After  the  plaintiff  bad  called  a  witnoasi  wba  bad  seea 

PhiUips.  Barnes  (tbe  patentee)  write^  and  wbo  gave  m  opinion 
against  the  genuineauesB  of  the  fiignatnre  to  Fowl^rV  deed* 
he  (tbe  plaisdifi)  ofG»red  to  prove  by  the  «ame  witMl»>  that 
the  band  writing  in  the  acoouat  bookwai  the  genuine 
hand  wiiling  of  Barnes.  This  wa»  objected  to  by  the  defen«* 
dant's  Gonnsel,  and  rejected  by  the  judge. 

Here  the  plaintiff  rested. 

The  defendant  then  offered  in  evidenoe  a  leaee  from  John 
Yost  to  Abraham  Barnes,  for  a  part  of  the  lot  in  question, 
how  mueh  did  not  appear,  bearing  date  June  IS,  1806,  to 
which  the  signature  purporting  to  be  tiiat  of  Barnes,  was 
made  by  spelhng  his  first  name.  Abraheiii«  and  writing  his 
surname  with  a  capital  B.  The  lease  purported  to  be  exe- 
coted  in  the  presence  of  two  witnesses,  Abraham  Hugunin 
and  Peter  Hugunin,  bolji  bring  at  the  time  of  the  trial 
within  the  jurisdiction  of  the  court ;  but  n^etther  of  them 
called  to  prove  the  .execution.  The  defendant  offered  it 
as  hasring  been  proved  in  pursuance  of  tbfi  ixst  section  of 
die  act  of  1813,  concerning  deeds,  (sess«  86.,  ch.  07,  §  1, 
1  R.  L.  369  ;)  and  the  certificate  of  proof  endorsed  there* 
on,  was  in  the  wocds  and  figures  following;,  ria,  '^  State  of 
New  York,  Oswego  county^  ss :  on  the  S^6th  day  of  Decent 
ber,  in  the  year  of  our  Lord,  eighteen  bundr^  ami  twen* 
ty-six,  personally  appeared  before  me  Abraham  Hugunin, 
to  me  personally  known,  who  being  duly  sworn,  deposi^th 
and  says,  that  he  is  personalty  acqusdnted  with  John  YosI 
and  Abraham  Barnes^  the  grantors  within  named  and 
described,  and  that  the  said  John  Yost  and  Abraham 
Barnes  did  acknowledge  to  him  the  said  Abraham  Hugu- 
nin, that  they  did  sign,  seal,  and  deliver  the  within  instruf* 
ment,  as  their  yoliiatary  act  and  deed,  and  fior  the  uses  and 
purposes  therein  mentioned,  and  that  this  deponent  sub* 
^101]  scribed  *hie  name  thefeto  as  a  witness  at  the  saipM  time. 

All  which  is  satisfactory  evidence  to  me  of  Uie  due  «xe» 
eutbn  of  said  instroment.  Pbtbr  D.  Huoimxirv 

First  judge  of  Oswego  county  ooutta.* 
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The  reading  of  this  lease  in  evidence  was  objected  to  by  NEW  YOEX, 

the  plaintiff's  counsel,  because  the  witness  mentioned  in  — r^ 

the  certificate  did  not  see  the  lease  executed;  and,  for  y, 

aught  that  i^pears  from  the  certificate,  the  acknowledg*      ^^^P*- 
meni  made  by  Barnes  and  Yost  tp  him,  was  Iob^  after  the 
execution  of  the  lease,  which  would  not  be  oompetent  proo^ 
where  there  is  a  subscribing  witness  to  the  lease  as  here, 
viz.  Peter  Hugunin. 

lliis  objection  was  overruled  by  the  judge,  and  the  lease 
was  read  to  the  jury  for  tiie  purpose  of  showing  an  ack* 
nowledgment  and  ac<|uiescence  by  Barnes  in  Yost's  title. 

The  defendant  then  gave  further  evidence  as  to  the  pos- 
session and  acts  of  ownership  by  those  claiming  under 
Fowler.  But  the  possession  was  not  continued  fot  20 
years,  not  connected  with  the  defendant. 

Here  the  testimony  closed,  and  the  judge  in  efaaiging  the 
jury,  among  other  things,  stated  that  long  possessions  accor- 
ding to  a  title  or  claim,  though  they  were  interrupted  and 
not  continued  for  20  years,  were  i^ong  evidence  in  support 
of  that  title ;  which  position  of  bis  honor  was  objected  to 
by  the  plaintiiTs  counsd. 

The  jury  found  a  verdict  for  the  detmdant. 

A  motion  was  now  made,  in  behalf  of  the  plaintiff^  for  a 
new  Mai. 

B.  jD.  NosBpn^  for  the  {daintiff.  The  deed  from  Barnes 
to  Fowler  was  not  proved  to  be  a  filed  deed.  By  the  iact 
of  January  8th,  1794,  (sess.  17,  ch.  1,  §!>  1  R-  h-  ^9,)  all 
deeds  concerning  the  military  lands,  were,  previous  to  tbe 
1st  of  May,  1794,  to  be  deposited  with  the  cl^rk  of  Albany, 
who  was  by  tJie  1st  of  June  to  deliver  them  to  the  cleirk  of 
Herkimer.  If  not  deposited,  they  are  to  be  deemed  fraudu* 
lent  and  void  against  subsequent  purchasers  and  moiiga* 
gees.  This  ac^wns  amended,  and  the  time  of  depositing 
enlarged  to  the  1st  of  May,  1 795,  by  the  act  of  March  37th» 
1T94.    (1  R.L.  211,  18,^1.) 

*Thi8  deed  was  not  registered  according  to  law.    The  [*102] 

first  general  registry  act  was  that  of  February  26th,  1T88; 
(2  Greenleaf 's  Laws,  99;)  ^e  next  registry  kw  was  the  aot 
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NEW  YOEK,  of  the  8th  January,  1794,  (1  R.  L.  209,)  already  cited,  and 
—    *  respects  military  lands  only.    By  this,  all  deeds  executed 

V.  after  the  act  passed  must  be  recorded,  in  order  to  have  ef* 

Phillips  f^^^  against  purchasers.  Another  general  registry  act  passed 
in  1813,  (sess.  36,  ch.  97,  1  R.  L.  369.)  The  7th  section 
of  this  act  authorizes  certain  deeds,  acknowledged  previous 
to  1801 ,  to  be  recorded ;  but  it  excepts  deeds  relating  to  the 
military  tract,  which  were  not  deposited  with  the  clerk  of 
Albany  previous  to  May,  1795.  By  these  acts  relating  to 
miUtary  lands,  the  deeds,  in  order  to  be  efTectual,  must  be 
recorded  in  the  clerk's  office  of  the  county  of  Herkimer, 
and  the  identity  of  the  grantor  must  be  shown.  (1  R.  L. 
219.)  By  the  act  of  February  4th,  1814,  (sess.  37,  ch.  5, 
3  Laws,  9,  c,)  deeds  of  military  land,  executed  previous  to 
May  1st,  1797,  could  not  be  recorded  unless  acknowledged 
according  to  the  1st  section  of  the  general  registry  act  of 
1813.  And  the  statute  of  April  14th,  1820,  (sess.  43,  ch 
245,  ^  3,  5  Laws,  248,  c,)  is  peremptory  that  no  deed  con- 
cerning these  bounty  lands,  executed  previous  to  May,  1797» 
shall  be  read  in  evidence,  unless  it  be  acknowledged  or 
proved  according  to  the  first  section  of  the  act  of  April  12th, 
1813.  There  cannot  be  a  pretence  that  this  deed  does  not 
come  within  that  act.  The  officer  does  not  certify  that  he 
knew  the  witness,  or  that  the  witness  knew  the  grantor. 
Recording  in  the  secretary's  office  did  not  remedy  the  de- 
fect. We  are  aware  it  may  be  said  that  a  vested  right  to 
give  this  deed  in  evidence,  was  acquired  under  the  act  of 
1788,  according  to  which  it  was  acknowledged;  and  that 
such  right  could  not  be  divested  by  the  act  of  1820.  But 
the  same  objection  may  be  made  against  the  act  of  1794, 
and  indeed  all  the  provisions  of  the  various  acts  to  prevent 
frauds  in.  respect  to  any  deeds  executed  previous  to  their 
passage.  Yet  these  statutes  have  always  been  acted 
upon.  Jackson  v.  Howe,  (19  John.  80,)  ^^as  the  case  of  a 
deed  duly  deposited  and  properly  recorded  before  the  act 
of  1820  passed.  It  was  holden  that  such  a  deed  was  not 
affected  by  the  subsequent  statute. 
[*103]  *That  is  not  this  case.     Here  the  leed  was  never  depo- 

sited and  never  properly  recorded. 
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The  acknowfedgment  of  the  deed  from  Olcott  to  Lay  in  NEW  TOBK, 
A.pril,  1796,  being  under  the  act  of  1788,  is  now  admitted  — j^^^^  ' 
to  be  sufficient,  although  the  vritness  who  proved  the  iden-  v. 

fitj  of  the  grantor  was  not  named.  *  ^^'* 

But  it  is  insisted  that  there  should  have  been  a  certificate 
that  Ml  Stevens  was  the  first  judge  of  Seneca  county,  to 
warrant  the  reading  of  the  deed  from  Yost  and  wife  to 
Jerome.  This  is  virtually  required  by  the  act  of  March 
24th,  1818,  (sess.  41,  ch.  55,  ^  5,  4  Laws,  44,  5,  c.)  By 
this  act,  no  deed  proved  or  acknowledged  before  a  county 
judge  can  be  recorded  in  any  county  of  which  he  is  not  a 
judge,  without  the  certificate  of  the  clerk  of  his  county 
authenticating  his  signature.  True,  by  the  act  of  the  same 
session,  oCApril  20th,  1818,  (ch.  195,  ^  1,  4  L^Ws,  c,) 
judges  of  the  common  pleas  of  the  degree  of  counsel,  are 
authorised  to  perform  all  the  chamber  duties  of  a  judge  of 
the  supreme  court,  of  which  the  acknowledging  or  taking 
the  proof  of  deeds  is  one ;  but  this  does  not  repeal  the  for- 
mer act  requiring  a  certificate.  They  are  still  local  offi- 
cers ;  and  the  principle  of  the  former  act  applies.  The 
clerks  were  in  danger  of  being  imposed  upon  by  forge- 
ries. This  was  the  evil ;  and  the  mischief  is  not  removed 
by  the  circumstance  that  the  judge  is  of  the  degree  of 
counsel. 

It  was  competent  for  the  plaintifiT  to  prove  Barnes'  hand , 
writing  in  his  account  book,  to  show  the  character  of  his 
h^ad,  as  well  as  the  manner  in  which  he  spelt  his  name,  and\ 
how  he  wrote  it.    It  was  important  to  show  the  dissimilar-  '• 
ity  between  his  name  and  hand  writing  at  the  date  of  his 
book,  and  the  signature  to  the  deed.    It  veas  at  any  rate  / 
admissible  as  refreshing  the  recollection  of  witnesses  on  \ 
the  question  of  hand  writing.    It  was  also  proper  for  the   ' 
jury  to  make  the  comparison. 

In  Allesbrook  v.  Roach,  (1  Esp.  Rep.  351,)  the  jury 
were  pernutted  to  compare  the  signature  to  the  instrument 
in  question  with  specimens  admitted  to  be  the  hand  of  the 
party  who  signed ;  and  Lord  Kenyon  there  pronounces  dis- 
tinctly in  favor  of  a  comparison  of  hands.  The  vntness 
need  not  always  *have  seen  the  party  vmte,  or  corres-  [*104] 
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Ng^  l^F*  P^^'^d  "^^^  him.    It  has  been  a  long  time  the  unifono 
— j^^^      practice  at  the  oyer  and  terminer  to  prove  the  forgery  of 
Y.  baiik  billB,  without  the  witnesi  either  having  seen  the  t'ank 

^  officers  write,  or  corresponded  with  them.  In  State  v. 
Bronson,  (1  Root,  307,)  the  rule  is  laid  down  by  the  court 
generally,  that  comparison  of  the  hand  writing  of  the  party 
is  admissible  evidence  even  in  a  criminal  prosecution  ;  and 
like  all  other  erideace,  to  be  left  to  the  jury.  In  Titford 
V.  Knott,  (2  John.  Cas.  211,  214,)  this  court  held*  that  a 
witness  wan  not  confined  to  knowledge  froin  eeeing  the 
party  write,  oi?  corresponding  with  him ;  that  he  might  be 
guided  by  hie  knowledge  derived  from  authentic  papers  in 
the  course  of  businees,  or,  having  in  either  of  these  ways 
acquired  some  knowledge  of  the  hand,  he  might  fortify  his 
memory  by  a  comparison  of  hands  in  court.  (Burr  v. 
Harper,  1  HoH's  N.  P.  Cas.  420,  S.  P.)  In  Revet  v.  Bra- 
ham,  (4  T.  K.  497,  1  Phil.  Ev.  373,  S.  C.,)  a  witness  was 
allowed  to  speak  to  hand  writing  merely  from  his  skill  in 
detecting  fioigeries.  And  ancient  writings  may  be  proved, 
and  (by  parity  of  season)  disproved  by  a  mere  comparison 
of  hands.  (1  PfaU.  Er.  375^,  3,  and  the  cases  l^ere  cited, 
Am.  ed.  of  1820.  Roe  v.  Rawliogs,  7  East,  282,  and  note 
(a)  there.  14  East,  327.)  In  Jackson  v.  Vanduzen, 
(5  John.  144,)  the  mark  of  a  witness  to  a  will  was  proved 
by  comparison;  the  witness  proving  it, having  aeen  him 
make  his  mark  but  once. 

The  lease  purporting  to  have  been  made  from  Yoet  to 
Barnes,  was  not  suficient^y  proved.  The  eertifioate  of 
proof  was  defective,  it  not  appearing  that  the  vritness  pro- 
duced to  prove  the  eacecution,  saw  the  lease  executed.  Me 
only  staited  that  the  parties  acknowledged  that  they  ex^e- 
cttted  it;  and  there  was  a  subscribing  witness  besides 
The  statute,  (1  R.  L.  369,  ^  1,)  is  that  a  deed  must  be 
proved  by  the  mAscfMng  witness.  This  must  mean  the 
witness  who  saw  the  original  execution,  or  witoessed  tjte 
deed  at  that  time  in  fact.  The  proof  here  is  no  more  than 
a « bare  ooirfiession  of  1^  party  that  he  gave  the  lease. 
This  is  insufficient  where  there  is  a  subscribing  witness. 
Foic  V.  Roil,  3  John.  477.) 
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Th6  chaigs  of  the  jadga  wis  BKSonrect,  in  easing  that  NEW  70RE, 
long pMB68sion8  adcordiiig  to  a  title  or  claim,  thou^  uiter-  —    V* 
rt^ted  *and  not  oontiaaed  for  20  yeairs^  were  strong  ^vi-  y. 

deace  in  support  of  title.  Pkuiipn.  • 

Z).  Kettoggy  coattfa.  The  deed  fro^  Bames  to  Fowler 
was  proved  according  to  the  then  existiag  law,  and  record- 
ed m  the  secretary's  office  accotfding  to  the  htw  then  in 
force ;  *(3  Greealeaf's  I^aws,  90;)  and  it  was  not  competent 
for  the  legislature  to  declare  that  sach  a  reeavd  should  not 
be  admitted  in  evidenoe.    (Jackson  v.  How,  19  John.  SO.) 

The  £rst  act  in  relation  to  the  proof  and  recording  of 
deeds  given  for  military  bounty  lands,  was  passed  on  the 
8th  day  ot  January,  1794^  (I  R.  L.  209,)  which  requires  sU 
deeds  theretofore  made,  to  be  deposited  with  the  clerk  of 
Albany  on  or  before  the  Ist  day  of  May,  1794,  o^  that  they 
shall  be  adjudged  '' fraudulent  andiroid  against  subsequent 
purchasers  for  valuable  c<msideratioii,  dec;  and  that  all 
deeds  and  oonveyanoes  hereafter  to  be  made  and  eacecuted 
of  or  eoncenuag,  or  whereby  any  of  the  aaid  lands  may 
be  any  way  affected  in  law  or  equity,  shall  be  recorded  by 
the  said  clerk  of  the  said  county  of  Hei^kimer,  &o.;  and 
th^  every  deed  aad  conveyance  hereafter  to  be  made  and 
executed  of  or  concerning,  or  whereby  any  of  the  said  lands  . 
may  be  any  way  affected  in  law  or  equity,  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser,  dec. 
unless  the  same  be  recorded,  &c.  before  the  recordings  Sec, 
Provided  always,  that  no  such  deed  or  conveyance  shall  be 
rec(Nrded,  unless  the  same  shall  be  first  duly  acknowledged 
by  the  party  who  shall  execute  the  same  before,  &c" 

By  a  subsequent  act,  passed  the  27th  of  Mai^ch,  1794^(1 
R.  L.  212,)  the  time  for  depositing  such  deeds  was  pro- 
longed until  the  1st  day  of  May,  1795. 

By  the  first  act,  two  kinds  of  deeds  are  spoken  of^  viz. 
deeds  then  executed  at  the  time  of  passing  the  act,  and 
deeds  to  be  thereafter  executed.  The  first  were  required 
to  be  deposited,  and  the  last  to  be  recorded.  The  deeds, 
which  were  filed,  were  not  required  to  be  recorded,  and 
aubeequent  deeds  could  not  gain  a  preference  although  they 
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NEW  YORK,  might  be  first  recorded.    In  speaking  of  the  manner  in  which 
—    *   -  '  ■  "such  deeds"  should  be  acknowledged,  the  legislature  eri- 
y.  dently  had  *reference  to  such  deeds  as  were  spoken  of  in 

^'      the  next  preceding  sentence,  and  which  were  deeds  there- 
after to  be  executed. 

The  next  act  which- can  hare  any  bearing  upon  the  deed 
in  question,  was  passed  the  14th  of  April,  1820,  (sess.  43, 
ch.  245,  5  Laws,  248,  b;)  by  the  3d  section  of  which  it  is 
enacted  "that  no  deed,  conveyance  or  writing,  relating  to 
the  title  or  property  of  any  lands  granted  by  this  state  as 
bounty  lands  to  the  officers  and  troops  of  this  state  who 
served  in  the  army  of  the  United  States,  executed  on  or 
before  the  first  day  of  May,  1797/'  (see  act  of  12th  Feb- 
ruary, 1798.  1 .  R  L.  216,)  "shall  hereafter  be  read  in  evi- 
dence in  any  court  of  this  state,  unless  the  same  be  acknow- 
ledged or  proved  according  to  the  provisions  of  the  first 
section  of  the  act  entitled,  'An  act  concerning  deeds,'  passed 
,the  li2th  day  of  April,  1813 ;  any  thing  in  the  seventh  section 
of  said  act,  or  any  law  to  the  contrary  notwithstanding." 

This  section  was  evidently  intended  by  the  legislature  to 
extend  no  further  than  fully  to  repeal  the  7th  section  therein 
referred  to,  which  permitted  all  file  deeds  acknowledged  or 
proved  according  to  the  then  existing  law,  to  be  rec(ifded 
•  and  to  be  read  in  evidence ;  the  former  part  pt  which  was 
repealed  by  the  act  of  the  4th  of  February,  1814,  (sess.  37, 
ch.  6, 3  Laws,  9,  b,)  leaving  that  part  of  the  7th  section  which 
authorized  deeds  so  acknowledged  to  be  read  in  evidence, 
in  full  force.  And  such  are  the  constructions  which  have 
been  virtually  put  upon  the  act  of  1820,  by  the  decision  of 
this  court  in  the  cases  of  Jackson,  ^ea?  dem.  Yates,  t;.  How, 
(19  John.  80,)  and  Jackson,  ex  dem,  Hungerford  and  others, 
V.  Eaton,  (20  John.  478.) 

But  few  deeds  for  military  lands  were  recorded  be- 
fore the  8th  day  of  January,  1794.  A  vast  many  were 
recorded  between  that  day  and  the  Ist  day  of  May,  1795, 
Doing  the  day  limited  for  depositing  them  with  the  clerk 
of  Albany,  which  recording  was  done  for  the  purpose  of 
preserving  the  evidence  of  the  titles  to  the  lands,  as 
the  deeds  were  to  be  placed  bevond  the  control  of  the 


OF  THE  STATE  OP  NEW  TOM.  106 

owners.  Certificates  from  the  clerk  of  Cayuga  county  and  NEW  TOBK, 
the  secretary  will  show  this  to  be  true.  The  practice  under  — j-— — - 
that  act  ought  to  hare  great  weight  in  giving  it  a  construe-  ▼. 

tion.    (Jackson  v.  Gumaer,  2  Cowen,  667  )    .  ^^^' 

*If  the  deed  was  recorded  in  pursuance  of  a  then  existing  [*107] 

statute,  the  legislature  could  not,  by  any  subsequent  statute, 
destroy  the  evidence  of  Fowler's  title.  His  right  became 
vested  and  could  not  be  taken  away.  .  ^ 

The  deed  was  proved  to  have  come  from  the  proper 
office,  when  it  veas  brought  to  court  by  the  clerk  of  Cayuga 
county ;  it  was  on  file  in  his  office ;  and  th^  endorsements 
apon  the  back  of  the  deed  were  as  much  evidence  of  its 
having  been  deposited  with  the  clerk  of  Albany  county,  and 
recorded  in  the  secretary's  office,  as  the  endorsement  upon 
a  judgment  recorded  or  any  other  paper,  would  be  of  the 
time  of  filing  or  docketing  such  record  or  paper,  which  no 
person  has  thought  proper  to  question. 

The  clerk  was  required  by  the  act  of  1794,  to  register  in 
a  book  the  names  of  the  grantor  and  grantee ;  and  the  date 
of  the  deed,  and  his  endorsement  of  having  done  so  has  al- 
ways been  taken  as  evidence  of  its  having  been  done,  and 
of  the  time  of  depositing. 

But  the  lessors  of  the  plaintiff  were  not  bona  fide  pur- 
chasers, and  they  cannot  object  that  the  deed  was  not  de- 
posited. 

All  the  lessors  of  the  plaintiff,  excepting  Parker,  are  heirs 
at  law  of  the  grantor  in  Fowler's  d^ed ;  and  Parker,  the 
other  lessor,  is  not  a  purchaser. 

The  certificate  of  acknowledgment  of  the  deed  from  01- 
cott  to  Lay  was  sufficient.  If  it  was  defective,  it  was  of 
no  consequence,  as  the  deed  to  Fowler  proved  a  subsisting 
title  out  of  the  lessors  of  the  plaintiff.  And  the  defendant 
being  in  possession  under  color  of  a  bona  fide  title,  may  set 
up  a  subsisting  outstanding  title  in  a  stranger,  to  defeat  the 
plaintiff's  recovery,  although  the  defendant  has  no  title  in 
himself.  (Jackson,  ex  dem.  Dunbar  v.  Todd,  6  John.  257. 
Jackson,  ex  dem.  Seeley  v.  Morse,  16  John.  197.  Buller's 
N.  P.  110.  Runnington  on  Eject.  348.  Jackson,  ex  denv. 
Ten  Eyck  v.  Richards,  6  Cowen,  617.) 

Vol.  IX.— 8 


t07  GASES  ZEf  THE  SUpBEHE  COCTIT 

WSW  YCfBZ,      The  decision  6f  thtf  court  in  rejdctiitff  the  account  book 

^^^- — ^  8End  the  evidence  of  ooinpliriBoh  of  hdnd  writinjj  betvre^ 

T.  Batne»'  nalne  to  the  deed  and  the  hand  writing  in  the  At- 

PhUUpB.  count  book,  Was  correct. 
[^108]  f  ""Phillipti  sa;^8  (1  PhL  on  £V.  9710  <'It  ict  an  established 
rule  of  evidence^  that  hand  writing  canhdt  be  pro  ted  by 
comparing  the  paper  in  disj^e  l^ith  any  other  fiapeni^  He- 
knowledged  to  be  genuine*  The  reason  UsnaBjr  given  is, 
that  unless  a  jury  can  read^  they  would  be  uiable  to  insti- 
tute a  domparisotii  of  Judge  of  the  supposed  restoiblabce. 
Another  reasdtl  for  rejec|lhg  such  a  tomparisdn  seems  to 
be^  that  the  writings  intended  as  specitnens  t«  be  ctnnpared 
tdth  the  disputed  paper,  would  be  brought  together  by  a 
patty  to  the  suit)  who  is  interested  to  select  such  Writings 
6hly  as  tnky  best  serre  his  |mrpose ;  and  they  ate  not  likely, 
therefore,  to  exhibit  a  fair  specimen  of  the  general  character 
of  hand  writing." 

The  latter  reasoh  applied  with  peculiar  foce  in  this  c&se; 
lu^  it  lippears,  the  name  of  Barnes  had  been  out  6tt  of  the 
account  book)  where  he  had  signed  it  to  a  settlemtot ;  and 
the  onl)r  two  places  in  which  hiil  name  noW  appears,  are 
supposed  to  be  those  which  will  best  serve  tiie  plaintiff's 
purpose.  The  book  is  produced  by  the  party  in  iiitdtest, 
and  why  cut  otlt  Barnes'  name  in  any  place,  if  he  wants  to 
exhibit  a  fair  specimen  ? 

In  Stranger  Vi  Searle^  (1  Esp.  B^p*  140  ^^^^f^  K^Ayon 
rul^,  that  a  witness  should  not  be  allowed  tb  decide  on 
comparison  of  hands,  although  in  Alleibrook  v^,  Roach,  (1 
id.  351,)  he  permitted  it^  iaying  he  had  always  been  inclined 
to  admit  it.  Aod  in  The  King  i>.  Cator,  (4  Esp.  Rep.  117,) 
Hbtham,  baron,  rejected  such  eridehce,  after  a  very  fidl 
arguMeht,  tod  idiuch  reflectioii.  (Sise  also  Ihfe  daseir  col- 
lected in  a  hotil  at  the  end  of  this  volumoy  Day's  editioa ; 
atfid  also  Macferson  t;.  Thoyt^s^  Peak.  Cas.  30.) 

The  case  of  Jaeki^on  ex  dem.  Van  Dnn&n  afi4  others  v. 
Van  Dusen,  (5  John.  1440  does  not  OTerktilfe  tho  former 
decisions.  This  was  the  case  of  a  will^  where  one  of  the 
.subscribing  witliesses  made  his  mark  in  a  peculiar  tndnner. 
The  witness  had  seen  the  person  make  his  mark  at  another 
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t!ii«8,  -whifch  th6  wiittfess  then  had  iti  hi!i  poss^sioh,  and  it  NTE  W  Y^K, 
was  accifrnipdnied  by  proof  of  the  declaration  ojf  tone  of  the  — jai>k8on 
fcfther  Witnesses  in  his  Hfetime,  that  he  and  S.  W.  had         ▼. 
iiubsit^flbed  the  Will  as  witnesses.    Mr.  Jtiirtice  Van  Ness      P^^^lP*- 
Says,  he  does  not  mfeitft  to  *controirert  the  rule,  that  a  fcoih-  [•109] 

parison  of  hands  is  not  competent  testimony.  The  Witness 
tdgned  the  initid  l^ttefs  of  his  name  S.  W.  \  from  the 
peculiar  character  and  strudture  of  which,  he  believed  theth 
to  have  been  made  by  Wheeler. 

In  Morewdod  t?.  Wood,  (U  fiatft,  S2S,)  evidence  of 
comparison  of  hand  writing  waisT  admitted  ilpon  the  ground 
thisit  no  better  evidence  could  be  obtained,  ka  the  person 
whose  hand  writing  w^  proved  had  beto  l6ng  since  dead ; 
but  no  objection  Was  made  to  the  testimdhy. 

In  Titfofd  V.  Knott,  (2  John.  Cas.  fell,)  Kent,  justice, 
says,  "  if  the  witness  has  no  prfe'i^ious  knowledge  oi  thfe 
hand,  he  cannot  then  be  permitted  to  decide  ft  in  court 
from  a  comparison  of  hands.** 

Many  of  the  cases  reported,  which  at  first  would  seem  to 
lie  in  favor  of  admitting  such  evidence,  are  in  fact  against 
'  it ;  such  as  proving  ancient  writings  by  WitncSsses  who  havfe 
become  acquainted  with  the  manner  of  a  person's  signing 
iii*  name  by»ihspecting  other  ancient  writings,  which  bear 
file  same  signature,  aTid  which  have  beefn  treefted  and  regit- , 
larly  preserved  as  authentic  documents.  (Norrid'  Peake,  -• 
156.)  Snch  proof  is  ndt  a  comparison  of  hand  writing. 
Sot  the  perion  has  gamed  a  knbwledge  of  the  general 
chatacrterof  the  hand,  by  having  fteqtiently  seen  the  hand 
illrrittng  whfidi  is  gemnne. 

The  lease  firom  Yost  to  fialmes  Wais  sufficiently  proved. 

The  certificate  states  thal^ort  and  Batnes  acknowledged 
to  the  witness,  **that  they  did  Sign,  sfetd  and  delivetthe 
Whhiti  iniitrtttttent  «s  their  vdltmtary  act  and  dted,  &d.,  and 
that  this  deponent  sabscrfbed  his  name  theMo  ^  a  wit- 
ness, at  the  same  time ;  ell  which  is  satielfactofy  evidence 
to  me  of  the  due  execution  of  said  ihiitrument." 

It  is  a  very  common  wtiy  of  becoming  a  isncibscribing  wit- 
Hen  to  a  deed.  The  ]paitiA  sigh,  and  call  npon  &  person 
ilrithin  beairing  to  step  ih  and  witneiss  it.    This  Was  proba- 
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NEW  YOTK,  bly  done  here.    At  any  rate,  if  the  oflicer  was  satisfied  of 

— Jack — ~  ^^^  ^^®  execution,  the  court  will  not  look  any  further.  He 

▼.  is  the  person  who  interrogates  the  witness ;  and  after  hear- 

PhiUipo.      jjjg   ^i^g   particulars    in  •relation  to  the  execution,  he 

r*llO]  reduces  the  testimony  to  form.    (Jackson  v.  Livingston, 

6  John.  157.) 

Hugenin  subscribed  his  name  as  a  witness,  and  the  court 
will  intend,  that  it  was  done  at  the  time  of  the  execution 
of  the  lease. 

As  to  the  objection,  that  the  certificate  of  judge  Stevens 
on  the  deed  from  Yost  to  Jerome  was  not  duly  authenti- 
cated ;  the  judge  was  a  counsellor  at  law,  and  took  the 
acknowledgment  under  his  power  as  a  judge  of  the 
supreme  court  at  chambers.  In  such  case,  a  certificate  of 
the  clerk  is  not  necessary ;  and  this  was  held  expressly  in 
Jackson  v.  Chapin,  (5  Cowen,  485.) 

As  to  the  charge  of  the  judge,  the  counsel  referred  to 
Smith  V.  LoriUard,  (10  John.  355.) 

Curia,  per  Savage,  Ch.  J.  (after  stating  the  case.)  The 
most  important  question  arises  upon  the  admissibility  of  the 
deed  from  Barnes  to  Fowler. 

The  first  objection  to  this  deed  is,  that  it  was  not  proved 
to  have  been  filed,  nor  deposited,  nor  registered  according 
to  the  statute. 

One  answer  is,  that  a  non-compliance  wifh  the  act  in 
this  case,  does  not  affect  the  rights  of  the  grantee  or  his 
assigns.  The  statute  relied  upon,  indeed,  directs  that  all 
deeds  theretofore  executed,  &c.  should  be  deposited  ;  and 
if  not,  they  should  be  adjudged  firaudulent  and  void  against 
subsequent  purchasers  or  mortgagees  for  valuable  consider- 
ation ;  but  not  against  the  grantor  and  his  heirs.  The  les- 
sors of  the  plaintiff*,  in  whom  any  title  is  pretended,  are  the 
children  and  heirs  at  law  of  the  grantor. 

But  another  answer,  perhaps,  may  be  given,  which  is, 
that  there  is,  prima  facie  evidence  that  the  deed  was  de- 
posited according  to  the  acts  of  1794.  It  was  found  in  the 
office  where  it  should  be,  i^it  was  deposited.  It  was 
proved,  before  the  time  limited  for  depositing,  anc*       ^ 
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marked,  ''Registered  April  29,  1795."    To  this  there  is  NEW  YORK, 
no  signature,  but  being  in  the  clerk's  office  of  Cajruga       'j^^^ 
county,  without  explanation,  and  not  being  recorded,  the  v. 

presuAption  being  in  favor  of  a  legal  performance  of  duty  *^"* 

by  public  officers,  the  deed  must  have  come  from  the  clerk 
of  Albany,  through  Herkimer  and  Onondaga.    •(See  the  [•ill] 

acts  concerning  these  deeds  collected,  1  R.  L.  209  to  218.) 
In  neither  of  the  latter  offices  could  the  registry  have  been 
made.    None  was  required  by  law ;  \jut  in  Albany  it  was. 

I  think,  therefore,  the  memorandum  on  the  back  was 
prima  facie  evidence  of  the  deposit  having  been  made  on 
the  29th  of  April,  1795,  which  was  in  time. 

The  next  objection  to  this  deed  is,  that  th^  proof  was 
defective.  The  law  in  force  when  this  deed  was  executed 
and  proved,  was  the  act  of  the  26th  of  February,  1788.  By 
tMkt  act,  no  deed  could  be  recorded  without  an  ackno\7ledg- 
ment  or  due  proof  by  one  of  the  subscribing  witnesses. 
That  act  does  not  prescribe  the  form  nor  the  substance  of 
the  certificate  of  the  officer  taking  the  acknowledgment 
or  proof;  but  merely  says  that  a  certificate  of  the  acknow- 
.  ledgment  or  proof  should  be  endorsed  upon  the  deed.  By 
the  same  act,  a  deed  duly  proved  and  recorded,  or  the 
record  thereof,  might  be  read  in  evidence. 

The  act  of  1813  required  that  the  certificate  of  the  offi- 
cer taking  the  proof  should  contain  the  names  of  the  wit- 
nesses and  their  testimony ;  and  the  act  of  1820  prohibits 
the  reading  in  evidence  of  any  deed  for  lajnds  in  the  military 
tract,  unless  acknowledged  or  proved  according  to  the  act  of 
1813.  If  the  statute  of  1820  were  to  receive  a  literal  con- 
struction, this  objection  must  be  fatal.  [1]  But  in  the  case 
of  Jackson  v.  How,  (19  John.  80,)  this  court,  after  a  criti- 
cal examination  of  these  several  acts,  decided  that  the 

[1]  Since  S%mimy  1, 1830,  iha  fonnar  Uws  of  New  Tork,  relative  to  the 
proo^  aeknowledgment,  and  reoorda  of  deeds  &c  are  entirely  obsolete,  as 
regards  conveyauoes  sinee  that  time,  stiU  they  are  often  drawn  in  question, 
when  oonveyaoees  acknowledged,  proved  and  recorded  under  them,  aM 
•ought  to  be  given  in  evidence.  A  list  of  re&ranoes  to  those  Jaws  and  the 
adjudications  nnder  them  may  be  foond  in  2  Cowen  &  Hill's  Notes  to  PhiL 
£t.  470. 
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NEW  YOEK,  only  operation  o£  the  act  of  1^20,  takf n  in  connectigti  vitA 
^^'^^^'.  Ijjje  act  of  1814,  is  to  prevent  the  reading  in  eridepce  of  ai| 
▼.  ^      unrecorded  deed^  although  it  may  have  been  ackqwledged  in 
Phmip»,      cQnfonnity  with  the  existing  laws ;  hut  which  the  y^y  h^ 
neglected  to  have  Recorded  in  due  seasw.    This  de#d  ftpift 
Barnes  tp  Fowler,  hpivi^ig  been  proved  accor^g  tp  enisl- 
ing laws,  ^v^A  duly  recoifdedx  w  t^oX  einhrac^d  ift  \h^  mew- 
ing of  the  act  of  1820,  apd  was  therefore  properly  read  \b 
evidence. 

The  next  qb^ection  is  to  the  deed  from  Yoa*  to  Jerome. 
It  is  faid  there  should  have  been  a  certificate  of  the  county 
clerk,  that  L.  F.  Stephens  was  first  j^e  of  Seoeci^ 
county,  althpugb  he  wai  a  counsellor,  &c.    This  poiiit  has 

1*1 12]  been  decided.    •Where  the  proof  q?  agknowledgm^at  i% 

taken  before  a  judge  of  this  courts  or  a  comnH^siovier  to 
perform  certain  duties  of  a  judge  of  this  court,  no  cei^fic%|a 
from  the  county  clevk  is  ^cessi^ry*  Th^  first  judge  of  ^ 
court  of  commo^^  pleas  be^g  a  counsellor  of  this  court,  ia  |i 
commissioner  6x  officio;  and  theirefor-e  w  certificate  ia 
necessary.    (5  Cowen«  485.) 

The  de^d  |^om  B^mfies  tp  Fowler  being  properly  iu  evi- 
dence, and  showipg^  a  title  put  ^  the  le^sor^,  they  had  & 
right  to  show  that  the  deed  was  a  forgery  by  prQ{)ier  testi-, 
mony  an4  th^y  contended  that  Barnes'  s^ouut  hook  was 
proper  for  that  service^  by  inray  of  ppjRipf^u^  oi  haiod  writ- 
ing. The  rule  is  $ettle4  in  fugUpd*  ^  I  beheve  in  thia 
8tate„  that  comp^risoi^  of  h^ds  hy  ^tisfkgpsitiog^  uf  two 
writings,  in  order  to  ascert9>iu  whethpir  bath  were  wrijttei^ 
by  the  same  person,  i^  in^^ous^ible  [1}     (1  Stiurk.  £v. 

[1]  TIM  ^»  U^  b«ep  iiLY«rli^)tf  ^}hw^  b]^ Iho  llnflidi  Courb:  S—  4 
£fp.  273,  a,  Day'«  e^.  2  Qoii(e»  k  Hi^>  l^ojtef,  47^  $$  m^  Gksmwit  «. 
LuUidge,  4  Carr.  &  P..  1.  ^utchlnson  v-  Allcock,  I  £^irl.  ^  ]t.  16!^  (xreave^ 
V.  Hunter,  2  Out.  k  P.  447.  And  in  the  Supreme  Court  of  the  United 
States.  Strother  v.  Lucas,  7  Pet.  763.  The  same  rule  prevails  in  New 
Yojrl(.  Wi^iHnK  «•  Cirhnd,  d  Hitt,  199.  In  Hutchins^  caife,  4  City  HaU  Eec. 
U9.  A  QonpariMNK  of  hand  wutiny  by  the  juty,  was  not  permitted,  althoug^h 
\»itk  ^  pvQSftouAoB  and  puaonsr  oonaented.  See  also  Haakins  v.  Stuyyeaaat, 
▲z^.  N.  P.  fii^  lot  m  Bodgers'  Adm'n.  v.  Shaler,  id,  109,  Spencer  J, 
Md  l^t  «l|«r  tha  hand  viiting  of  a  party  (an  intestate)  is  in  evidence,  bia 
hand  ^rntvpf  to.  inj  okhet  iastnuaeat  may  be  proved  by  calling  any  iiritxi«"ii 
ti>  compare  the  hand  writing  proved,  with  that  to  be  prOven,  and  to  stale  Wrn 
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054,  and  1  Phil.  Ev.  428,  wd  the  oim9  thw^  cited.)    In  NEW  YOM 
some  of  aur  water  ^tutea  the  mle  w  otb^wis^.  [1]  jt^^am 

In  Titford  «t  Knott,  (8  John.  Ca«,  2U,)  Kent,  justice,  ▼. 
8ay9  it  i«  usual  fprwitnesaw  to  prove  haiid  writing  from  pre-  ^*W**^- 
vious  knowledge  of  tbe  b^,  derived  from  h^viiigiieen  the 
peraon  write,  or  ftoift  wthentic  papew  received  in  the 
course  of  bueinefli.  If  the  witnew  bae  no  previous  know* 
ledge  of  the  h»oif  be  cannot  theoi  be  permitted  to  decide  it 
in  court  from  a  comparisou  of  hand^.  The  same  role 
is  admitted  iu  Jackson  v.  Van  Da^en,  (6  John.  IddO  and 
where  a  different  prectice  ha9  obtained  with  us,  }  i^resum^ 
it  will  be  found  that  the  comparisoUi  either  by  witnesses  ox 
by  the  jury,  has  been  by  consent.  The  reason  given  for 
this  rule,  that  the  jury  may  not  be  able  to  read*  is  not  sat* 
isfactory»  and  at  the  present  day  not  well  founded  in  faot« 
A  more  satisfactory  reason  is  that  the  ^pecimei^s  produced 
may  be  selected  for  the  purpose ;  and  another^  that  if  per-* 
mitted,  these  epecimens  may  be  contested  and  examii^ed 
by  others,  aud  thus  eoUateral  evidence  might  be  introduced 
to  an  inconvenient  length,  and  in  the  end  might  not  h« 
conducive  to  justice,  The  book,  therefore]^  was  properiy 
excluded. 

There  ie  one  other  point  which  i%  is  proper  to  nolioeu 
The  certificate  of  acknowledgment  upon  the  lea^o  f^roni 
Yost  to  ^Barnes  is  said  to  be  defective,  because  the  witness  [*1131 

does  not  state  that  he  saw  the  lease  executed.  The  par- 
ties acknowledged  it  in  his  presence,  and  he  subscribed  it 
aa  a  wituesa^  The  witness  must  prove  the  execution  of 
the  instrument.  Is  not  that  done  by  an  acknowledgment 
from  the  parties,  and  an  attestation  by  the  witness  ? 

infeKnee  to  the  jury,  the  jury  not  beimi  «<)mpf tsst  to  nuJ^^  «uch  o^Wfmm^ 
In  Engiand  the  rule  now  ie,  that  the  oonrt  or  jiuy  may  compare  a  document, 
with  another  alr^adf  in  mridtnm^  and  from  the  comparison  form  a  judgment 
npon  the  genuinencM  of  the  hand  writmg.  Griffiths  «.  Williams,  1  Crom.  h 
Jacr.  47.  SoUta  «.  Tarrow,  1  U.  &  E.  118.  Doe  «.  Newton,  1  Ner.  &  P. 
4  S.  C.  5  Adol.  &  £.  014.  Doe  «  Luckermoi«^  I  Ner.  &  P.  32.  S.  C.  5 
Adol.  &  £.  703.    See  also  2  Cowen  &  Hill's  Notes  to  Phil.  Er.  478,  9i  seq. 

An  exception  to  the  rule,  as  to  a  comparison  of  hand  writing,  exists  in 
leUtion  to  andent  writings.    See  post  150,  N.  1. 

[1]  See  2  Cowen  &  Hill's  Notes  to  Phil.  £y.  481,  3. 
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A  deed  takes  effect  from  the  delivery ;  and  if  the  partief 
choose  to  sign  their  names  alone,  and  then  call  witnesses 
before  whom  they  acknowledge  the  instrument,  that  is  a 
good  execution.  [1]  And  should  some  time  intenrene, 
(years,  if  you  please,)  I  can  see  no  difference.  It  is  a 
re-delivery  of  the  deed  which  then,  at  least  becomes  effec- 
tual. This  evidence  will  be  good  and  sufficient  to  prove 
the  deed  in  a  court  of  law,  and  therefore  is  sufficient 
before  the  judge  or  commissioner. 

The  question  of  genuineness  of  the  deed  was  before  the 
jury,  upon  all  the  legal  evidence  on  both  sides,  and  they 
decided  in  favor  of  the  defendant. 

The  doctrine  advanced  by  the  judge  in  his  charge, 
becomes  altogether  immaterial.  Were  the  question  one  of 
adverse  possession,  then  I  apprehend  the  possession  must  be 
continued  by  an  unbroken  chain,  where  there  has  been  a 
succession  of  tenants.  That  was  not  the  question  here  ; 
and  I  am  inclined  to  think  the  judge  correct,  that  such  a 
possession  as  was  shown  was  entitled  to  some  weight  in 
fortifying  the  title  of  Fowler  and  those  claiming  under  him. 
But  whether  that  be  so  or  not,  his  deed  was  legally  proved, 
and  there  was  no  sufficient  evidence  to  disprove  it  calcu- 
lated to  shake  the  finding  of  the  jury.  The  motion  for  a 
new  trial  must  be  denied. 


New  trial  denied. 

[1]  Manns  v.  Bnpontj  3  Wash.  C.  C.  E«9p.  32,  43.  Kingwood  «.  BeUiI«> 
lum,  1  Green,  228. 

Bat  see  HoUenback  v,  Flemming,  6  Hill,  306.  Heniy  «.  Bishop,  2  Wen. 
SIS.  Both  these  cases  assert  the  doctrine  that  no  one  can  be  an  attesting 
witness  who  did  not  sabsoribe  his  name  aa  saoh,  at  the  time  the  instnmeni 
was  execated.    Norman  «.  Wells,  15  Wen. 
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STATE  OF  NEW  YORK, 

ni  Avmrm  tiex,  1828,  nc  tbx  viftt-thieo  tbak  or  oub.  ncBBriNDBNOB. 


Bailbt  against  Johnson. 
AssiTMPSiT :  tried  at  the  Erie  circuit,  in  September,  1826,  ^  written  oon- 

'  *~*  depogited 

before  Birdsall,  C.  Judge.  bjr  tho  putie* 

The  declaration  was  on  a  special  contract.  jT*****  forSm 

gt&te,  being 
ont  of  the  juriidiiotion  of  the  court,  ^nuy  be  prored  by  the  depositary  on  eommiision,  and 
need  not  be  produced  in  court. 

An  order  wu  to  deliyer  goods  to  B.  In  pleading,  it  was  arerred  that  the  gooda  were 
to  be  delivered  to  B.  or  ordbt ;  heldy  no  yaiiance,  the  words  "  or  order"  not  being  material,  nor 
■et  forth  as  mitter  describing  the  instrument 

A  writtoi  oontraot^  not  sealed,  ma>y  be  raried  by  the  parties,  on  a  yalid  oon8idera>tion,  by 
parol  [1] ;  and  the  supplemental  agreement  may  bo  enforced  in  connection  with  the  original 
one ;  me  whole  as  a  single  agreement.  [2] 

Aa  order  drawn  on  a  depositary  of  goods  by  the  owner,  to  dellyer  them  to  a  third  person, 
and  aoeepted  by  the  depositary,  is  a  sale  of  goods  according  to  the  terms  of  the  order,  by  th 
dcawer  to  the  deliyeree. 

An  order  on  a  depositary  to  delirer  goods,  is  ralid  without  saying  for  valvs  rtcnved,  or 
moring  yalne  reoelyed,  especially  if  accepted  by  the  drawee.  It  will  be  intended  that  tho 
ieliyef  ee  is  beneficially  interested,  and  not  a  mere  agent  of  the  drawer. 

Whore  there  is  doubt  as  to  the  terms  of  an  order  in  the  hands  of  the  party  sought  to  bo 

[1]  Otherwise,  if  the  original  contract  is  within  the  statute  of  frauds.  Blood  v.  Goodrich, 
•  Won.  68. 

[d]  See  Head  9.  Degolyer,  16  Wen.  6S2. 
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TJTICA,  •At  the  trial  it  appeared  in  evidence,  that  on  the  17th  ol 

"^'. ■*  June,  1820,  the  plaintiff  and  defendant  entered  into  a  writ- 

V.  ten  contract,  which  was  deposited  in  the  hands  of  A.  W. 

Johman.  Walworth,  of  the  state  of  Ohio,  who  was  examined  an  a 
witness  under  a  QOounia^ionB  ao^  set  out,  in  his  answer,  a 
copy  of  the  contract,  retaining  the  original.  By  this  con- 
tract, Bailey  (the  plaintiff)  dgro^  to^eliyer  at  Black  Rock, 
in  the  month  of  August  then  next,  200  barrels  of  salt,  for 
which  Johnson  (the  46f^q4ant)  agreed  to  deliver  at  Cleve- 
land, in  the  state  of  Ohio,  to  the  plaintiff,  33  barrels  of 
p0rk,  a^d  pi^  904  dolliqrs  ]  the  fo^  Xq  be  delivered  and 
money  paid  as  hst  as  the  plaintiff  delivered  the  salt. 

The  defendant  objected  that  the  original  contract  should 
be  produced  ;  but  the  objection  was  overruled. 

Amasa  Bailey  testified,  that  in  September,  1820,  he  came 
to  Blaqk  Rook*  wheire  the  plaintiff  ky  sick,  and  took  from 
his  pocket  book  an  order  drawn  by  Nathaniel  Woodward 
en  Bill,  Tbompsen  &  Co.  ia  favor  of  thQ  fil»ifttiff»  fw  169 
barrels  of  salt,  to  be  delivered  on  the  payment  of  $300  by 
the  plaintiff  to  them. 

The  declaration  was,  that  the  salt  was  to  be  delivered  to 
the  plaintiff  or  order. 

The  witness  farther  testified,  that  he  took  the  order  and 
went  to  the  store  of  SiUi  Thompson  &  Co.  sit  Black  Rock, 
and  presented  it  to  Nathaniel  Sill^  Q^f  of  the  firm«  who  a,n- 
swered,  that  th^j  hdA  th^  qu^Ptity  o{  s^lt  beloi\^n|f  to 
Woodward  ;  that  the  order  was  good,  and  the  salt  would 
be  delivered  at  any  time  en  tho  payment  of  the  800  dellan.' 
The  pfeUdntiff  shortly  a|t«rward«  returned  (o  hie  r^idei^e 
at  Cleveland  in  Ohio,  and  ftOQn  ^ft^r  bif  ^nrlT^l.  th^rei  the 
def(^ndant  eallecl  on  him,  and  it  was  then  agreed  between 
them  that  the  plaintiff  should  treosier  th«  ord^r  to  the  d^- 
fc^nd^^Qt,  i^pd  that  the  defendant  should  fo  to  VIbA  Re^, 

'  ih  Vld  ^  |«fi)«eB  to  pro4tt9»  it,  cutting  his  ut^j^oniat  to  p«rol  proo^  the  ^ 
\jiXJi  bo  agwst  hi^n,  that  the  order  la  in  ike  ' 


„_  _.^  ^_,        ^ ic  terms  inainted  9a  by  ua  ^ttgoiuat, 

A^parol  aooeptanoe  pf  ui  order  from  the  owner  of  gooda,  l^y  bif  do|iP«t»ry,  \^  ytM  «|4 
bindii^  on  the  dejpoaitMy,  i^ccprding  to  the  terma  of  the  order. 

An  endoraemeni  by  a  delireree,  and  a  delivery  of  an  order  ibr  goods,  with  intent  lo  aaiiga 
it»  9perMa8  af  a,  v#lid  «aai|nnient. 

Ah  endoraement  and  defiyery,  with  intent  to  aasign,  by  the  deUvereOi  of  an  order  Ibr  §9oAm^ 
drawn  in  hia  favor  by  the  owner  on  hia  depoaitary,  who  aooepta  the  order,  u  h*m^  9i  the 
gooda,  and  aoch  a  sale  ia  a  good  oonaideration  for  %  yponwatu 


asd  pay  801,  Thpoipaw  *  Co.  the  800  doUmt,  feeeire  the  ^  ^f  {j^^ 

salt,  and  pay  the  plaintiff  in  porfc  ^t  Cleveland*  iwoording  ■^'^     — 

to  the  tenrn  of  the  ^urigipal  agreement^  ¥rilh  the  e:i[ception         v« 

that  he  wap  to  paiy  tewajrdi  the  IfiS  haitek  the  taOO  ex^      ^"^^'^ 

pressed  la  the  efder,  to  SiU.  Thompctoii  il^  Cpk   The  ptoiiH 

tiff  then  endaiee^  the  QYde?,  apd  Mivered  it  tft  the  defead-  * 

ant,  and  stated  to  him  th^t  the  #300  ^nat  he  paid  ta  Sfll,  [*1 17] 

ThenipiOQ  ^  Qo,  seen,  athervFi^e  hie  eetdd  not  Ut  him  have 

the  otker ;  where^qpw  the  defeadant  afreed  that  he  Yfevdd 

go  immediately  to  Black  Rockn  aad  pay  the  inoafey,  and» 

as  seoa  as  he  omld  retwra  to  Gkvelmd  he  would  deHver 

the  pe^k.    The  ealt  was  then  eeqsideied  by  the  purtiea  aa 

wMth  4  deUafs  pe?  banel  at  Blaok  Rook.    This  agreement 

was  oE^ide  between  the  )st  md  tXMh  el  Qcteber,  188Q. 

The  defeqdsjBt  ohjeeted  that  pveof  ol  a  parol  aeQeptanee 
q{  the  eideF  was  mufleieat^  The  gl3$eetk»  was  eirer- 
ladedt 

The  defeiidaqt  iwated  l^  N«  SiU»Qae  of  the  fim  ef  SiB, 
Thompson  dc  Co.  that  in  July,  1820,NathaaielWQQdward» 
jua,  deUveMd  the»  i^  store  16ft  hanela  of  aalt ;  that  it 
vemaiped  ther^  mttt  the  wiater  f^wiaff>  when  a  part  e{ 
It  was  father  se^  or  went  ia  Uad  te  pay  transpoitation  and 
storage  to  the  company,  and  the  rest  waa  dehrered  to 
Nathaniel  Wqadwardi  jnn.  The  witnesa  stated  that  he 
knew  no  such  person  aa  Nathaniel  Woodwardf  oth«P  than 
what  he  learned  from  entries  on  his  books  He  had  no 
ifc^^alioA  that  the  deiemdaat  ever  ealled  far  the  salt, 
or  that  the  order  waa  presented  by  the  witness,  Bailey. 

The  defendant's  counsel  objected  that  the  order  had  not 
been  accepted  so  as  to  bind  the  drawees  to  defiyer  to  the 
defendant,  or  protect  them  from  a  demand  by  Woodward ; 

Thfit  the  Qffii»  waa  not  endorsed  se  aa  to  give  the  defcnd- 
iM  a  rii^  te  enferoe  it  t 

Tkat  it  did  not  appear  to  have  been  drawn  in  Ikvor  el 
the  plaintiff  for  value  received  by  Woodward ;  the  pbdntiffi 
tl^Feihve,  hod  nP  iMtereal  in  the  aa)l>  whioh  remained  to 
Wqpdword.  itpho  took  W  away ; 

TbiA  th^  defsndant  had  nevev  reeeived  any  of  the  fwdk» 


JolUMOII. 
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^^^^^Jng  D^*"  ^^  ^*  appear  but  that  the  plaintiff  was  the  mere  agent 
— g^^j— — ■  of  Woodward,  having  no  interest. 

T.  The  judge  overruled  these  objections,  and  charged  the 

jury  that  the  order  passed  a  subsisting  interest  in  the  salt 
to  the  plaintiff,  subject  to  the  charges  of  the  forwarder ; 
*  That,  especially  after  presentment,  the  drawees  declaring 

it  good,  it  imported  value  in  itself; 
[*118]  *That  the  parol  assignment  and  delivery  passed  the 

plaintiff's  interest,  and  was  a  good  consideration  for  the 
defendant's  promise  to  pay ; 

That  Sill's  acceptance  bound  him  to  hold  the  salt,  sub- 
ject to  the  order,  at  least,  for  a  reasonable  time  ;  and 

That  the  defendant,  by  the  assignment  and  delivery,  ac- 
quired a  right  to  the  salt,  which  he  might  enforce  against  the 
drawees,  either  in  his  own  name  or  the  plaintiff's ; 

That  it  was  inftnaterial  whether  the  order  was  drawn 
for  value  received  or  not;  but  if  that  were  important,  the 
presumption  was  against  the  defendant,  who  held  the  order, 
and  should  produce  it ; 

That,  though  the  salt  went  to  Woodward,  for  aught  that 
appeared,  this  was  by  consent  of  the  deifendant,  who  might 
have  received  from  Woodward  all  his  (the  defendant's) 
interest  was  worth ; 

That  the  order  remained  unaccounted  for. 

Verdict  for.the  plaintiff  of  $376. 

/.  L.  Wendell,  for  the  defendant  now  moved  for  a  new 
trial,  on  the  points  insisted  on  at  the  circuit. 

S.  A.  Foot,  contra. 

Curia,  per  Woodwoeth,  J.  As  to  the  written  contract 
made  in  June,  1820,  it  appears  to  me  to  have  been  sub- 
stantially abandoned,  and  another  substituted  in  October 
then  following ;  for  it  will  be  perceived  that  the  last  con- 
tract is  variant  from  the  first,  and  inconsistent  with  it 
The  first  is,  that  the  plaintiff  should  deliver  200  barrels  of 
salt,  and  the  defendant  should  pay  33  barrels  of  |K>rk,  and 


Bailey 

V. 
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804  dollars  ;  by  the  l&st,  the  plai&tiff  agrees  to  assign,  and  tmCA, 
does  assign,  an  order  on  Sill,  Thompson  &  Co.  for  169  ~ 
barrels  of  salt,  the  defendant  to  pay  them  300  dollars,  and 
pay  the  plaintiff  m  pork  at  Cleveland,  according  to  the 
terms  of  the  original  agreement.  This  was  matter  of  refer- 
ence merely,  to  specify  the  manner  of  payment  for  the 
salt. 

But,  whether  the  written  agreement  was  rescinded  or 
not,  it  was  competent  for  the  parties  to  make  another  con- 
tract respecting  a  different  quantity  of  salt  to  be  transferred 
and  ^delivered  in  a  manner  variant  from  the  first.    The  [*119] 

plaiitfiff  rests  his  action  on  this  last  contract,  and,  as  it 
appears  to  me  is  entitled  to  recover.    He  held  an  order 
from  Nathaniel  Woodward  for  169  barrels  of  salt.    Whe- 
ther the  words  **  value  received*'  were  contained  in  it,  or 
the  words  "  or  order"  inserted  is  immaterial.    If  they  were 
material,  the  defendant,  to  whom  the  order  was  delivered, 
and  who  has  given  no  evidence  as  to  the  disposition  of  it, 
ought  to  have  produced  the  paper,  in  order  to  ascertain 
whether  those  words  were  inserted  or  not.    But  it  is  enough 
that  the  plaintiff  held  an  order  for  the  delivery  of  the  salt. 
In  the  absence  of  all  proof,  the  court  are  not  authorized  to 
presume  the  plaintiff  was  the  agent  of  the  drawer,  but  will 
intend  that  he  was  the  person  to  be  benefitted  by  the  deliv- 
ery ;  and  particularly  after  the  order  had  b^en  presented 
and  verbally  accepted.     If  the  plaintiff  was  entitled  to 
receive  the  salt  to  his  own  use,  the  authority  to  direct  the 
delivery  to  another  was  incident  and  inseparable,  and  need 
not  be  expressed.    What  then,  was  the  intention  of  the 
parties  ?    Undoubtedly  this  :  the  defendant  was  vriUing  to 
take  a  transfer  of  the  order,  or,  in  other  words,  instead  of 
the  plaintiff  actually  going  to  Black  Rock,  and  making  a 
personal  delivery,  the  defendant  was  satisfied  that  the  same 
thing  would  be  accomplished  by  the  assignment  of  an 
order,  the  validity  of  which  could  not  well  be  doubted,  it 
having  previously  been  presented  to  Sill,  Thompson  &  Co. 
and  declared  by  one  of  that  firm  to  be  good.    The  defend- 
ant  was  vrilling  to  take  this,  and,  in  consideration,  bind 
himself  to  pay  the  plaintiff  according  to  their  contract.  ^ 


vnniu      Thii  yf(tu  a  gMd  isoiMid^MiOti,  iM  l«e«tll]^  biiidiiij^;    $%r 

^^^f^^'"  '  ailgkl  tlM  apjpdw*,  Xh^  ^ejfietidafil  might  hate  tecfelrcfd  the 

Y.  ^       teltv  hdl  he  HJyplied  al  Mi)r  thM  Withhi  6)u]^  moinhft  affair 

J^biudn.  ^^  ooiatra^gi.  All  ttuat  he  pfoves  dn  thn  point  id,  th^  ki 
Did  witil^  foll&Winff,  lihe  alilt  wa*  delivered  or  ae^oiitit^ 
for  to  Nat^^fiiel  Woi^d'vrard.  fiy  what  aol^otity,  ot*  tinder 
what  pretence  he  received  the  salt,  we  are  left  to  coil- 
je^tur^.  He  may  hate  ebtained  tile  pdssesmon  tigfatfhlly 
ixk  variotm  Wfitjrft.  Nm  mmsM,  hot  that  h»  hckd  etcqnited 
tiid  defendMf 8  Ititerent  hf  pQfchai>)e.  Btit  adtnilthig  that 
ho  had  not,  thd  fe<it  btily  proreti  that  Sill,  Thwnpsoii  ic 
[•120]  Co.  etred  iti  botttidemig  hitn  •the  oWtier,  after  the  ^drdttr 
hltd  beeii  ptetSeiited  to  th^m  hf  fi«iley,  imA  they  bad 
admitted  its  vdidity^  fiy  the  assignitient  of  the  otdef  for 
ttie  salt,  ^rimtt  /dcti?  the  defendant  ttnmt  be  eoiii^idef ed  the 
owner ;  and,  (m  the  factii  tippearhig  in  thii  cftse,  t  pet- 
edve  hO  abjettibn  to  the  right  oi  the  disfetidatrt  to  eall  oti 
BiB,  Thoittpwn  dk  Co.  by  action,  oti  their  t^iinal  to  deHv^r 
the  i^alt.  If,  indeed,  the  plaintiif  Was  tmly  thb  ilgeiit  of 
Nathaniel  Woodw«itd,  and  not  the  rightful  owner,  the 
h^nsfer  6(  the  otder,  which  ainonnted  to  a  liale  of  the  prop- 
tdrty  by  him,  was  a  fraud,  and  the  oonsidi^ratton  for  Which 
ttie  defendant  contracted  failed ;  but  as  nothifig  of  this 
kind  appears,  and  the  contrary  is  to  be  pf^sumed,  I  think 
{here  is  ho  sufficient  ground  to  set  ai^ide  tha  tcnrditt,  atid 
temeqneiitly  the  motioA  for  a  new  trial  i«  deitied. 

Km  trial  datii^d. 
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UTICA, 
Aoguat,   1828. 

ixQKsoHt  ex  demi  Mbrrigk,  againtt  I^ost.  Jaokion 

I'oft. 

EiiGTMSNTy  tried  at  the  Madison  circuit,  March  2dth» 
182t,  before  Williams,  C.  Judge «  the  parties  to  a 

The  case  is  stated  in  the  opinion  of  the  court.  ^"^^  tJ^r^ 

county,  the  re- 

S.  I.  ]Edwdrisy  moved  for  a  nttW  trid.  ~'*^"«  ^^  ^*  ^ 

'  not    necefisary 

to  give  it  force 

/.  A.  SpenccTy  contra.  Title     passes 

withoat  regis* 

Ourid,  p^t  feiTftLiULAWD,  J.  t'he  lettfdr  of  the  )plfei«ifr  ^i^^  ^  „n. 
claims  title  to  the  premises  in  question  tmdef  a  deed  from  feco'ded  deed 
Charles  Merrick,  dated  April  SlSth,  180t)  ftckrtOWledged  the  ing*  ^wanty] 
8th  of  August,  1908,  and  fecofded  the  fe5th  of  April,  1812.  Jl'^'^l^^^^y 
tt  was  a  watrtbty  deed  for  40  acres  o/  lol  No.  63,  iti  the  "ess.  36  ch. 
township  of  Cazenovia,  in  Madison,  a  tctotdlhg  bounty,  declares  "^it 
and  the  bdniider«ibn  expressed  in  it  Was  $800.    The  title  ^**^^  "to sub- 

^  sequent     bona 

of  the  *grailtot,  Charles  Merrick,  is  admitfedi    Th^  BO  ^mt^s  [*121] 

fcohveyed  werfe  a  part  ttf  a  ktm  of  86  aefes,  of  whi^h  he  >«•  purchasers 
Was  in  possession  at  the  date  of  tb^  deed.  I'he  kssot  of  &c.  is  not  void 
the  plaintiff  was  his  son,  iind  lited  on  a  ^att  of  thfe  feWn,  in  judgment'*  * 
a  sepatttte  house,  not  on  the  30  acres,  and  worked  the  Whole  ^^  therefore, 

m  •  ■«••<■«  #rM  ^  where  the  deb- 

farm  togesth^r  With  his  father.  The  cfdpAWefd  not  Ikept  torinthejudg- 
separate,  and  the  8d  acfes  continued  to  be  itepfoved  an  me  Sril^Tfow 
entire  fkrm,  tdter  lAie  deed  to  the  les^oi*,  as  ft  had  foe^n  judgment  oh. 
before;  ifie  leftsor  remaining  in  posscfMion  ostensibly  fts  tbe^  deed^wL 
t^efore.  •  "  ^^^    '^^^^*J^^ 

The  defendant's  title  is  derived  fbem  a  sheri#'i^  sftle,  years  »fter  a 
under  a  judgment  against  Charlefi  Merrick  (lh6  grikfttor)  J^dgmen^'  ^^d 
andotherfc.    Th6  judgment  was  docketed  the  9th  ^Autfthft,  no   notice   of 

•^      ®  •  ^       '   the  first    deed 

was  given  to  a 
stfrieqiMBt  grtetee  tnder  Ihe  jndgmeni,  fet  held  that  Ike  jtfd|<bient  WVs  no  lien  on  the  land, 
and  that  the  conveyanoe  by  the  judgment  debtor  was  Yalid  even  ha  against  a  subsequent  bonm 
jfde  pturchaadr  tuidet  the  judgment,  [l] 

[l]  AU  the  rest  of  this  note,  commendng  from  the  '^dt^t  **  And  therefore,  where  the 
debitor,'*  &c.,  is  Inaccurately  repotted.  For  so  far  from  thd  punihitsdt  bdidg  a  bona  Jide  pur* 
€flu«e^  irlthimt  aotioe,  Ike  fliet  attrmStlTely  appdan  in  Uie  body  of  a>iB  report,  that  at  the 
itfiflritf 's  aale,  he  had  notioo  of  thd  prior  deed  to  the  leuor  of  the  plaintiff,  and  that  such  notioe 
was  oomnranicated  to  each  of  the  subsequent  grantees  down  to  the  de&ndaat  See  Jacksoa 
••  Chamberlain,  t  Wen.  627.    Jackson  «.  t'ost,  15  id.  580 
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UTICA,  1808.  Execution  (a^./a.)wa8  issued  thereon,  the  20tfa 
■"j  — —  of  February,  1809,  under  which  all  the  right  and  title  of 
T.  Charles  Merrick  to  lot  No.  53  (which  includes  the  premises) 

^~*-  were  sold  to  Jacob  Ten  Eyck  for  $705  17.  The  sheriff's 
deed  to  Ten  Eyck  was  dated  the  1st  of  April,  1809,  and 
was  duly  recorded  on  the  21st  of  the  same  month.  Seve- 
ral mesne  conveyances  firom  Ten  Eyck  to  the  defendant 
were  duly  proved.  Ten  Eyck  seems  to  have  taken  pos- 
session about  two  years  after  the  sale,  and  on  the  25th  of 
September,  1818,  sold  and  conveyed  the  premises  to  Daniel 
Elliott,  who,  on  the  18th  of  April,  1816,  conveyed  them  to 
Smith  Elliott.  He,  on  the  15th  of  March,  1817,  conveyed 
to  Asahel  S.  Postletow,  and  Postletow  conveyed  to  the 
defendant  on  the  19th  of  April,  1817. 

It  was  proved  that  Ten  Eyck,  the  purchaser  at  the  she- 
riff's sale,  knew  of  the  deed  from  Charles  to  Thomas  Mer- 
rick, the  lessor,  before  the  sale. 

A  witness  also  testified  that  he  heard  Daniel  Elliott,  Ten 
Eyck's  grantee,  say,  about  three  months  aftet  he  went  into 
possession  of  the  lot,  that  he  had  heard  of  Thomas  Mer- 
rick's deed,  but  Ten  Eyck  was  able  to  save  him  harmless. 
At  another  time  he  said  he  had  heard  of  the  deed,  but  not 
that  he  knew  of  it  when  he  purchased.  Smith  Elb'ott,  the 
grantee  of  Daniel,  was  present  at  the  first  conversation; 
and  he,  Smith  Elliott,  told  Postletow,  his  grantee,  before 
he  purchased,  that  Thomas  Merrick  had  a  deed  of  the  20 
acres.  The  same  witness  also  testified  that  Jacob  Post, 
the  defendant  and  the  grantee  s>i  Postletow,  after  he  went 
[*122]  on  to  the  lot,  told  him  *tbat  he  knew  of  Thomas  Merrick's 

deed,  but  that  Ten  Eyck  told  him  that  his  deed  was  upon 
record  first,  and  that  Thomas  Merrick's  deed  was  not  on 
record;  that  he  had  agreed  to  give  it  up. 

The  plaintiff's  counsel  contended,  and  called  upon  the 
court  to  charge  the  jury,  1 .  That  this  was  not  a  case  within 
the  registry  acts;  that  Charles  Merrick  having  conveyed 
the  20  acres  to  Thomas  Merrick,  the  lessor  of  the  piamtiff, 
before  the  judgment  was  obtained  or  docketed  against  him, 
he,  Charles  Merrick,  had  no  title  to  or  interest  in  the  20 
acres  at  that  time  or  the  time  of  the  sale,  on  which  the 
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iudffiKieiit  was  a  lien;  and  of  course  no  title  passed  to  the  ^  tJTICA, 

,,  rT^%rTt-«i,i  -i  Augiiat,   1828. 

purchaser  at  such  sale.    2.  That  Ten  Eyck  had  actual  — ■ 

notice  of  the  lessor's  deed;  and  that  deed  having  been  vs 

recorded  before  Ten  Eyck  conveyed  to  Elliott,  the  registry        ^^■*' 
became  legal  notice  to  him  and  all  subsequent  purchasers. 
3.  That  the  question  o^  actual  notice  was  a  question  of  fact 
for  the  jury. 

But  the  judge  ruled.  1.  That  the  registry  acts  are  not 
confined  in  their  operation  to  siibi^equent  purchasers  imme- 
diately from  the  same  grantor;  but  that  one  purchasing 
under  a  judgment  agsdnst  such  grantor,  if  his  deed  from  the 
sheriff  is  first  recorded,  is  protected ;  2.  That  if  Daniel 
Elliott  and  the  purchasers  subsequent  to  him  had  not  actual 
notice  of  the  deed  to  the  lessor  when  they  took  their  con- 
veyances, they  were  not  affected  by  the  Constructive  notice 
resulting  from  the  recording  of  Thomas  Merrick's  deed 
subsequent  to  the  recording  of  TeA  Eyck's,  though  prior  to 
their  tespectitie  purchaseis;  3.  That  whether  they  had 
actual  notice  was  a  question  of  fact  for  the  jury;  and 
4l  That  although  Post,the  defendant,  may  have  had  actual 
notice  of  the  lessor*s  deed  when  he  purchased,  yet 
if  Daniel  Elliott,  or  any  purchaser  between  him  and 
Post,  was  a  bona  fide  purchaser  without  such  notice, 
90  that  he  would  have  been  protected  if  he  had  not 
conveyed,  then  Post,  the  defendant,  deriving  title  under 
such  bona  fide  purchaser,  is  protected,  although  chargeable 
with  notice. 

The  judge  charged  the  jury  accordingly,  and  the  counsel 
for  the  plaintiff  excepted  to  these  several  opinions ;  and  the 
jury  found  a  verdict  for  the  defendant. 

•No  questfbn  of  actual  firaud  is  raised' in  the  case.    It  is  [•123] 

not  denied  that  the  purchase  of  Thomas  Merrick  was  bona 
fide,  and  that  the  consideration  money  was  paid. 

1.  Charles  Merrick,  on  the  9th  of  August,  1808,  when 
the  judgment  against  him,  which  is  the  source  of  the 
defendant's  title,  was  docketed,  had  no  title  to  or  interest 
in  the  premises  in  question,  upon  which  that  judgment  be- 
came a  lien.  His  title  had  passed  to  the  lessor  of  the 
plaintiff,  by  the  deed  of  April  25th,  1807.  As  between 
Vol..  IX.— 9 
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TJTICji,      the  partieB  to  that  conveyance,  the  recording  of  it  was  not 

— t *^'  neceesary  to  give  it  legal  force  and  efficacy.    It  dive«ied 

T.  the  grantor  of  all  his  interest  in  the  land,  and  transferred 

^^*-  it  to  the  grantee.  It. is  true,  that  hy  force  of  the  recording 
act,  (1  R.  L.  370,  sect.  4,)  the  title  of  the  grantee  miglit 
still  be  defeated^  if  he  delayed  recording  his  deed  until 
after  the  grantor  had  conveyed  it  to  another  bonajide.pur* 
chaser  or  mortgagee  for  a  valuable  consideration,  who  had 
recorded  his  conveyance:  The  policy  of  the  act  was 
to  compel  the  purchaser  of  land  to  put  his  conveyance 
upon  record,  80  that  4he  vendor  would  not  have  it  in  his 
power  to  perpetrate  a  fraud  by  selling  it  a  second  time. 
And  the  act  makes  the  first  purchaser  a  party  to  the  fraudy 
and  avoids  his  conveyance  on  that  ground*  But  the  act 
does  not  declare  that  an  unreccHrded  deed  shall,  be  adjudged 
fraudulent  and  void  against  a  subsequent  judgment 

It  has  been  adjudged,  under  the  act  requiripg  mortgages 
to  be  registered,  (IR.  L.  .373,  sec.  2j^)  that  a  judgment 
creditor  is  not  a  bona  Jide  purchaser  within  that  act,  and 
that  a  judgment  docketed  has  not  a  preference  oyer  an  <uire- 
gistered mortgage.  (Jackson v.  Dubois,  4  Jbhn.  216.)  Judge 
Spencer,  in  the  cai^e  cited,  says  the  judgment  being  bj  a^pt 
of  law,  does  not  destroy  the  lien  acquired  by  an  unicegis- 
tered  mortgage,  nor  gain  a  preference  over  it.  But  he 
expresses  the  opinion,  that  if  the  mortgagee  should  permit 
a  sale  to  take  place  prior  to  the  registry,  the. vendee  of  the 
sheriff  would  be  protected  from  the  mortgage,  and«4t 
would  lo9^  its  priority. 

In  Jackson  ex  dem.  Merritt  v.  Terry,  (13  John.  471,)  it 
was  held,  that  a  sheriffs  deed  for  land  must  be  recorded 
like  any  other  deed ;  and  that,  if  after  land  has  been  sold  on 
execution,  and  a  conveyance  made  by  the  shcriiT,  amd  be- 
[•124]  fore  such  •conveyance  is  recorded,  the  former  proprietor 

conveys  it  to  a  bona  Jide  purchaser  for  a  valuable  consider- 
ation, who  has  his  deed  first  recorded,  such  subsequent 
purchaser  will  secure  a  priority.  In  this  latter  case  it  will 
be  observed,  the  judgment  and  sale  under  it  were  priof  to 
the  conveyance,  which  was  first  recorded,  and  which,  on 
that  ground,  was  held  to  be  entitled  to  priority ;  so  that  the 
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BMAlion  whieh  arises  in  tins  case  was  Red  iNresented*    In  .  OTICA, 

,      ^    »  ,  .  .       »       1  ^      *      .  Attgiist,  1828. 

each  of  those  cases  there  was  an  interest  m  the  defendant  — — ;: 

in  the  ezecutioni  which  was  liable  te  be  seM^  and  on  which  y, 

a  judgment  woidd  be  a  /ten.  In  the  first  case,  the  defend*  -  ^^^' 
ant  in  the  execution  was  a  moi^agor,  and  the  interest  of 
a  mortgagor  may  be  bound  b}*a  judgment ;  in  the  other 
case,  the  first  convejance  was  void,  and  left  the  interest  t^f 
Archibald  Turner  in  the.saane  condition  as  though  it  had 
not  been  made ;  and  of  couree*  liable  to  Uie  lien  of  a  judg* 
ment. 

But  the  case  ot  Jaokson  v.  Town,- (4  Cowen,  W6,)is 
deeisive  on  this- point*  [1} 

In  that  case,  the  lessor  of  a  judgment  daimed  under  a 
judgment  against  Eleanor  Town,  docketed  b  February, 
1889^  and  a  sale  under  it,  at  which  he  became  the  purcha- 
ser of  the  right  and  title  of  the  defendant  in  th«  execution 
ta  the  premises  in  que^on,  which  were  con^yed  to  him 
by  a  sheriff's  d^ed,  recosded*  The  defendant,  who  was  the 
daughter  cf-ISieanQV  Town,  showed  a  conveyance  in  fee 
fronit  her  mother  ta  her,  0f  ^e  premises  in  question,  dated 
Mareh  aoth'  1821,  for  pecuniary  c^isideration.  This  con*> 
veyance  was  not  recorded ;  and  after  considering  the  case 
in  its  other  aspects,  the  judge  who  detifered  the  opinion  of 
the  court  proceeds,  in  page  604,^  to  discuss  Ihe  queetkm^ 
whether  Eleanor  Town  after  the  conveyance  to  herdangb^ 
ter  of  the  3(Hh  of  March,  18^1,  (admitting  it  to  have  been 
6onayUs  and  uncontaminated  with  fraud,)  although  that  con- 
veyance was  not  recorded,  had  an  interest  in  the  premises 
which  tould  be  bound  by  a  subseciuent  judgment,  and  sold 
under  an  es^ecut^on.  .  He  rema|cked^  that  Vfter  the  30th  of 
March,  1B21,. there  was  no  ifiterest  remaining  in  Mrsw 
Town  that  was  the  satiject  of  sate.  Sh«  had  no  lands^ 
tenements  or  real  estate  within  the  ipeanmg  of  the  statute  ; 
and  conseqixently  ibere  •was  nothing  to  give  life  or  e.ffect  {•1251 

%2  a  sheriffs  deed,  which  solely  derives'  its  efficdcy  from 
the  ^t,  thai  the  defendant  in  the  execution  had  an  inter- 


[1]  Thii  oMe  is  oommented  oa  aad  o^IAmI  A  Jsekwa  v^  Pott.  jW 
Wen.  4iS;i. 


Post. 
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UTICA,      eit  liable  to  be  sold*    In  considering  the  effect  of  the  Au^ 
— 7~7~ —  riff's  deed  having  been  first  rec<N:ded,  it  is  conceded  that  the 
T.  statute,  (r  R.  L.  STO,)  is  not  confined  to  a  purchaser  imme 

diately  from  the  same  grantor ;  but  that  it  is  applicable  to 
cases  where  the  second  deed  was  obtained  mediately  ot 
indirectly  from  the  same  gpaitor,  in  consequence  of  a  sale 
uffder  a  judgment  against  him :  as  if  the  defendant  in  the 
execution  had  previously  mortgaged  the  premisesi  which 
mortgage  was  not  recorded,  there  the  purchaser  under  the 
judgment  at  the  sheriff's  sale,  would  be  protected  against 
the  mortgage.  But  a  sheriff's  deed^s  not  within  the 
recording  act,  where  the  defendant  in  the  judgment  and 
execution  had  no  interest  in  the  premises  which  could  be 
bound  by  a  judgment  or  sold  under  an  execution.  [1] 

It  is  further  remarked  in  that  case,  that  a  subsequent 
honafde  purchaser,  within  the  meaning  of  the  act,  must  be 
one  to  whom  the  grantor  in  the  first  deed  actually  con- 
veyed, or  that  he  did  or  suffered  4ome  act,  which,  by  the 
operation  of  the  law,  authorised  a  sale  and  conveyance , 
and  if  the  deed  was  in  consequence  of  a  sale  under  a  judg* 
ment,  then  that  the  property  sold  was  a  legitimate  subject 
of  such  sale. 

These  views  and  observations  are  directly  applicable  to 
tibis  case,  and  are  decisive  of  the  plaintiff's  right  to  re- 
cover. 

A  new  trial  must  therefore  be  granted. 

New  trial  granted. 

[l]  It  has  since  ^een  decided  in  the  Court  of  Errors,  that  a  porcniwer  at  a 
■heiiff 'b  sale  of  real  estate  who  procures  his  deed  to  he  duly  registered,  can« 
not  daim  the  benefit  of  the  regiatrf  act,  against  a  third  person  in  the  aetaal 
possession  thereof  under  an  unregistered  deed ;  as  such  possession  was  oon* 
stmctiTe  notice  to  the  porehAser,  to  impose  on  him  the  duty  of  inquiring  as 
to  the  lights  of  the  person  in  possession.  Tuttle  v.  Jackson,  6  Wen.  313. 
See  also  Jackson  «.  Post,  15  Wen.  588.  Hooker  v.  Pierce,  3  Hill,  S50. 
Schntt  V,  Large,  6  Baib.  873. 

But  the  proTision  of  the  sot,  that  onreoordfld  deeds  shall  be  void  against 
hcna  Jid§  purchasers,  &o.  has  no  application  to  a  purchaser  who  deriTss  hia 
title  firom  one  claiming  in  hostility  to  sll  the  parties  of  the  nnreooided  doad. 
Embniy  v.  Connor,  8  iSaii£  S.  C.  Rap.  S9. 
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ITTICa, 
August,   1828. 

Jacluon 

Jackson,  ex  dem.  Collier,  against  Jacobt.  jaJ^by. 

Ejectment,  tried  at  the  Yates  circuit,  June  27th,  1826,  ^^"efing"**^ 
before  Walworth,  C.  Judge;  when  a  verdict  was  found  i»nd  or  other 

for  the  plaintiff.  lying  in  grant, 

*  be  altered 

even  felonious 

•/.  A.  Spencer  moved  for  a  new  trial.  [•126] 

ly,  after  its  ex- 

E.Wmiams,  oontTA.  f""°°'    ^ 

'  does  not  avoid 

the  title  to  the 

CuruE,  per  Savage,  Ch.  J,  This  was  an  action  of  eject-  "uW^c*  com- 
ment, to  recover  part  of  lot  66,  in  township  6,  in  the  first  The  lessor  of 
range  of  Phelps  &  6orham*s  purchase.  oTOed^ioT  66 

Both  parties  claim  under  John  Livingston.  The  lessor  andthedefend- 
of  the  plaintiff  showed  title  to  lot  66,  and  James  Dean,  the  fidd  book 
under  whom  the  defendant  claims,  to  lot  72.  **^  *^*  ^"^^"^ 

'  Burvey       was 

The  question  is,  whether  the  premises  lie  in  lot  66.  burned.    On  a 

The  conveyances  describe  the  lots  by  their  numbers,  ^twascom- 

The  field  book  has  been  burned;  the  location,  therefore,  f'f^^^^  jf 

lot    66,     held, 

most'  be  made  out  by  other  testimony.  that   eridenoe 

The  first  objection  was  to  the  lessor's  deed,  on  the  ground  J^  ^H^^ 

of  an  alleged  alteration.    The  letter  S.  is  interlined  after  v'^f^,  fro«»  ^^ 

the  word  Zof,  and  before  sixty'rix^  in  describing  the  subject  yey. 

of  conveyance.    The  interlineation  was  not  noted  on  the  ^e^^JlJ^nJ^I 

deed,  and  appears  to  have  been  made  with  darker  ink  than  bie  in  locating 

the  other  writing  in  the  deed;  and  this  is  all  the  evidence  a  deedofUnd. 

of  an  alteration.    The  judge,  at  the  circuit,  thought  this  ^^^^^^f^x 

insafficient  to  establish  a  forgery ;  but  perhaps  it  is  suffi-  an  interiinea- 

cient  to  call  for  explanation  on  the  subject.    From  the  view  ^  ioted^t^ 

which  I  have  taken  of  this  question,  I  do  not  consider  it  appearing    to 

very  important  whether  the  S.  was  interlined  when  the  deed  ink  from  the 

was  executed,  or  afterwards.    The  eiTect  of  an  alteration  J^  ^^  ^J 

in  a  deed  conveying  real  estate,  was  considered  by  this  explanation 

1  *■  ▼        •         T^  ff%r^  \  from   the   one 

court  m  the  case  of  Lewis  v.  Payne,  (8  Cowen,  71.)  wishing  to  sup- 

Admitting  that  the  deed  read  lot^  in  the  singular,  when  ^^'^^tion  "***^ 
it  wajB  executed,  it  then  conveyed  an  estate  in  certain  pre-  genuine. 
miges.    The  estate  not  being  one  which  lies  entirely  in 
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yriCA,       grant,  was  not  divested  by  a  subsequent  fraudulent,  or  e¥e& 

■       /^.  ■ — '  felonious  alteration.  [1] 
JftclcBoa 

Y.  The  estate  then  continues,  and  the  question  is,  what 

J«oby.       premises  were  conveyed  by  the  defifcription  *^toi  661" 

It  is  not  uncommon  for  one  lot  to  cpnsist  of  two  parcels. 

This  appears  in  testimony;  and  instances  of  this  kmd 
are  known  to  the  court.    If  the  field  book  were  to  be  found, 
that  would  show  the  description  of  lot  66;   but  in  the 
absence  of  that  proof,  the  fact  that  lot  66  is  laid  down  on 
'.•127]  maps  copied  'from  the  original  survey  of  the  town  with  the 

name  of  John  Collier,  the  lessor  of  the  plaintiff,  upon  it; 
that  the  lots  contain  250  acres  each ;  and  that  number  66, 
without  the  premises  m  question,  contains  but  125  acres; 
and  lot  72,  to  which  the  defendant  claims  that  the  premises 
in  question  belong,  contains,  witiiout  these^temises,  very 
near  its  quantity;  these  are  circumstaQces  which  warranted 
the  jury  in  finding  that  both  pieces  bdoaged  to  lot  66. 

The  other  question  in  the  cause  hi  one  of  location  purely. 
Lots  .72  and  66  lying'  adjacent  to  eadi  other,  do  the  prem- 
ises in  possession  of  .the  defendant  lie  in  lot  66?  On  this 
point,  thjB  testimony  lefives  the  question  as  to  the  line  not 
so  satisfactory  as  might  be  desired.  The  fi^ct  of  a  line 
having  been  run,  leaving  about  249  acres  in  72,  aikd  about 
220  in  66,  is  established:  and  IJlat  this  lind  was  run  35  or 
86  years  before  the  trial,  tod  cprresponding  or  nearly  80, 
with  the  other  interior  lines  of  the  t6wn,  is  not  to  be  qoes* 
tioned ;  but  the  line  does  not  seem  td  correspond  with  any 
others;  and  is,  in  itself,  not  a  straight  line.  The  opinicms 
of  witnesseii,  some  that  it  was  a  hunter's  line,  and  others 
that  it  w^  the  division  between  lots,  were  aU  fit  subjects 
for  the  considerajtion  of  the  jury. 

I  am  of  opinion,  on  the  whole,  that  the  motion  for  a  new 
trial  be  denied. 

New  trial  denied. 

[1]  Schutt  V.  Large,  6  Barb.  S.  C.  Bep.  373.    Jackson  v.  Gonld,  7  Wen. 
366.    Morgan  v.  Elam,  4  Terger,  375.    Herriok  v    Malln,  22  Wen. 
Imt  such  an  alteration  will  avoid  ooTenants,  uL 
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X7TICA, 
Aagipt,   1828. 


^RansoA)  late  iheriff  of  Niagara^  agaimt  Kates  and 


V. 


Debt  oa  linJad^^veii  by  the  defendants  to  the  plaintiff  as  '^<>  ^^"^  of 
sheriflfof  the  odttitty  of  Niagara,  (now  the  county  of  £rie,)  bond'  for  the 
tried  at  the  Erie  circuit,  before  Birdsiull,  C.  Judge,  on  the  ^^  i^^^ 
7th  day  of  September,  IS26.  proof  of  it,  in 

The  declaration  contained  one  count  only,  setting  forth  ^o  boncU^i]^'* 
a  bond,  dated  October,  23d,  1816j«iven  by  the  defendants  ^oJd**"^^,^^ 

that  the  ca.  sa, 
isBoed  on  »  judgment  in  debt,  And  l^e  judgment  in  truth  was  in  aa  action  of  aesumpait ; 
ksU^  that  the  yatiaiaoe  ^aa  imtilkstttia),  the  nature  of  the  iotton  bAg  aa,  and  its  recital 
merely  eurplustse ;  abd  lo  It  might  be  rejected. 

A  third  person,  liable  to  contribute  lo  a  defendakit  towards  tbe  Utaiount  of  the  plaanti£f 'b 
reoovery,  ie  not  a  cdn^teiit  witntti  for  the  defendaat ;  but  the  defendant  may  release  him, 
and  thus  make  him  competent. 

A  release  to  one,  lilibl6  to  contHbftte  to  the  reeotetyagainlit^a/  deftildioit  must,  in  order 
te  make  him  m  obnpetent  witness  for  the  defendant,  be  directlir  £rom  the  defendant  himself 
to  whom  the  witness  Is  liable.  It  is  not  salient  i^t  it  be  from  his  co^dendant,  who  is 
suety  &nr  the  defendant  lor  tlie  demaod  iu  ^ttestioci ;  for  the  witness  Is  not  fiable  to  an  action, 
at  the  suit  or  the  surety.    There  is  no  pciTity  between  them. 

Thus,  where  the  action' Was  oil  a  limit  bohd,  sgsdnst  okie  el"  two  deAflsdi■kt^  and  the  surety 
of  the  one,  fer  hia  esoape  from  the  m.  sm^  issued  on  a  judgment  against  him  and  his  part- 
ner, AsM,  that  his  co-defendant,  the  partner,  was  not  releasable  by  the  surety  in  the  bond 
from  liability  to  oontiibtite  te  the  pHnoipal  in  the  bond. 

Where  judgpaotiBnt  is  against  two  joint  debtors,  and  the  surety  of  one  of  them  in  a  limit 
bond  is  compelled  to  pay  the  debt,  on  the  gtonttd  of  an  escape  of  the  one,  this  is  equivalent 
te  m  dnect  ptoyduttt  by  the  pitneipal :  atid'  thb  co-debtor  is  liabJ^  to  contribute  to  him  (the 
principal)  immediately.  At  any  rate,  the  principal,  on  refundmg  the  hioney  to  his  surety, 
wffl  be  e&titied  to  cotttribtttion  froM  his  oe-diebtbt.- 

Where  one  of  two  joint  debtors  causes  the  debt  to  be  paid  by  a  surety  on  a  bond  given 
by  the  surety,  this  is  equivalent  to  diireet  paytnent  by  the  debtor ;  Snd  he  may  sue  his  co- 
debtor  fet  moifty  paM!  fer  h&ftl4  At  any  UHd,  hs  mky  do  this  Althr  he  has  refunded  to  his 
surety. 

A  discharge  of  ohi  d^'tWo  jolntr  dbbtott  undbt  ^tA  hisolTeni  atrk,  beftM  payment  by  his 
oo^debtoiv  will  nbt  ti^9e(b  the  ahum  of  the  eoniebtor  for  centribution  against  the  discharged 
debtor,  towards  the  payment  of  the  debt  by  the  other,  made  subsequeiit  to  the  insolvent 


The  ijtiast  ef  a  dAtos  on  a  w.  jb.,  and  subsequent  discharge  £rom  the  arrest  by  consent 
of  the  creditor,  extinguishes  the  judghieht. 

So  ilie  arrest  oni^td.  tm.,  iad  discharge  of  0*e  ol  severtl-  joint  debtors^  by  consent  of  the 
eredltoiv  discharges  and  extinguishes  the  judgment  as  to  &11  the  deBtors. 

Thus,  where  oav  of  two  Joint  judgment  dbbteii  wafe  arr«fste»d  on  ads;  m^  and  gave  bond 
fat  the  ttnilB,  and  esoapedi  and  the  sheriff  was  sued  for  the  escape,  and  tiien  the  other  debt- 
or was  arrested  on  an  tdioi  ca,  sa,  and  on  paying  part,  Was  disbhterged'  by  consent  of  one  of 
tlie  eredlters,  pMdiAg  tti«  elMi|»e  Miit ;  A«^  tiutt  thr  whole  jAdgment  was  extinguished ;  that 
tlus  femrad  a- valid  defence  to  the  action  for  the,  escape,  which  the  sheriff  should  have 
ploaded,  (the  discharge  beltog  Itt  season  fer  hto  d^ingr  thM ;)  An4  his  n^foct  to  defend  on 
taitf  grbitoid  Wto  hi>  hte  oWn  wrong;  aMd)  thofkgh  hA  had  suffered  a  recovery  and  paid  the 
moaCT  in  the  action  for  the  escape,  he  could  not  coUebt  the  amount  paid  by  him  upon  the 
litait  bond  of  the  defendant  #ho  had  ^admL 

Where  a  sheriii^  sutfd  fer  an  escij^  waives  a  defence  known  to  him,  he  acts  at  his  peril ; 
M^  tfaioiigh  the  parties  to  the  limit  bond  htff  «r  iiotiAe  of  the  sttlt,  tiiey  iM  not  liable. 

[1]  See  Cowen  &  HiU's  ftotes  to  Phil.  £v.  3^1 ;  3  uf  49^ 
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UTICA,       to  nhe  plaintiff,  in  the  penalty  of  $824,  with  a  condition 

'  ^^ '-  that  Chancey  Keyes,  (one  of  the  defendants)  who  was  in 

V.  custody  of  the  plaintiff  as  sheriff,  by  virtue  of  a  ca,  sa, 

^^•"*  issued  out  of  the  supreme  court*  at  the  suit  of  Eli  Hart  and 
John  Lay,  junior,  should  remain  a  true  and  faithful  pri- 
soner, and  should  not  at  any  time  or  in  any  wise  escape,  or 
go  without  the  limits  of  the  liberties  of  the  gaol  of  the 
county  as  then  established,  or  at  any  time  afterwards  be 
established,*until  discharged  by  due  course  of  law.  The 
declaration  then  averred,,  that  the  bond  and  condition  were 
taken  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, and  set  forth  a  breach  of  the  condition  by  the  escape 
of  K^e»  on  the  same  day  in  which  the  bond  was  given. 

The  defendants  separately  put  in  the  plea  of  nil  debeiy 
and  the  defendant  Keyes^  under  his  plea,  gave  notice,  that 
after  he  was  arrested,  Henry  C.  Bronson,  (who  was  a  co-^ 
defendant  in  the  original  judgment  with  Keyes,)  was  arrest- 
ed on  a  ca.  sa.  on  the  same  judgment  by  the  plaintiff  in 
this  suit  as  sheriff;  and  that  John  Lay,  junior,  one  of  the 
plaintiffs  in  the  original  action,  with  the  knowledge  of  the 
plaintiff,  agreed  that  if  Bronson  would  pay  to  him  (Lay) 
$122,  he,  Bronson,  should  be  discharged,  and  that  Bronson 
did  pay  the  $122,  and  that  Lay  did  then  discharge  Bronsou 
from  the  ca.  sa. ;  and  that  Bronson,  with  the  assent  of  Lay 
and  Ransom,  did  go  at  large. 

The  defendant,  Landon,  gave  notice  under  his  plea,  that 
after  the  arrest  of  Keyes,  and  after  giving  the  bond»  Bron- 
son was  arrested  by  the  plaintiff,  as  sheriff,  by  a  ca.  sa. 
issued  on  the  judgment ;  and  while  Bronson  was  in  custody, 
he  arranged  and  satisfied  the  judgment  with  the  plaintiff, 
who  voluntarily  permitted  him  to  escape  and  go  at  large. 
The  notice  further  set  forth,  that  after  the  giving  of  the  bond, 
and  after  Keyes  escaped,  a  ca.  sa.  was  issued  at  Landon^s 
instance  and  request,  and  for  his  indemnity,  directed  and 
delivered  to  the  plaintiff,  as  sheriff,  upon  which  Bronson 
was  arrested  by  the  plaintiff,  who  afterwards  voluntarily 
suffered  and  permitted  him  to  escape.  The  notice  theh 
set  forth,  that  after  the  arrest  of  Keyes,  and  after  the  giving 
of  the  bond,  after  the  escape  of  Keyes,  the  plaintiff  paid 
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Hart  and  Lay  the  amount  of  the  ^judgment  which  was      XTTICA, 
traDsferred  to  the  plaintiff,  and  afterwards  a  ca,  sa.  was      ^ 
issued  to  the  plaintiff,  on  which  he  arrested  Bronsou,  and  y. 

that  then  Bronson  paid  and  satisfied  the  plaintiff  the  amount       ^^^    , 
of  the  judgment,  whereupon,  the  plaintiff  suffered  Bronson 
to  go  at  large.  i 

Landon  then  pleaded,  that  after  the  giving  of  the  bond, 
and  after  Keyes  escaped,  viz.  on  the  26th  of  January,  1821, 
he  was  discharged  under  the  act  to  abolish  imprisonment 
for  debt  in  certain  cases.  The  memorandum  in  the  nisi 
priuB^record  was  of  August  term,  1825. 

On  the  trial,  the  plaintiff  called  on  Moses  Baker  as  a 
witness,  who  proved  the  execution  of  the  bond  by  the 
defendants,  and  the  arrest  of  Keyes  ;•  and  that  he  frequently 
saw  Keyes  at  Batavia,  in  Genesee  county,  since  the  arr^, 
and  before  the  year  1825. 

The  defendant's  counsel  objected  to  the  reading  of  the 
bond  in  evidence,  until  the  execution  on  which  the  arrest 
was  made  should  be  produced.  The  court  overruled  the 
objection,  and  the  bond  was  read  in  evidence,  by  which  it 
appeared  that  the  ca.  sa.  on  which  Keyes  was  arrested,  as  re* 
cited  therein,  waif  issued  on  a  judgment  in  an  action  of  debt. 
John  Root,  Esq.  was  then  sworn  for  the  plaintiff,  and 
testified  that  this  suit  was  brought  in  March,  1825,  and  that 
It  was  the  understanding  between  Keyes  and  Landon,  the 
defendants,  when  Keyes  gave  bail  for  the  Umits,  that 
Keyes  was  to  go  immediately  home  to  Batavia,  where  he 
then  resided ;  that  the  suit  against  Ransom  for  the  escape 
was  brought  shortly  after,  and  he  presumed,  and  had 'no 
doubt,  that  Landon  kn^ w  the  fact ;  for  he  had  frequent 
conversations  with  Landon  in  relation  to  it,  about  that 
time ;  and  that  he  knew  of  (he  escape  of  Keyes. 

Albert  H.  Tracy,  Esq.  was  then  sworn  on  the  part  of 
tbe  plaintiff,  and  testified  that  he  recovered  a  judgment 
as  attorney  for  Hart  and  Lay  against  Keyes  and  Bronson, 
in  August  term,  1816,  of  this  court,  for  4412  jir  and  on 
the  20th  of  October,  1816,  issued  a  ca.  sa.  therepu  to  Baker, 
»  deputy  sheriff  under  Ransom,  the  same  on  which  Keyes 
wA  taker  and  upon  which  taking  the  escape  complained 
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irtlCA^  of  waif  rtifefle.    Oil  the  26tli  df  October,  18m,  he  mt€M 

T"^ ■*  iti  his  reglfelcfr  ft  ^xiYt'  agHifai*  Rati^om  fbJ-  th«  eiiOftpe  ^ 

V.  ^      Kieye#,  and  on  the  4th  of  November  follOt;^itig  killed  w 
^^^'       capias,  and  otl  the  18th  haiided  the  «alttie  t<e»  FUliki6i«)  a  dtfr^- 
6tier  of  the  coanty,  returnable  at  the  Jantiaty^  teM  fdloW- 
^  ing,  and  in  May  term,  1817,  judgment  wa»  ollttutied  Iqr 

default  agaiiist  Rtinaom  for  the  esca{>e  <A  K^eyefc,  for  $466 
36  debt,  damagelsr  ahd  cO«A8.  Th<$  vdtki^r  i^d  tHe  amount 
to  Hart  iind  Lay  in  ACareh,  IdlS.  Itt  November,  1819 
Ransom  paid  the  amount  tb  the  witneCNi)  though  it  was 
understood  between  them-  beib^e.  l^hM  on  t)ie  14th  of 
January,  1817,  an  alia^  at.  sd,  wafe^  issUed  against  Bronson, 
on  which  he  was  takeii'.  Bronson  then  paid  tlS2  on  the 
judgment.  Brotison  and  the  sheriff  theti  left  the  witness 
office.  The  i^^tness  also  stated  thht  A  ca.  Ba.,  against  Bron- 
son was  not  issued  at  the  instance  of  Hatt  and  Lay  ;  but 
whether  at  the  ihstance  of  Landon  orR^hsomi  the  witness 
did  not  recoliect.  Thiai  he  knew  nothinj;  of  Uny  ait&nige- 
ment,  and  would  tcike  no  responsibility  \kpon  himself  by 
giving  any  directions  about  it,  becadse  lie  considered  RaiH 
sOih  holden  ibr  the  judgment  by  meanii  of  Keyes'  escape, 
and  intended  to  hold  him  liable ;  and  that  llie  reatson  why 
the  amount  was  not  paid  sooner  by  RansOm*  was,  that  Ran* 
som  had  a  lar^e  account  against  the  witniMS  for  sheriff's 
fe^s,  and  that  shortly  iLffer  Ritnsom  bec^m^  fited,  it  Was 
agreed  that  the  amount  of  the  judgment  should  be  applied 
on  the  sheriff *s  bill ;  but  an  actual  settlement  did  not  take 
place  till  Norember,  1819.  That  the  ^etion  agaimft  Keyes 
and  Bronson  was  assumpsit  on  a  pronlissot^y  not^,  and  ho 
had  no  doubt  the  c(f.  sa.  wtiii  issued-  ab  in  assuhipsit.  Th« 
plaintiff  here  rested. 

The  defendant'^  counsel  then  moved  tot  a  nonsuit>'  on  th^ 
following  grounds  r  1 .  That  the  ca»^tf.  on  which  i^eyes  Was 
arrested  ought  to  be  prodnced.  fi.  That  Aie  testimony  ol 
Mr.  Tracy  showed  that  the  ia.  su.  Wa^  in  ^Ussumpsit,  and 
the  bond  recited  a  ctf.  sa,  in  a  plea  o^  debt.  3.  ThAt  tb# 
testimony  showed  that  Bronson  h^d  beon  diik^ha^gt^  from 
Aie  ca.  sa.  by  the  consent  of  Lay,  which  enured  to  lihtt' 
bewfefit  of  Keyes  nnd  hid  bidl.  ^ 
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The  cOTrt  overrdled  the  moftioii,  aiid  reserved  the  points.  ^  ^™^_ 

JUifssti  168SL 

The  defendants  then  called  Bronson,  who  v^s  swoiHi  


and  *wa8  about  to  testify,  when  the  pkiintiff  objected  to  his  y, 

*estilying,  on  the  ground  of  interest ;  that  the'testimony  he  ^v^ 
1^  cdlied  to  give,  woald  go  tti  defe«ft  the  piaintiff's  tdco^ 
very,  if  he  testified  to  any  thing ;  that  if  the  plaintiff  reoo^ 
rered  any  thing  against  Keyes  and  Landon,  Bionsbn  woiild 
be  responsible  to' Kc^es  for  One  htflf  the  recovery,  as  it  Wai 
prdved  the  jtidgin^iit  against  Keyes  and  Brbnaon  was  ob^ 
tained  on  a  note  giren  by  them  as  joint  partners  in' trade. 

The  defendant's  counsel  then,  to'avoid  his  inten^st^  offered 
tb  show  that  Btorison  had  beeii  diechatged  ntider  the  act  far 
giving  relii^f  in  cases  of  insdlt^bdy,  passed  Apdl  IStfa^ 
1813,  commonly  called  **  the  two  third  act  ;^  but  the  court 
rejected  the  witness  .as  interested. 

The  cOuiisel  for  the  defendants  also  offered  a  release  from 
Landon  to  the  witnessy  contending  that  as  the  parties  had 
pleaded  separately,  a  release  from  Landon  would  render  the 
witness  competent  tO' testify  in  His  defence.  The  defend^' 
ant's  counsel  likewise  offered  to  prove  by  Bronson,  that 
afUr  he  Was  atte(rted  ati  abbve  testified,  he  paid  $122  upon 
tiie  sa.  ca.  aiid  arraiiged  the  blilancdMrith  Ransom,  by  pro» 
mising  to  pay  Ransom  the  biilance.;  and  diat  ilj^bn  tins 
arrangement,  he  was^  discharged  from  Ae  arrest  by  Ran- 
R»m  and'  Lay.  The  cbiirt  stiU  refused  the  witness  as  inter* 
ested.  ^ 

Johil  Ltiy,  junior,  Was  then'  swdm  as  a  witness  on  tte 
part  of  l&e  defendants,  and  testified  that  Bronson  was 
attested,  as  h^.uuders^od ;  thiiikis  that  Bronson  and  Ran^ 
som  called  on  him  at  Tracy's  office,  or  at  hie  store,  and  he 
also  understood  that  Btroniion  paid  $f22  and  was  diii- 
charged;  but  he  left  the  business  with  Mr.  Trac^*  as  his 
attorney,  to  manage  as  he  thought  best :  that  he,  the  wit* 
ness,  made  no  specific  arrangement  witb  Ransom  for  the 
itischarge  6t  Bronson,  though  it  was  understood  between 
<he  Witness,  RaniBom  and  Bronson,  tiiat  upon  Bronson's 
paying  $1122,  Ransom  might  discharge  him ;  bat  it  was  not 
to  affiict  Ransoboi's  liaUlity  to  Hart  and  Lay,  for  the  ^cap^ 
<rfE:eyeB.    Bronsoik  aceordingly  paid  to  Mr.  Tr»cy  $129, 
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UTICA,       and  was  then  discharged  from  the  arrest  as  the  witness 

— ^ understood. 

r.  The  evidence  here  closed,  and  a  yerdiet  was  taken,  by 

^^^        consent  for  the  plaintiff,  for  $824  debt,  and  damages  assess 
*13d]  sed*  on  the  breaches  to  $572  xiti  subject  to  the  opinion  of 

the  supreme  court  on  a  case.  If  the  court  should  be  of 
opinion  that  there  was  sufficient  evidence  of  a  variance 
between  the  ca.  sa.  and  )>ond,  and  if  such  variance  did  exists 
that  it  was  material,  then  a  nonsuit  should  be  entered ;  but 
if,.on  the  other  grounds,  they  were  against  the  plaintiff, 
then  a  judgment  should  be  entered  for  the  defendants,  or  a 
new  trial  should  be  granted ;  and  that  either  party,  on  the 
argument,  should  be  at  liberty  to  refer  to  and  produce  the 
pleadings  in  the  cause. 

5.  Sherwoody  for  the  plaintiff,  insisted  on  the  following 
points : 

1.  There  was  no  necessity  of  producing  the  ca.  $a.  on 
which  Keyes  was  arrested.  The  recital  in  the  bond  was 
conclusive. 

2.  Landon  having  notice  of  the  pendency  of  the  suit 
against  the  plaintiff,  im  the  escape  of  Keyes,  is  chargeable 
with  all  the  consequences  of  that  suit. 

-  3.  The  arrest  and  discharge  of  Bronson,  after  the  escape 
of  Eeyes,  and  a  suit  brought  for  that  escape,  did  not  die- 
charge  that  action.  (Powers  v.  Wilson,  7  Cowen,  276.) 
This  did  not  discharge  the  bond.  It  was  not  an  arrai^e- 
ment  to  discharge  a  joint  obligor.  A  technical  release  to 
euch  an  one  would  discharge  a  bond ;  and  ^is  is  the 
farthest  that  courts  have  gone.  (McLean  v.  Whiting,  8 
John.  339.    Dewy  v.  Derby,  20  John.  462.) 

4.  There  is  no  evidence  that  the  plaintiiBf  assented  to  the 
discharge  of  BronfiKm ;  nor  is  there  sufficient  evidence  thai 
Bronson  was  discharged  at  all. 

5.  Bronson  was  properly  rejected  as  a  witness.  By 
swearing  down  the  plaintiff,  he  could  relieve  himself  from 
contribution  to  Keyes,  as  a  co-debtor,  to  whom  he  would 
be  liable,  notwithstanding  his  insolvent  discharge.  ( Andnie 
V.  Waring,  20  John.  161.  Buel  v.  Gordon,  6  id.  126.  Frost 
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V.  Carter,  1  John.  Cas.  780     London  could  not  release  no  ^  ^}^^^^ 

■  i_    J         i_*  August,   1828. 

aa  to  make  Bronson  competent.     Landon  had  nothing  to  — r 

release.     The  liability  was  to  Keyes,  who  did  not  offer  to  v. 

release.  ,  *^^* 

6.  It  is  not  competent  for  the  bail  to  object  that  there  was 
a  variance  between  the  recital  of  the  bond  and  ca.  sa,  if  any 
^existed*     (Jones  v.  Cook,  1  Cowen,  300.)     Besides,  the  [*184] 

recital  was  no  necessary  part  of  the  deed.  You  may  strike 
it  out  and  yet  the  bond  stands  good.  (Jackson  v.  Streeter, 
5  Cowen,  530,  and  the  cases  there  cited  by  Sutherland,  J. 
Tallmadge  v.  Richmond,  9  John.  90.) 

/•  Mc  Kowrif  contra,  insisted  on  the  following  points : 

1.  The  plaintiff  should  hare  produced  the  ca,  sa.  on 
which  the  limit  bond  was  taken.  The  bond  depends  on  the 
statute ;  and  the  sheriff  must  show  his  authority  to  take  it, 
which  are  the  judgment  and  execution. 

2.  The  variance  between  the  oa.  sa*  proved  and  the  ca»  sa. 
stated  in  the  bond,  is  fatal. 

3.  Bronson  should  have  been  admitted  as  a  witness. 
Keyes  left  the  limits  by  Landon's  consent.  The  act  of 
Keyes  could  not  at  all  aflTect  his  co-defendant;  and  a 
release  from  him  (E.)  was  unnecessary.  His  escape  was 
a  tort,  for  which  Bronson  was  not  bound  to  contribute. 
Beside,  Bronson  had  long  since  been  discharged  under  the 
insolvent  act.  Again,  Landon  offered  to  release  the  wit* 
ness.    He  had  pleaded  separately ;  and  a  release  jvould 

.  make  the  witness  competent  as  to  Landon. 

4.  The  discharge  of  Bronson  from  custody  by  Ransom, 
with  the  consent  of  the  plaintiff  in  the  original  suit,  released 
the  other  defendants,  and  their  bail  to  the  sheriff.  It  was 
a  material  alteration  of  the  security  (Rathbone  v.  War- 
ren, 10  John.  587.)    .  ^ 

Sherwoody  in  reply,  said  the  discharge  of  Bronson  from 
custody  made  no  change  in  the  rights  of  the  sheriff.  They 
were  perfect  on  Keyes'  escape  before  the  discharge  of 
Bronson,  and  continued  the  same  afterwards.  The  arrest 
and  discharge  of  Bronson  was  beneficial  to  Keyes  and  Lan* 


ta4  CUSSB  IK  THB  SUPBEaiE  COtTBT 

vnCA,      ibn  ^  £9t  the.  pftjrment .  hj  the  foiR^i  dinunisbed,  the  amnoM 
°^^ ih]j9<finim  the  latter. 


T. 


^*'^^'  Cttna,  per  Woodworth,  J.    This  was  ^fi  action  of  debt 

on  a  boiid,..coiiditiQBed  that  Keyesy.whfQihad  heea  aireeted 
cm  Bijca.sa^  shonldremaia  a  fakhfdl  prieoner. 
f*19ft]  *it  appeared  that  a  judgment  wa&  oblaiQed  in  Aogitft 

term,  l&16y  in.  favor  of  Hart^ftLaj^  against  Eey)e8<&:  Bron* 
son^.for  $412.  The  jvKigmesii.waft  in  asanixipsil.  >In  the 
tacation  feUowbig^.a  ca,  m*  iaaaed,  on.  which  Keyea  was 
arrested,  and  shortly  after  escaped.  'In  Nov-ember,  1816, 
a  suit  was  commenced  against  the  plaintiff  (the  sheriff)  for 
the  escape ;. and  judgment  reeo^ei^d. in  tMay. term,. l&l 7. 
The  amount  of  this  ref  orery,  Albeit  IL  Tracy,  attorney 
for 'Hart  &  Lay,  paid. to  them  in  March,  1818;  and  in 
Kovember,  1819,  the  plaintiff  paid  tlte  amonnt  t»  Ttacy. 

On  the  14th  of  January,  1817,  aai  alias  eo.  sa*  iasned 
against  I  BronsoQ,  on  which  he  was  arrested^  and  paid  S122. 
Bronson  and  the  sheriff  then  left  Traeyfs  office* 

The  bond  esecmtedby  the  defendants  recited  diat  the 
OS.  sa.  issued  in  an.  action  of  debt. 

It  alsoappeared  in  evidence,  ^at  when  the  defendants 
executed  the  bond,  it  was  the  understaodiagi  between  them 
tiiat  Keyes  was.  to  go  home  immeifiately. 

The  defendant^nioved  for  a  nonsiiit. 

1 .  Becausa  tbe^  ca.  sa^  on  which  Keyea  was  arrested,  was 
not  produced. 

2.  BecauseTraeytestifiedthaf  theofir.  sa.wasinB88anq> 
sit,  and  the  bond  recited  a  cer.  sa.  in  debt. 

a.  Because  Bnmson  had  been  discharged  from  the  «Kas 
ea.  sa,  by  the  consent  of  Lay. 

As  to  the  first  objection ;  the  bond  admitted  the  ca.  sa. 
and  the  plaintiff  was  not  obliged  to  produce  it. 

As  to  the  second ;  the  bond  is  not  fully  set  out  in  the 
case.  The  reoitaljs,  that  the  ca.  sai  issued  on  a  judgment 
in  an  action  of  debt.  The  ea.  sa.  was  correct ;  the- defend- 
ant Mraa  arrested  on  it.  The  mistake  is  merely  in  this : 
'^t  the  sheriff  inserted  debt  m  the  place  of  assumpsit. 
-The  variance  is  not  material^  because  the  bond  would  have 
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M9n  valid,  had  th^  description  of  the  action  bee^i  ^ijtirely      trrjpA* 
.  omitted.    It  would  h^ve  been  sufficient  to  jbs^jt.  that  the  d«-      ^_^  y' 
lendant  has  been  arrested  by  virtue  of  a  ca.  8,a.  issued  on  a  ▼. 

judgnjent,  stating  the  amount  of  that  jjadg^nent.     It  is  nqt       ^^ 
even  suggested  that  the  amqunt  pf  th^  judgment  was  nqt 
truly  inserted  in  the  ca.  sn.    •It  follows,  therefore,  that  the  [*13«  ] 

description  of  the  action  was  surplusage ;  ,£ga4  accoidiqg  tp 
the  established  rule,  surplusage  CQn^isting,  of  immaterial 
matter^  never  vjtjates. 

As  to  the  third  objectioti,  there  h^.no  evidence  been 
given,  in  that  stage  of  the  cauis^  that  Bro^^on  had  been  dis 
chaifed* 
The  court  properly  overruled  the  motjyon  for  a  nonsuit. 
■The  defendant  then  called  Brohson,  the  co-defer^ant 
with  Keyes.  He  was  sworn,  and  ab^ut  ta  testify,  when 
the  plaintiff  objected,  on.  the  ground  of  interjest,  urging,  that 
if  he  testified  to  any  thi^g,  it.  would  got  to  d^^at  thepla^n- 
tifTs  recovery;  .and  that  if  the  plaintiff  recovered  .against 
Keyes  and  Landon,  Bjfonson  would  be  answerable  to  Keyos 
for  one  half  of  the  recovery,  it  appearing  that  the  judgment 
against  Eeyos  and'Bronson  was  obtained  on  a  note  giv^ 
by  them  as  .joint  partner^.  The  defendants,  to  avoid  thjs 
objection,  offered  to  show  that  Bron^on  had  been  discjiajged 
under  this  insolvent  act  of  1813 ;  and  also  offered  ,a  rqt^ase 
from  Landon  to  the  witness,  contending  th^t,  as  t;he  defend* 
ants  had  pleaded  separately^,  such,  a,  release  would  render 
tha  witness  competent  to  testify  in  his  (L/s)  defence.  The 
evidence  proposed  to  be  given  by  Bronson.was,  that  after 
he  was  arrested,,  he  paid  $12/2  on  the  ca,,  ^a,  and  arranged 
the  balance,  with  the  now  plaintiff,  s^d  was,  therefore,  dis- 
charged from  the  arrept  by  the  plaintiff  and  Lay. 

It  seems  to  me,  the  witness  had  a  direct  interest  %o  defeat 
the  recovery.  He  was  equally  liable  for  the  debt.  If  the 
plaintiff  recovered  in  this  cause,  such  recgvery,  with  a  con- 
sequent payment,  would  extinguish  all  further  clai^i.  arising 
in  consequence  of  the  judgment  of  Hart  and  Lay  against 
•^  Keyes  and  Bronson.    Admitting  that,  after  this  recovery, 

.j^<  Landon  should  pay  the  whole  to  the  plaintiff,  Keyes  would 

^^e  be  liable,  to  Laudon  for  the  money  paid.    On  his  payment* 


ct- 
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UTICA,      a  right  of  action  would  accrue  against  Bronson  for  one  half 

'  But  without  this,  a  payment  hy  Landon  must  be  considered 

T.  as  a  payment  made  by  Keyes*  procurement ;  for  it  would 

^•y**'  be  made  on  a  bond  which  Keyes  had  prevailed  on  Landon 
to  execute  for  his  benefit  and  enlargement.  1  do  not  per- 
ceive any  material  difference^  therefore,  whether  Landon 
1*187]  had  advanced  •the  money  for  Keyed  when  he  was  arrested, 

or  subsequently  paid  it,  in  consequence  of  a  recovery  on  the 
bond  he  had  given.  As  between  him  and  Keyes  and  Bron« 
son,  it  was  enough  that  the  former  had  paid,  or  caused  to  be 
paid ;  nor  could  Bronson  defeat  a  recovery  against  himself, 
because  satisfaction  was  made  in  the  latter  way. 

The  claim  of  Bronson  would  arise,  if  at  all,  subsequent 
to  the  discharge  under  the  insolvent  act,  and,  therefore, 
cannot  be  affected  by  it. 

As  to  the  release  of  Landon  ;  this  does  not  remove  the 
objection.  There  is  no  privity  between  Landon  and  Bron* 
son.  That  is  between  the  former  and  Keyes  f  nor  do  I 
know  on  what  ground  Landon  could  maintain  an  action  for 
money  paid,  against  Bronson,  to  him  (Landon)  a  stranger. 
Keyes  might  have  his  remedy  over  against  Bronson,  which 
Landon  could  not  control.  I  think  the  judge  correctly 
excluded  the  witness.  [1] 

The  defendant  then  called  Lay  as  a  witness.  He  testi- 
fied, that  he  understood  that  Bronson  was  discharged  on  the 
ali€U  cck  sa»;  that  he  left  the  business  with  Tracy,  his  attor- 
ney, to  manage  as  he  thought  best ;  that  the  witness  (Lay) 
made  no  specific  arrangement  with  Ransom,  the  sheriff,  for 
the  discharge  of  Bronson.  He  thought  it  was  understood 
between  him  and  the  sheriff,  that  upon  Bronson^s  paying  122 
dollars,  the  sheriff  might  discharge  him ;  but  it  was  not  to 
affect  the  sheriff's  liability  to  Hart  and  Lay,  for  the  escape 
of  Keyes. 

From  this  evidence,  I  think  it  is  to  be  inferred  that  the 
sheriff  did  discharge  Bronson  with  the  consent  of  Lay ;  and 

[1  j  The  old  rules  relative  to  the  exelnsion  of  witne«»e9,  on  the  ground  ot 
intexeit,  are  abolished  by  i  308,  399,  N.  T.  Code.  See  also  Washington  Bank 
V.  Fabner,  2  Sant  S.  C.  &.  686.    Kesick  v,  Mesick,  7  Bsxb.  120. 
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it  preseBts  an  important  question  upon  the  legal  effect  of      ^I^'Jjoa 
the  diBcharge.  Tlom 

It  appears  that  the  escape  of  Keyes  was  in  the  August  v. 

vacation  of  this  court,  1816,  and  on  the  18th  day  of  No-  ^^^^ 
member,  of  the  same  year,  Hart  and  Lay  commenced  an 
action  for  the  escape  against  the  sheriff.  While  that  suit 
was  pending,  (January  14th,  1817,)  the  alias  ca.  sa,  was 
issued  against  Bronson,  on  which  he  was  taken,  and  then 
paid  the  122  dollars,  and  was  discharged.  The  case  does 
not  state  the  day  on  which  this  arrangement  took  place  but 
it  was  evidently  •shortly  after  the  ca.  sa.  issued  and  previous  [•IBS] 

to  May  term,  1817,  when  the  judgment  was  obtained  against 
the  now  plaintiff.  The  probability  is,  it  was  shortly  after 
January  14th,  1817,  and  undoubtedly  in  sufficient  season 
to  have  enabled  the  sheriff  to  avail  himself  of  the  legal 
effect  of  the  discharge  aiB  a  defence  to  the  action  com- 
menced against  him  for  the  escape.  He  did  not  interpose 
any  defence,  bat  voluntarily  paid  the  recovery  against  him, 
in  1819,  in  pursuance  oif  an  arrangement  so  to  do  long  pre- 
vious. Tracy  paid  Hart  and  Lay  their  judgment  in  March, 
1818.  This  he  undoubtedly  did  in  consequence  of  the 
sheriff  having,  shortly  after  the  escape  of  Keyes,  agreed 
that  the  judgment  should  be  applied  on  the  sheriff's  bill 
against  Tracy,  for  fees,  which  was  afterwards  done. 

There  can  be  no  difference  of  opinion  as  to  the  justice 
of  this  case.  Keyes  and  Bronson  have  never  paid  any 
thing  beyond  the  122  dollars  ;  and  the  sheriff  has  satisfied 
the  judgment  against  them.  The  rules  of  law,  however, 
are  inflexible,  and  cannot  bend  to  the  hardship  of  a  parti- 
cular case.  If,  in  judgment  of  law,  the  discharge  of  Bron- 
son by  the  consent  of  Lay,  satisfied  and  extinguished  the 
judgment,  then  the  now  plaintiff  acted  at  his  peril,  in  waiv- 
ing the  defence  which  it  was  competent  for  him  to  make  ; 
and  subsequently,  in  his  own  wrong,  making  payment. 

The  law  applicable  to  this  point  was  considered  in  La- 
throp  V.  Briggs,  (8  Cowen,  171,)  where  the  cases  are  col- 
lected. A  discharge  of  the  debtor  from  arrest  on  execu- 
tion, by  the  creditor's  ronsent,  extinguishes  the  judgment. 
(2  Mod.  136.  1  T.  R  557.  4  Burr.  2482.  7  T.  R.  420. 
Vol.  IX.— 10 
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.  ^^^h.^  5  John.  864.  16  id.  181.    2  East,  243.)    These  aothwi- 

— ^r— ties  proceeded  on  the  ground  that  the  plaintiff  received  a 

T.  satisfaction  in   law,  by  having  his  debtor  in  execution 

Keyw.  rpj^^  ^j^-^  principle  is  applicable  to  a  case  where  there  are 
several  defendants^  and  one  is  taken  and  discharged,  was 
decided  hi  Ciairk  v.  Clement  &  English,  (6  T.  k.  525,) 
where  it  w^as  held,  that  if  a  plaintiff  consents  to  discharge 
one  of  several  defendants  taken  on  a  joint  ccl  $a.  he 
cannot  afterwards  retdie  him,  or  any  of  the  others.  In 
that  case,  after  one  of  the  defendants  had  been  taken  and 
^39]  discharged  on  certain  terms,  a  second  ca.  jo.  was  ^issued, 

on  which  he  was  again  arrested.  The  motion  was  to  show 
cause  why  he  should  not  be  dischaorged,  and  satisfaction 
entered  on  the  rolL  After  argument,  the  rule  was  made 
absolute. 

If  the  doctrine,  then,  is  well  settled,  that  where  there  is 
but  one  defeodant,  his  discharge  after  arrest  on  a  ca.  sa.  by 
the  plaintiff,  operates  as  a  satisfaction  oif  the  judgment,  it 
seems  to  follow,  that  where  there  are  several  defendants, 
all  are  discharged.  [1]  Upon  what  principle  is  it,  that 
after  the  discharge  of  one,  you  can  not  arrest  the  other  ?  It  < 
must  be,  that  the  judgment  was  no  longer  in  force ;  for  if 
it  is,  execution  follows  of  course.  K,  then,  Keyes  had  not 
been  arrested  when  Bronson  wasdisc;bargcd,  on  the  author* 
ity  of  the  case  cited,  to  which  I  subscribe,  Keyes  couMnot 
have  been  legally  arrested.  But  he  had  been  previoosly 
arrested,  and  escaped.  Will  this  produce  a  different  result  7 
I  do  not  perceive  any  well  founded  distinction  ;  for  if  the 
judgment  is  to  be  considered  as  legally  satisfied,  Hart  and 
Lay  have  no  cause  of  action  against  the  sheriff  for  an 
escape ;  and  consequently,  the  sheriff  could  not  have  reco- 
vered the  amount  of  the  judgment  on  the  bond.  The 
defendants  mfouM  have  been  protected  against  a  recovery, 
unless,  perhaps,  for  nominal  damages. 

This  case  does  not  depend  on  the  doctrine  that  the  prin- 
cipal  shall  do  no-act  to  injure  the  surety ;  but  on  tiie  ground 

[1]  <^Mf«,  tlM  effect  of  article  second,  f  29  to  !29,  of  EeVised  Statutes,  M 
ed.  167,  8,  ms  to  tlM  abore  doctrine?  See  also  Bimk  of  PongUceepale  «. 
IbbotMB,  5  Hill,  461.    Hofiknaa  v.  DanloiH  1  Bta-b.  S.  0.  Bep.  186. 
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Ihtft  hBtfy  hf  }kh  ^ty  fistfharged  tfee  judgmeift ;  «n4  tf  8o,  ^^^^^^ 
the  foaadation  upon  which  damages  are  darmed  felb  to  — j^tsttm 
the  poxmA.    While  I  ha^  no  hesitatkm  in  Mtying  the         v. 
ddiefBce  HI  uii^st,  ittamittch  «b  if  the  precefing  view  be        ^^" 
eofrecn,  the  d^tidaiitis,  m  a  courrt  of  kw,  gf*  tid  ef  a  large 
jnigmetit  without  the  actaaS  payraeift  of  move  lihitn  a  smafi 
portion,  I  hat«  nclt  been  able  to  inttte  ift  a  concfaiston  in 
ftfror  of  their  liafafillty.    Indgmeiit  mntA  ^  «ntereA  for  the 
defendault. 
•  Jfadgmenf  for  flie  defendants 


•Jackson,  ex  denu  Woodruff  and  others  agaiftst  Cody,  [•140] 

Ejbcticent,  tried  before  I'broop,  circuit  judge,  at  the  A  {mtent  was 
Ononiaga  circuit,  on  the  8th  day  of  Pebruary,  1827.  who^w^'d^ 

scribed  in  the 
balloting  book 
V?  that  nama^  and  as  a  revolutionary-  soldier.  The  nlaantiir.pro'ved  and  nlied  on  a  deed  from 
PatteMm,  de^cAbfed  m  meh  soMier  in  the  body,  bot  signed  Pdttenoa ;  keld^  no  material 
▼ariaiftoe,  and  that,  ^t  aAy  nite^it  ^hta  sv&han  ambiguity  as  might  be  explained ;  and  that, 
ff  the  soldier  intended  by  the  deed  was  Petterson,  and  a  man  different  from  Patterson,  it  lay 
with  a^  drifiuidMiito  shbW  this.    Bb  hiad  a  right  to  show  it. 

To  warrant  proof  of  the  hand  writing  of  subscribing  witnesses,  or  either  of  them,  nn  a  8ub> 
stitnte  for  their  production,  it  must  be  proved  that  they  are  all  either  dead  or  beyond  the 
jvriadWIikMi  tff  the  oeict^    T!ta»  must  be  shown  with  raa^nabM  eertaiikty. 

Proof  that  a  witness  cannot  btf  ibund,  on  dlll^t  imiidiy,  is  evidenoo  of  hbf  death  oi^ 
dbiiaea.  (foi|airy  hi  thiv  owe  iVM  nrnds  ittaiiily  at  the  lilaoo  whei«  the  deed  deso^tbed  the 
grantor  as  residing.) 

WhflretImB  wtt  adlftpuito  ms  to  ilie  identity  of  iTwitaesii  to  a  deed,  thtere  being  several 
pBMDps  df  tlie  Mme'iNUHB,  a  witness  in  <irdfer  to  identUy  him,  was  allowed  to  compare  the 
band  writing  fluteerlbed  atf  «A  vttteitiltfon  tD  the  dteed,  with  another  Writing  long  in  his  pos- 
•easion,  undi^qpotad'to  be*tke  hand  WriMiig  df  slnwn  of  the  name  subscribed^  though  he  had 
MevarKMU  that  maa* writs.  Thin  evidsheeWss  veeeived  without  objedtionr;  and  the  court 
Inclined  to  think  the  evidence  would  kave  been  admissible  for  the  purpose  of  identity,  eveiT 

n  RflMl  IRMQ  OD}eoCBa  lO. 

IVbOTs  airthft  subacfibiag  WifaMiti  t»  \a  ddrti  «re  d<9ad,  pfodf  of  the^faantt  writing  of  one 
4{  them  pfOTM 'the  d*dL 

Testimony  not  objected  to, : UMSt  b»  obmld^tfed  ^  f^PeiVed  by  consent. 

Vnmre  thBilMSor^f  tteipMbtGf  ^OWir  4  dbed  of  land  undfer  Wtiidi  he  daims  from  A., 
and  the  defendant  shows  a  sub8e(|tt«nlt  deod-df  the^ame  land,  under  which  he  claims,  from  a 
pnWMi  of  the  same  name  witii  A.,  it  liOMWithhiiti  (the  defenda:i«t)  to  show  that  the  grantor 
In  tlie  first  deed  was  not  the  owner  oST  the  nibjeotgMmted. 

If  there  be  adeftet  of  proof  on-oife  side  «t  the  trial.  Which  may  be  supplied,  the  opposite 
pmttf  must  objeet  siioh  dofbot  If  be  omlt't»  do  iOj  he  cannot  avail  himself  of  tlse  delect  od 
»  naotion  i»  s'new  trbiL 

Thus,  where  the  defendant  claimed  land  in  the  military  tract  as  a  subsequent  puicfatter, 
tfaaplatntlirs  pfovloiis  deed  having  been  dbly  deposited  as  lequifed  by  ls(w,  im  a  motion  for 
»oaw  triai,  the  defisndant  would  have  objected  that  the  mere  deposit  of  the  deed  was  bmI 
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^TICA,  •The  action  was  brought  to  recover  a  part  of  lot  oambe 

— -r- '  43,  in  the  town  of  Cicero. 

JaoMton 

V.  The  plaintiff  called  as  a  witness  Abraham  Gridley,  clerk 

^^^*  of  the  county  of  Cayuga,  who  produced  the  exemplified  * 
copy  of  the  balloting  book  belonging  to  the  office  of  the 
clerk  of  Cayuga  county,  and  filed  in  that  office  pursuant 
to  statute.  The  original  was  filed  in  the  office  of  the  sec 
retary  of  state.  From  this  it  appeared  that  William  Pat- 
terson drew  lot  number  43,  in  the  6th  township,  (Cicero,) 
for  his  services  as  a  soldier  in  the  revolutionar}'  war  with 
Great  Britain ;  and  that  the  lot  was  patented  to  him  on  the 
13th  of  September,  1790.  The  entry  in  the  balloting  book 
was  in  the  words  and  figures  following: 

WaUam  PcMtnon,  i    Regiment   i  Townihlp.  i  Lot  i  Aeret.  ■      When  patented. 

Private.       I  Hazeris.  I  No.  6. 1 43. 1  600. 1  Scp/.13, 1790. 

Gridley  testified  that  the  exemplification  was  the  copy 
of  the  balloting  book  filed  in  his  office  as  clerk  of  the 
county  of  Cayuga,  in  pursuance  of  the  statute  for  that 
purpose. 

The  plaintiff  next  produced  and  read  in  evidence  an 
exemplification  of  a  patent  for  the  lot  to  William  Patterson, 
dated  September  13th,  1790,  and  which  was  approved  by 

notioe  to  him ;  $«d  non  allocatur,  for  this  was  not  obj«eted  at  the  trial ;  and  non  eomtai,  tluifc 
if  it  had  been  actual  notice  might  not  have  then  been  proved. 

And  80,  semiU,  actual  notioe  of  a  deed  of  militarjr  land  makes  it  available  against  a  mib- 
sequent  purohaser,  though  the  first  deed  was  not  registered. 

Where  counsel  rose  to  address  the  juiy,  and  the  judge  told  him  he  should  charge  against 
him,  and  he  did  not,  therefore,  address  the  jury ;  ktld,  that  this  was  a  volnntaiy  relinqniflh- 
ment  of  the  right  to  address  them,  not  compulsorx  Ij  the  decision  of  the  judge. 

Specimen  of  an  entry  in  the  balloting  book,  of  land  drawn  to  a  revolutionaiy  soldier. 

This  is  the  authority  for  a  patent.  Per  SuTHBftLAND,  J.,  delirering  the  opinion  of  fh* 
court. 

What  is  sufficient  to  prove  the  death  or  absence  of  a  witness  beyond  the  jurisdictioii  of 
the  court  viz.  that  he  went  firom  his  residence  more  than  20  yean  ago,  (as  the  witness  tea* 
tifying  understood,)  to  New  Orleans,  or  somewhne  to  the  southward,  and  the  witness  tasti* 
fying  had  since  heard  he  was  dead :  received  without  objection. 

The  directory  of  the  city  of  New  York  for  the  year  1792,  searched,  proved  and  prodaoad 
in  evidence  without  objection,  to  identify  a  grantor  in  a  deed. 

Endorsement  of  registry  of  a  deed  of  military  bounty  land  by  the  clerk  of  Albany,  proTad 
in  a  book  kept  in  pursuance  of  the  act  of  January,  1794. 

A  registry  of  deeds  of  military  bounty  lands  by  the  clerk  of  Albany,  appears,  by  the  oaae, 
to  be  mer<^y  setting  down  the  names  of  the  grantors  in  a  book,  in  order,  as  directed  by  tlM 
act  of  January,  1794,  not  copying  or  recording  the  whole  deed,  as  under  the  genersl  regiaUy 


Claim  of  title  and  desoent  proved,  showing  a  claim  of  five  ninths  of  the  prer 
mestifon. 
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die  commissioners  of  the  land  offic6,  and  passed  the  secre-  ,  UTICA, 

August,   1828< 

tary's  office  on  the  21st  day  of  March,  1792.  — jl^kao — 

The  plaintiff  next  produced  a  deed  covering  the  lot,  pur-  t. 

•  porting  to  have  been  executed  by  William  Petterson,  ^^ 
describing  him,  however,  in  the  fore  part  of  the  deed,  as 
William  Patterson,  late  a  soldier  in  the  revolutionary  war, 
in  Hazen^3  regiment,  to  John  Blanchard,  of  the  city  of  New 
York,  gentleman,  bearing  date  the  6th  day  of  December, 
1790;  on  the  back  of  which  was  endorsed,  '*  Registered 
30th  April,  1796,*'  and  an  entry  of  the  registry  was  read  in 
evidence  from  the  book  of  registry  of  filed  deeds,  kept  in 
the  office  of  the  clerk  of  Cayuga ;  which  book  was  pro- 
duced by  the  witness  Gridley,  who  testified  that  it  was  the 
book  remaining  in  his  office  of  such  entries.  This  deed 
appeared  to  have  been  duly  acknowledged  on  the  16th  of 
March,  1808,  and  recorded  in  the  office  of  the  county  of 
Onondaga  on  the  8th  day  of  June,  1808. 

*The  deed  was  objected  to  as  not  being  from  William  [*142] 

Patterson,  but  William  Petterson,  and  the  objection  over- 
ruled. 

The  plaintiflf  next  produced  a  deed,  purporting  to  have 

been  executed  by  John  Blanchard  and  Mary  his  wife,  of 

New  York,  to  Asa  Dahforth,  bearing  date  March  27th, 

1792,  covering  the  lot  in  question,  and  another  lot.    This 

deed  was  witnessed  by  John  Durham  and  Phineas  Pierce, 

and  was  produced  by  the  witness  Gridley,  who  testified 

that  it  was  one  of  the  filed  deeds  in  the  office  of  the  clerk 

of  Cayuga  county,  and  for  the  purpose  of  entitling  it  to  be 

read  in  evidence;  the  plaintiff  produced  David  Cook  as  a         ) 

Mr'itness,  who  testified  that  he  resided  at  Geneva  32  years ; 

that  he  knew  Phineas  Pierce,  and  had  frequently  seen  him 

write ;  that  Pierce  went  away  from  Geneva  25  or  26  years 

since ;   and,  as  he  understood,  went  to  New  Orleans,  or 

somewhere  to  the  southward ;  he  had  heard  he  was  dead ; 

that  the  name  Phineas  Pierce  subscribed  to  the  deed  looks 

like  his  hand  writing,  and  he  believed  it  was.    Daniel  W. 

Farman,  on  the  part  of  the  plaintiff,  testified  that  he  went 

to  New  York  in  the  fall  of  1825,  and  made  inquiry  for  John 

Blanchard.    He  was  informed  that  a  John  Blanchard  had 


XTTICA,      ]iYe4  ia  Watpr^iMt,  in  llw  city  of  New  Yojk.  la  th«  jfm 
Attgurt,  ifl27.  ^^^g^  ^^^  y^^  ^^^^  poBQaw^w  up  tto  North  River,  il 

'^'t^      WM  bejicv€4  to  C^sWl ;  t^  fowd  tl^«e  pr  four  pewons 
Cofiy.       w]^}uiewBlmchArd  at  tbetii39«be  xfiptded  iji  N«w  Y«rk: 
two  of  tlie»i  infofiiied  kirn  whea  Blwcka^  weiA-    The 
witaesB  foui>d,  by  the  diriBctory  of  thp  city  irf  New  Ya* 
for  the  year  1792,  that  th«FB  were  at  tb^  tipv^  living  i» 
^  fs^y  two  John  Blaaeharda.     The  witnepa  ako  iwA> 
faquiry  for  Joho  Ourham  and  Phi»e«f  ?i«rcotbe  witneeae* 
to  the  deed,  ^i4  «»pQB  a  thorough  ^i^aiiBdmli^n,  ^  ^ft^ 
advertising  for  Ikhem,  he  could  i¥)t  fivd  tbcKt  wflf  ^»^  oiob 
evw  lived  ia  the  city.    H^  only  iaqmred  in  the  city  <rf 
New  York.    That  he  h»»  »iiu>e  iaqwed,  w>d  lomd  that  a 
aian  by  the  oame  d  John  Dixrtiaiea  ow  Uv^  in  the 
city  of  New  York,  that  he  afterward*  hved  ia  Newton. 
Tioga  ooYinty,  and  ia  now  dead*    He  waa  Mt  tnfioraifd 
when  he  died.    He  alao  aactEortained  thai  there  waa  aaolher 
Jphn  Durham,  eon  of  the  one  laat  above  mentioned,  who 
*US]         also  lived  in  Newton,  and  died  there  aboi;^  a  year  ago 
•Witness  also  found  that  there  were  two  Phineas  Pierces  ; 
and  he  had  before,  under  a  eomnodasioB,  proved  that  the 
Phineas  Pierce  who  witnessed  the  deed,  died  at  Plainfield, 
in  the  state  of  Gonnectieot.    On  the  baek  of  the  deed  was 
endorsed  these  words  and  figures :  ^'  Registered  ftOth  April. 
1795 ;"  and  the  witness  Oridley  testified  that  the  hand  writ- 
ing of  that  endorsement  was  the  same  in  which  the  greater 
part  of  the  filed  deeds  in  his  ofiice  were  endorsed.    The 
plaintiflT  then  produced  the  book  in  which  the  clerk  of  the 
I  city  and  county  of  Albany  was  directed,  by  the  act  of  the 

8th  of  January,  17d4,  to  register  the  name  of  every  person 
whose  name  should  he  to  any  deed,  as  having  executed  the 
same,  referring  to  deeds  deposited  under  the  act.     The 
book  belonged  to  the  clerk's  oflloe  of  Cayuga  county, 
and  was  produced  by  the  clerk  of  that  county,  wherein 
appeared  the  registry  of  a  deed  from  John  Blanohard,  dated 
March  27th,  1792,  to  Asa  Danforth,  registered  30th  April, 
179&,  which  was  all  the  deed  registered  in  that  book  in 
which  John  Blanchard  was  a  grantor. ' 
The  reading  of    said  deed  in  evidence  was  objected 
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to,  because  the  execution  of  it  had  not  been  MfficientlT  ^  ^^^^-h^ 

Angiift)  1888 

proved,  and  the  objection  overruled  by  the  couxt  j  ^nd  th^  -  ^ 


▼• 


deed  waa  then  read  in  evidence. 

The  plaintiff  them  pvoduced  ia.  cYidence  the  exemplificap  ^* 

tion  of  the  i^oocd  of  a  deed  ficom  Aaa  Daaforth  to  Johaa 
Carpenter,  eonrerag  the  h>t  iq^  queition,  ai^d  alao  another 
lot  in  Aurelius,  in  the  county  ol  Cayngfa,  dated  March  Idtiv 
1798,  acknowledged  May  8th,  1798,  and  reeor&Bd  iu  the 
Cayuga  clerk's  ofice,  May  12th,  179& 

George  Hall,  a  wttnesa  for  the  plaintifl^  testified  that  he 
knew  John  Carpenter,  that  he  died  u[l  1801,  that  five  of  the 
lessors  of  the  plaintiff  were  his  childrenandheinsat  law;  ^d 
the  plaintiff  claimed  to  recover  f  of  the  pr^miaes  in  question, 
Carpenter  leaving  nine  heira.  D.  W.  Farman,  for  the  plaian 
tiff,  proved  the  defendant,  at  the  time  the  suit  was  brought, 
in  possession  of  24Q  aer-e«  on  the  west  side  of  said  lot. 

Here  the  plaintiff  rested,  and  the  iefemitmt  ^loved  to 
nonsuit  the  plaintiff,  because  he  had  not  identified  which 
of  the  John  Blnnchard«  ws\3  tl^e  grantee  in  the  afef  esaU 
deed  from  *WiUiam  Petterson,  noap  upder  which  John  [*144] 

Slanchard  they  claimed.    The  cofirt  denied  the  oiotioii* 

The  defendant,  in  his  defence,  intr^uced  as  evidepee 
the  directory  <xf  tl^e  eJHy  of  New  York  fei  the  yew  1T92, 
from  which  it  appeaired  th^t  tbeie  were  two  John  Blwcharda 
then  re«iding  in  \\^\  ^ityt  one  i^  Wate^atreet,  a  t|^ven\- 
keep^r,  ai|d  the  o^hef  in  Pa^tion-^treetj  ^  brasa  founder. 

The  defeiidmt  next  prpdtt^  in  evicle^^e  th^  feeord  ej 
2^  deed  ^oyetv^  fhe  lot  in  queatio^,  from.  Johi^  9Ii^char4» 
described  as  beipg  lajte  €||  thf^  (^tj  of  Jf^w  Yorkft  to  Ji^ui 
McKinstry^  of  the  city  pi  Hi:Kl«m.  1%  v?9«  ^,  qwt-el^m 
deed  fpr  the  WJEKaide^i^^ion  of  f  360^  Wai^  dat^  the  7th 
day  of  NoveoAber^  11817,  4uly  proyed  o^  \he  $th  i^f  p| 
I^qvember,  1817,  an4  iFe6ar4e4  in  the  o#»e  of  the  f^kfk  9I 
Ooonds^a  ^unty,  en  the  9th  of  Pe^^ember,  18}7- 

The  defen4kqt  ne^,  proi^Ge4  ^  q^iti^lfUB^  ^pi.  ^f  the 
lot  b^  question,  frqa^  Justq^i  Mci;!inatr^  to  ^l^s^^eif  Nee-^ 
ley,  dated  J^^^aiy  2ath,  19^^  foj^  (be  <^9id^f^tion  of  100^ 
4aiUmi  4u}y  i^cl^wwledged  w^  |eQQ(4e4  in  tt^  offioe  of 
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UTICA,      the  clerk  of  the  county  of  Onondaga,  on  the  8lh  day  of  Do- 

AnguBt,  1828.  ,  ^    ^ 

— JmokBo —  oember,  1834. 

▼.  The  defendant  then  produced  m  evidence  a  warranty 

^  ^'  deed  for  the  premises  in  question,  from  Alexander  Neeley 
and  wife  to  Isaac  Codj,  the  defendant,  bearing  date  Jvlj 
25th,  1822,  duly  acknowledged  and  recorded  in  the  office 
of  the  clerk  of  Onondaga  county,  on  the  3d  day  of  April, 
1824,  for  the  consideration  of  1600  dollars. 

George  W.  Tanner,  a  witness  for  the  defendant,  testified 
that  he  knew  a  John  Durham  in  Claverack,  about  six 
years  ago ;  that  he  appeared  to  be  a  man  rising  60  years 
of  age  at  that  time ;  that  he  never  saw  him  write.  He  was 
a  respectable  man^  and  owned  a  small  farm.  The  witness 
understood  Durham  had  moved  from  Claverack  about 
four  years  ago,  to  Windham,  since  which  he  had  not  heard 
from  him.    He  had  seei;i  him  very  often. 

Lathrop  Main,  a  witness  for  the  defendant,  testified  that 
he  knew  a  John  Durham  and  saw  him  last  fall  10  or  1^ 
miles  east  of  Genesee  river,  and  4  miles  from  Livonia.  He 
supposed  him  to  be  between  50  and  60  years  of  age, 
understood  he  lived  at  the  place  where  he  saw  him,  and 
that  he  was  a  farmer.  - 

,*145]  *Benjamin  Durham,  for  the  plaintiff,  testified  that  his 

grandfather's  name  was  John  Durham ;  that  he  had  lived 
in  New  York,  as  the  witness  understood,  and  died  previous 
to  1804;  that  the  witness'  father's  name  v^as  also  John 
Durham,  and  that  he  was  also  dead.  The  witness  pro- 
duced an  instrument  purporting  to  be  executed  by  John 
Durham,  which  the  witness  understood  to  be  his  grand- 
father's hand  writing,  and  the  witness  had  no  other  know- 
ledge of  his  grandfather's  hand  writing  than  from  this  in- 
strument, which  had  been  long  in  his  possession.  From 
such  knowledge,  the  witness  believes  the  hand  writing  sub- 
scribed to  the  deed  from  Blanchard  and  wife  to  Danforth, 
was  the  hand  writing  of  John  Durham,  his  grandfather. 
*  Here  the  testimony  on  both  sides  closed,  when  the  coun- 

sel for  the  defendant  rose  to  address  the  jury.    But  his 
honor,  the  judge,  remarked  that  he  considered  the  case  as 
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depending  on  questions  of  law,  fjnd  not  of  fact ;  and  that      ^"^^^fSn^ 
he  should  so  charge  the  jury ;   and  that  he  should  also  — ^^^ 
charge  them  that,  upon  the  whole  matter,  the  plaintiff  was  y. 

entitled  to  recover  f  of  the  premises  in  question,  upon         ^^' 
which  the  defendant's  counsel  omitted  to  sum  up  the  cause, 
and  his  honor  (as  above)  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  which  they  accordingly  did. 

B.  D.  Noaxmy  for  the  defendant,  now  moved  for  a  new 
trial  on  the  following  grounds : 

1 .  No  deed  was  shown  by  the  plaintiff  from  the  patentee. 
The  names  of  Patterson  and  Petterson  are  entirely  distinct. 
(15  John.  226.     10  John.  133.     12  John.  77.    5  John.  84.) 

2.  The  deed  from  Petterson  to  Blanchard  was  not  proved, 
so  as  to  entitle  it  to  be  read ;  as  there  were  two  John  Dur- 
hams,  if  not  three,  either  of  whom  might  be  the  witness. 
(2  John.  Cas.  211.  1  Phil.  Ev.  169,  364.  7  T.  R.  266. 
1  B.  &  P.  360.    5  Cowen,  383.) 

3.  There  being  two  John  Blanchards,  either  of  whom 
might  have  been  the  grantee^  the  plaintiff  was  bound  to 
identify.  (13  John.  518.*  5  Cowen,  237.  4  Campb.  34. 
1  B.  &  A.  19.) 

4  The  defendant  was  a  hcnafde  purchaser ;  and  there- 
fore, as  to  him,  the  deed  from  Blanchard  and  wife  to  Dan- 
forth,  *(being  only  a  deposited  deed,)  was  void.  Such  deeds,  [*146] 

though  deposited,  are  not  notice  to  subsequent  bona  fide 
purchasers.    (20  John.  659.) 

5.  The  defendant  was  precluded  by  the  judge  from  going 
to  the  jury. 

N.  P.  RandaUy  contra  relied  on  the  following  points : 

1 .  It  was  the  province  of  the  court,  not  the  jury,  to  decide 
whether  the  deed  offered  in  evidence  as  that  of  William 
Patterson,  was  competent  to  prove  a  conveyance  from  the  • 
patentee.    (13  John.  518.) 

2.  The  deed  from  Blanchard  and  wife  to  Danforth,  was 
iufficiently  proved  to  authorize  its  being  read  in  evidence. 
The  hand  writing  of  one  of  the  subscribing  witnesses  was 
proved,  that  he  was  out  of  the  jurisdiction  of  the  court; 
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OTlC!Ai      gnd  thttt  the  other  was  either  dead  or  could  aot  be  faond, 
— '  on  diligent  inquiiy,  'where  the  deed  poiported  to  have  bees 


▼.  executed,    (n  the  case  of  ao  old  a  deed,  poroof  of  the  hand 

^^^        writing  of  one  witneaa,  witl^vt  accounting  for  the  other,  ia 
avfficient.    (1  Phil.  Ev.  169,  862, 864,  note.    1 1  Jolm.  64.) 

3.  The  motion  for  a  non0uttwaepi!operly4ei»ed.  WbeA 
the  plaintiff  introduoos  &  deed  cQiiTejping  the  pveoHses  bom 
a  person  of  the  same  name  with  him,  who  afterwards  con* 
Teys,  it  is,  fripui  facie,  evidence  that  such  person  is  the  real 
grantee,  and  throws  the  burthen  qf  proving  the  contrary  on 
the  defendant.    (IS  John.  518.) 

4.  The  testimony  of  Durham  puts  the  faot  of  the  execu- 
tion of  the  deed  {torn  Blanohard  and  wife  to  I>anfoFth, 
beyond  a  doubt;  and  it  was  competent  evidence  in  this 
c^iuse,  and  taken  without  objection.  (1  Phil.  Et.  372.  14 
East,  328.     7  East,  262,  note.) 

5.  Even  if  the  sufficiency  of  the  testimony  in  ration  to 
the  conveyance  purporting  to  have  been  executed  by  Pat- 
terson, should  have  be^s  left  to  the  jury ;  yet  the  defendant 
waived  his  right  to  complain  of  thiy,  by  not  insisting  upon, 
its  being  submitted  to  the  jury ;  and  a  new  trial  shopld  not 
be  granted  for  that  cause.  (2  Dunl.  679.  id.  640.  1  Taunt. 
10.  5  Cowen,  127.  18  John.  52S.  2  Phil.  Ev.  IS.  13 
J<rim.  504.) 

^^147]  *6.  The  defendant  not  insistmg  pn  going  lo  the  jury, 

waived  the  objection  taken  by  him  ;  and  the  ohaige  of  the 
judge  was  correct. 

The  counsel  ^so  cited  19  John.  80,  and  20  John.  478. 

Curia,  per  Sutherland,  J.  The  patent  to  William  Pat- 
terson, for  lot  number  48  in  the  town  of  Cicero,  in  the 
county  of  Onondaga,  of  which  the  premises  in  question 
are  a  part,  was  duly  proved.  It  bears  date  on  the  18th  of 
•  Sept.  1790,  and  passed  the  secretary's  office  the  £lst  day 
of  March,  1792. 

An  exemplified  eopy  of  the  balloting  book  belonging  to 
the  office  of  the  olerk  of  Ca3niga,  and  filed  in  that  oSce 
pursuant  to  the  statute,  was  also  produced  and  duly 
proved ;  from  whieh  it  appeared,  that  William  Pattersom 
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dr«w  tlie  tot  for  }u9  nemoei  w  «^  ^oiim  in  tb«  rev^Kitiott«.  ^J^^^^^ 
%rj  war,  »pcl  th»t  the  lot  wb«  pirteirte^  to  hiw  the  Jl3th  of  ^^j;r~ 
September,  1790.    Ke  10  de«Qribe4  in  the  biJtoting  book         t. 
w  a  private  in  Haisc^'^  r^gun^at.    Tfef  plaintiff  »eEt  tx(h      ^^^' 
duoad  a  <Ued  for  the  lot  purporting  to  bare  bef  n  ajieauted 
b J  William  Pattenon*  deacribiag  bim,  k^wp^^  in  tbe  body 
of  the  deed,  %$  William  ^'  Patterion»  )at«  a  noldier  in  the 
TeTolutictnary  war,  in  Haaen'ji  xegimant,^  ta  John  S^anr 
chard  of  the  city  of  New  YoAt  f  m»tl«aian.  bearing  date 
the  6th  (Jajr  of  December,  1790,    Tkifi  deed  waa  duly 
acknoY^ledged,  and  wa«  recorded  in  the  elerfc'0  office  of 
Onondaga  county,  on  the  Stb  of  Jwe,  1@08,    Jt  waf  objec- 
ted to  as  not  being  from  William  jt^attmfon,  tiie  patentee* 
but  frQm  William  Petter«oa<    The  ebjeotion  wa*  orerruled» 
and  this  presents  the  first  point  in  the  oaee, 

In  Jackson  m?  dam.  Miner  p.  Boneham,  (15  John.  226,) 
the  name  of  the  soldier  to  wiiem  the  patent  wa9  issued,  wi|f 
Moaes  Minner.  The  leseers  olaimed  as  beiia  at  law  to 
Moses  Miner,  and  preyed  that  their  anceator  was  a  soldier 
in  the  New  York  line.  Hie  oouit  aay,  ^'  the  only  difficidty 
in  the  case  arises  from  the  name  being  spelled  Minner  in^ 
stead  of  Minor.  It  is  aviient  that  tiia  addaar  wder  whom 
the  iMsors  claiip>  wrote  hie  name  Miner ;  and  if  it  had  been 
^own  that  there  had  been  in  (be  army  any  man  by  th^ 
name  of  Mianer,  the  patcyol  would  be  deemed  to  bare  iaiuad 
to  him.  But  nolUng  of  that  kind  appearing,  it  must  be 
Gonaiderad  a  *me»e  mispeQing  of  the  namfi  which  canncyt  [^14S] 
affect  the  identic  of  the  person ;  nor  is  it  aucb  a  di^T- 
ence  in  the  spelling  as  to  maka  it  a  distinct  name-^ 
The  difference  in  sound  between  the  two  name9  in  tbul 
case,  as  they  are  ordinarily  divided  and  pronounced»  if 
greater  than  in  the  case  now  before  the  court.  The  let^' 
ter  e  is  often  pronounced  broad  Uke  a,  and  the  two  namna 
when  spoken  by  the  mass  of  ordinary  men.  In  common 
and  rapid  conversation,  would  be  pronounced  alike.  In 
Jackson  v.  Boneham,  there  was  no  identification  of  the 
soldier  for  whom  the  patent  was  intended,  except  his  name* 
The  regiment  or  company  to  which  he  belonged  was  not 
shown.  In  the  case  at  bar,  the  balloting  book,  (whieh  is 
Iha  authority  on  which  the  patent  issues,)  describes  the 
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soldier  for  whom  it  was  intended,  as  a  private  in  Hazeu'fl 
regiment ;  and  the  deed  describes  the  grantor  therein,  as 
William  Patterson,  late  a  private  in  Hazen's  regiment ; 
leaving  no  doubt  that  the  grantor  meant  to  represent  him- 
self as  the  person  to  whom  the  patent  had  issued ;  and  it 
not  having  been  shown  that  there  was  any  soldier  in  that 
regiment  by  the  name  of  Patterson,  I  am  of  opinion  that 
the  evidence  of  identity  was,  prima  facie  sufficient.  The 
cases  of  Jackson  v,  Stanley,  (10  John.  133,)  Jackson  «• 
Hart,  (12  John.  77,)  and  Franklin  v.  Talmadge,  (5  John. 
84,)  have  also  some  bearing  on  this  question. 

It  would  have  been  competent  for  the  defendant  to  have 
shown,  that  the  grantor  in  the  deed  to  Blanchard  was  not 
the  patentee  inteaded  by  the  grant  from  the  state.  (Jack* 
son  ex  dem.  Shultze,  v.  Goes,  13  John.  518.) 

2.  The  deed  from  Blanchard  and  wife  to  Asa  Danforth 
was  objected  to,  as  not  having  been  sufficiently  proved.  It 
bore  date  of  the  27th  of  March,  1792,  and  was  witnessed 
by  John  Durham  and  Phineas  Pierce. 

It  was  proved  that  Pierce  left  the  state  more  than  twenty 
•years  before  the  trial,  and  was  said  to  have  died ;  and  hit 
hand  writing  was  proved.  The  deed  describes  the  grantors 
as  being  of  the  city  of  New  York.  It  was  proved  that  dili- 
gent inquiry  had  been  made  there  for  the  oth^r  witness, 
Durham,  and  that  he  could  not  be  found,  nor  aiiy  trace  of 
him  discovered  there.  But  the  witness  subsequently  learned 
*that  a  man  of  that  name  once  lived  in  the  city  of  New 
York,  and  afterwards  in  Newton,  Tioga  county,  vrfaere  he 
died.  He  had  also  a  son  of  the  same  name,  who  died  at 
Newton  abotct  a  year  before  the  trial.  Benjamin  Durham 
testified  that  his  grandfather's  name  was  John  Durham, 
that  he  had  lived  in  New  York,  as  the  witness  understoodi 
and  died  previous  to  1804.  The  witness'  father's  name 
was  also  John  Durham,  and  he  was  dead.  He  also  pro- 
duced an  instrument  purporting  to  have  been  executed  by 
John  Durham,  which  the  witness  understood  to  be  his 
grandfather's  hand  writing.  It  had  been  long  in  his  pos* 
session;  and  he  had* no  other  knowledge  of  his  grandfa- 
ther's hand  vnriting  than  from  that  instrument.  From  such 
knowledge,  the  witness  testified,  that  he  believed  the.heiid 
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writix^  subscribed  to  the  deed  from  Blanohard  and  wife      UTICA, 
to  Danforth,  was  the  hand  writinff  of  John  Durham,  his  — r- • 

,-    ,  •  Jadfflon 

grandfather.  t. 

The  defendant  proved  that  there  were,  within  a  few  ^^* 
years  before  the  trial,  two  men  of  the  name  of  John  Dur- 
ham living  within  this  state,  of  the  age  of  between  60  and 
60.  It  also  appeared,  that  there  were  two  men  of  the  name 
<tf  John  Blanchard  residing  in  New  York  in  1792;  and  the 
defendant  claimed  under  a  deed  from  one  John  Blanchard 
to  Justus  McKinstry,  bearing  date  the  7th  of  November, 
1817.  The  grantor  was  described  as  being  late  qfthe  city 
of  New  York;  and,  in  addition  to  the  objeclion  to  the  proof 
of  the  plaintiff's  deed  from  John  Blanchard,  it  was  contended 
that  he  was  bound  to  identify  the  John  Blanchard  under 
whom  he  claimed. 

It  was  undoubtedly  necessary  for  the  plaintiff  to  shoWi 
with  reasonable  certainty,  that  Durham,  the  other  vritness 
to  the  deed,  was  either  dead  or  beyond  the  jurisdiction  of 
the  court.  [1]    Proof  that  he  could  not  be  found  or  heard  # 

[1]  If  A  witQMS  cannot  be  fbnnd  after,  diligent  inquiry,  it  ia  the  aame  aa  ■ 
if  he  were  dead.    Jadcaon  «.  Chamberlain,  8  Wen.  620.    Spring  v.  The 
South  Carolina  Co.,  8  Wheat.  269.    Or,  if  he  is  out  of  the  juriadiction  of 
the  court,  it  is  sufficient  to  authorize  proof  of  his  hand  writing.    Teall  «. 
Tan  Wyek^  10  Barb.  376. 

Am  to  what  ahaU  amount  to  diligent  inquiry,  see  per  Tkact,  Senator,  in 

Jackson  v.  Waldron,  13  Wen.  199.    Pettereau  v.  Jackson,  11  uL  110,  111, 

123.     Per  Kent,  C.  J.,  in  Jackson  v.  Beerton,  11  John.  65.    Conrad «. 

Farrow,  5  Watts,  537.    Cunliffe  «.  Sefton,  3  East,  183.    Crosby  v.  Percy, 

1  Taunt.  365.    Morgan  t.  Morgan,  9  Bing.  359.    £yans  v.  Curtis,  2  Carr. 

4r  P.  296.    The  rules  and  practices  of  the  court  leave  this  pohit  latitude  of 

disoretion,  11   John,  mpra,  and  this  discretion  Is  the  subject  of  nview, 

13  Wen.  tupra.    In  2  Cowen.  &  Hill*s  notes  to  Phil.  Er.  382  et  teg,  this 

subject  is  treated  at  length,  and  a  synopsis  of  all  Hie  judicial  decisions  there* 
on  given. 

The  necessity  of  actual  inquiry  may  be  superseded  by  pEesomptions  an»> 
Ing  from  circumstances.  Thus  when  an  attested  instrument  is  executed  in 
another  state,  the  wilaess  is  presumed  to  be  beyond  the  jurisdiction  of  the 
court.  Baifield  v.  Hewlett,  4  Mill.  Low.  Bep.  118.  Crouse  v.  DnfSeld,  12 
2iart  Low.  Bep.  539. 

Li  some  eases  the  amount  of  diligenoe  required,  depends  on  the  rahie  of 
the  instrument.  1  Taunt.  364,  5,  6.  But  this  distinction  has  been  repudi* 
ated  by  Lord  Ellenborough.  Wardell  v,  Fermor,  2  Camp.  282,  284.  But  aa 
•rident  design  of  the  witness  to  withhold  his  testimony  from  the  party  seek- 


^^^\a  ^  ^P^^  diligent  ieeath  olr  ittqiliiy,  vrotJd  be  eridefieci  of 

■^^"T^-  ills  deAth  6t  aiMel^c^. 
JMkMk 
▼.  If  the  testimony  of  Benjamin  Durham  was  admisBible^ 

^^^'       (and  it  wax  mt  ot)^ct<ed  U,)  it  id^tnifiei  tins  wituess  to  the 

tt^dy  atr  his  jH^udfethi^^  who^  di«d  j^r^tioM  to  I8M» 

I  mk  ikMitilMd  10  iMnk  hiis  tentittiotiy  nviaii  adniiisibte  fet 
tkdt  ptil!^«v    lie  tvtt  m  potfsemndn  of  tm  initmilient  Hi 
lh«  hMd  Wtittnf  of  hito  grabdiiitliier  ;  ai^ds  f^^om  ^e  kabUni 
t^^^^l  ii^ig^  of  hit  hatotd  t^ritift[g,  ddquilteii  froni  dMt  intrtnMiKtet, 

wldch  hdd  be^il  long^ili  hifii  p08t(idMi6n,  he  bidlleiHed  the  hand 
Writing  to  this  tte(9d  fipoltt^  Blanchaid  to  D«unfoith  tto  be  kift 
|9rd3Qfdfalhef'sv  M  ^  hit  grandSfMher  wa»  the  ^tiieee  to 
Uie  de^d,  md  b^iiif  dosd^  ^e  ptoef  of  tto  hdAd  wiMiig  <rf 
the  othtet  t^tttesl  t«w  eiiiitkitot%  [t] 

But  whether  competent  or  not,  as  it  wttii  mA  (ibjiBttieMl  te^ 
it  must  be  eefUfttde^ed  m  m^tied  by  cmiMsntv 

At  to  th^  idieMMy  of  Bldn^ard,  the  grantieii  from  the 
toldter^  tMd  lh#  grtMeHf  iSi  liie  deed  tx>  Basulmh^  the  f«to 
«  iKft^  kid  d<d<#ti  by  JMg^  SpeiMteis  in  5«M^kson  f?.  Gwb,  (1-3 

John.  523,)  is  this :  ''  Whenever  the  plaintiff  introduces  a 
deed  coiitey ing  Ifhie  {)^*^ffltiseft  tb  a  peiwon  of  iftie  na»le  <o{  his 
lessor,  it  iis  prima  facie  eVidente  that  the  less'dt  is  the  feal 
grantee.  The  burthen  ol  disproving  thia,  and  repelling 
the  pre8un\ption,  is  thrown  on  the  defeadant ;  and  he  may 
p^^^e  thae  it  "^as  gmnted  to  a  Hikr^nt  pensoii  of  tire  taine 
uahi^.'^    But  it  is  ttot  iiulficieiit  for  him  to  prdve  that  therd 

ing  it)  wili  dfltMmme  ia  mutf  easei}  m  to  the  BeoesBUy  of  liiHhflr  inqpuf^ 
^aker  t,  Blount,  3  Hayw.  404.    See  Kay  «.  Brookmtti,  8  Cur.  k  P.  656,  d 
Coweg  &  Hiirs'  notes,  2B5,    E^eoiaUy  if  there  be  good  reason  to  rappose 
it  k  aitribiitable  to  coUtttion  with  the  other  party.    llilU  v.  Twist,  8  John. 
131.  HUl  V,  Philip  5  C«r.  &  P.  859.    And  thisi  if  clearly  shomi,  is  somo- 
times,  in  itself  sufficient.  See  ?fytt  v.  Moore,  6  Moore,  539.  Per  HsA'te  J^ 
ik  Bipwm  ff.  Hirfet,  1  K.  61a<d^.  606.    Per  HkirwooD,  in  IxiglnMi  t).  Hall,  1 
!d[aiyw.  1^*f»    HeatfSity  is  evidendb  6f  dertth,  subject  precisely  to  the  taime 
fhles  and  re<rMc1aioria'  ah  in  jrela^oh  to  pedlgteie.    See  Fosgaite  v.  fierkimei'f 
Itan.  &  HydiUtilK^'Oo.  13  Ba^.  8iS8,  ^58.    An  obitukiy  nbtiee,  hi  atkttws. 
paper  published  in  this  state  is  not  evidence  of  a  death  of  aperson  in-teioOl^ 
^Ues.'S.  0.  9  fltf:  387* 

[1]  8m  Jkdtebn^.  Bto^  a Iteit.  42)};  I'C.  15  Wen.  111.  StoOlar  •. 
Lueatr,  evPetefs,  769.  JachiMm  i^.  SHp,  Airth.  17.  P.  105.  See  fuifLar,  H 
CoWen  ftam'siiotesib  Phfi.  Br.  k'99,  Nofte^eo. 
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WAE  EDiotlier  person  of  the  same  name.  He  must  prove  .^[^^oa 
that  he  was  the  person  to  whom  the  grant  was  made ;  —  ■,  ,  ' 
odierwise  the  .prima  facie  eyidence  of  the  pI&intifF  us  not  t. 

_       n-j  DuAam. 


It  must  be  entirely  immaterial,  whether  the  question  of 
identity  relates  to  the  lesser^  or  to  a  previous  grantee  from 
whom  the  lessor  derives  his  title*  iThe  ruld  laid  down  in 
Jackson  f;%  Goes  is  expressly  recognized  and  reiterated  in 
Jackson  t;.  King,  (5  Cowen,  241 .) 

The  defendant  cannot  now  objieot  the  doctrme  of  Wendell 
t;.  Wadsworth,  (SO  Jebn.  659,)  Uiat  the  dq>osit  of  the  deed 
from  Blancberd  to  Danforth  was  Aet  notice  to  subsequent 
bona  fide  purchasers.  The  question  of  neticeiSras  not  raised 
at  the  triak  If  any  objection  had  been  taken  by  the  defend- 
ant on  that  ground,  non  constat^  but  actual  notice  might 
have  been  brought  home  to  him. 

The  counsel  were  not  precluded  from  going  to  the  jury. 
The  case  states  that  th^  counsel  for  the  deifendant  rose  to 
address  the  jury,  when  the  judge  stated  his  views  of  the 
case,  and  remarked,  in  conclusion,  t^at  he  should  charge 
the  jury  that  the  plaintiifF  was  eBtitied  to  recover  five  ninths 
of  the  premises  in  question ;  upon  which  the  defend«mt's 
counsel  *omitted  to  sum  up  the  cause.'   .This  was  a  volun-  [*151  ] 

tary,  not  a  compulsory  relinquishment  d^  hisrijarht  to  address 
the  jury. 

The  motion  for  a  new  trial  must  be  denied. 

Nc^  trial  deni^. 


Nonais  against  DimHAM. 

AsstJMPsiT,  tried  at  the  Madison  circuit,  Marcfh,  1B27,     -^  motion  ir 
before  Williams,  C.  Judge.  toS'nwrt  £ 

noticed        for 
lome        daff  8 

within  the  fonr  first  dajrs  of  the  tenn  next  ailer  the  trial.    If  notioed  lor  a  day  after  ihiit, 

ift  cornea  too  latev  and  eaonoC  be  heard. 

A  motton  in  aneet  waa  made,  on  the  ground  that  the  4th  connt'of  the  deeln 

MWiuiMit  waa  defectivo  in  not  etatlng  any  Ipromiae  wUieh  was  tMM  ab  fo  Ihe  ci 

dadanlloa  ■erred  i  hot  the  draft  of  tlM  dddanlion,  and  theiitW  iw'ftto'iteoid  coiitt 


151 


CASES  IN  TEE  SUPEGIO!  COtTftT 


UTICA, 
Augnat,  1828. 

Norris 

V. 

Barham. 


[•162] 


The  declaration  contained  four  special  counts  on  an 
assumpsit  by  the  defendant  to  transport  boards  on  the  canal 
to  Albany  within  a  certain  time,  which  he  neglected  to  do. 
The  5th  count  was  the  ordinary  one  in  assumpsit,  against 
the  defendant  as  a  common  carrier. 

The  proof  at  the  trial  was,  that  the  defendant  engaged, 
in  writing,  to  convey  the  boards  within  a  certain  time ;  but 
was  prevented,  and' the  boards  were  detained  by  the  freez- 
ing of  the  canal. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  of  a 
variance  between  the  contracts  stated  in  the  several  counts, 
and  the  one  proved.    The  motion  was  overruled. 

The  defendant  then  moved  that  the  plaintiff  be  compelled 
to  elect  which  count  in  his  declaration  he  would  rely  upon. 
This  motion  was  also  overruled. 

^  The  defendant  then  gave  proof  calculated  to  show  that 
the  time  of  transportation  In  the  special  contract  set  out  in 
the  declaration  and  proved  in  evidence  was,  subsequent  to 
•the  first  contract,  enlarged  by  parol,  on  condition  that  the 
freezing  of  the  canal  should  prevent  the  transportation  with- 
in the  time  mentioned  in  the  original  contract. 

The  judge  charged,  that  if  the  jury  found  the  extension 
of  the  time,  then  the  defendant  was  liable  as  a  common 
carrier  under  the  4th  count,  and  the  question  would  be  one 
of  diligence. 

Verdict  for  the  plaintiff. 

In  the  copy  of  the  declaration  served  on  the  defendant, 
no  promise  was  laid  in  the  4th  count. 

At  the  last  February  term. 


daiuM.  The  motion  was  denied  as  coming  too  late ;  but  the  court  said,  if  in  season,  thejr 
vould  hare  allowed  an  amendment. 

Where  one  of  sereral  counts  is  bad,  and  the  verdict  general,  judgment  will  be  arrested, 
unless  it  be  amendable  by  the  judge's  notes,  so  as  to  apply  the  verdict  to  the  good  counhi. 
This  may  be  done  on  hearing  the  motion. 

In  assumpsit,  whem  the  plaintiff  declares  in  several  counts,  he  cannot  be  compelled  on 
the  trial  to  elect  whio^  count  he  will  proceed  upon. 

Where  the  declaration  contains  countd  upon  a  special  contract  unexecuted,  which  is 
proved,  and  an  extension  or  alteration  of  the  contract  is  shown,  the  plaintiff  cannot  recover 
at  all,  because  of  variance. 

Four  counts  were  on  a  special  contract  to  carry,  and  the  6th  ag^nst  the  defendant  as  s 
common  carrier.  The  special  contract  to  carry  being  proved,  and  evidence  given  to  vary  the 
terms  of  it,  A«^  the  jury  should  be  charged  that  if  they  believed  the  parties  had  varied  the 
terms  of  it,  they  should  find  for  the  defendant ;  for  he  would  not  be  liable  as  a  common  car^ 
tier,  but  only  on  the  special  contract. 
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August,   1828. 
NorriB 


S.  It.  Edwards  moved  in  arrest  of  judgment,  for  the  ^^^J^-^j, 
defect  in  the  4th  coutit ;  or  foi*'  a  new  trial,  Dn  the  ground 
of  variance    between  the  declaration    and   proof;    and  v, 

because  the  judge  should  have  compelled  the  plaintifF  to        tt"^^""- 
elect  between  his  counts ;  and  also  for  error  in  the  charge. 

Notice  of  the  motion  in  arrest  was  not  given  till  after 
October  term,  1827.  • 

/.  A,  SpenceTy  contra. 

Curia^  per  Savage,  Ch.  J.  The  motion  m  arrest  of 
judgment  came  too  late.  Notice  should  be  given  of  such 
a  motion  within  the  four  first  days  of  the  term  next  after 
trial.    Here  notice  was  first  given  for  the  fourth  term. 

But,  under  the  circumstances  of  the  case,  had  the  motion 
been  made  in  season,  we  would  allow  an  opportunity  to 
amend,  as  it  appears  the  assumpsit  clause  in  the  fourth 
count  was  in  the  draft  of  the  declaration,  and  in  the  nisi 
prius  record. 

The  questions  on  the  case  ^le,  first,  as  to  the  variance. 
Though  the  first  three  counts  are  not  drawn  as  artificially 
as  they  might  have  been,  yel  I  incline  to  the  opinion 
expresse<I  by  the  judge  at  the  trial,  that  the  evidence  sup- 
ports them  all.  I  think  it  more  particularly  applicable  to 
the  third. 

The  judge  was  right  in  refusing  the  nonsuit  \  and  I  know 
of  no  practice  compelling  the  plaintiff  to  elect,  on  the  trial, 
*wliich  of  his  counts  he  will  apply  the  evidence  to  in  this  [*153] 

action.  Where  there  are  several  counts  in  the  declaration, 
and  one  bad,  upon  a  general  verdict,  judgment  will  be  ar- 
rested unless  the  verdict  can  be  amended  by  the  judge's 
notes,  so  as  to.  apply  it  to  the  good  counts ;  and  it  is  not  too 
late,  on  a  motion  in  arrest  of  judgment,  for  the  plaintiff  to 
move  for  such  amendment.  (1  John.  506.  11  John. 
100.)  fl] 

[1]  Borhaiis  v,  Libbits,  1  How.  Pr.  E.  21,  23.    Sajra  v.  Jowett,  12  Wen. 
135.    Postly  V.  Mott,  3  Denio,  354.    Tho  Union  Turnpike  v.  Jenkins,  1  . 
Caines,  392.     Hopkins  v.  Beedle,  id,  347.    A  justice  of  peace  has  the  same 
power  to  allow  amendments  in  cases  pending  before  him  as  is  possessed  bj 
courts  of  record.    Mosher  v.  Lawrence,  4  Bcnio,  419. 

Vol.  IX.— 11 
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XJTICA,  Ww  there  any  misdirection  hy  the  judge  ?    The  action 

Angust,  1838.  .  -  n    t 

— — was  upon  a  special  contract,  and  that  contract  was  proved. 

r.  The  plaintiff  must,  therefore,  recover  upon  that  contract,  or 

Hoote.      ^  jj^  jjjg  acticau    There  is  no  ground  for  resorting  to  a 

common  count.    If  the  plaintiff  has  no  special  count  under 

which  his  special  contract  can  be  received  in  evidence,  he 

must  be  nonsuited. 

So  if  the  jury  believed  that  the  plaintiff  subsequently 
extended  the  time,  then  the  boards  were  carried  under  a 
different  contract  than  that  declared  on,  and  the  plaintiff 
could  not  recover  at  all  r  not  on  the  special  counts,  because 
of  the  variance ;  not  on  the  common  counts,  because  there 
was  a  special  agreement.  (Bull.  N.  P.  139.  4  B.  &  P. 
355.)  I  think,  therefore,  the  judge  erred  in  instructing  the 
jury  to  find  a  verdict  on  the  common  count. 

A  new  trial  should  be  granted' ;  the  costs  to  abide  the 
event. 

New  trial  granted. 


[•154]  ^Stoi^b  ag€mst^IiooKEVL. 

intmn^'^^      ASSUMPSIT,  tried  at  the  Jefferson  circuit,  on  the  20th  of 
against  a  trea-  December,  1826,  before  Williams,  C.  Judge,  when  a  ver- 


uniesa"  ^*thi  ^^^  '^^  fonmd  foT  the  plaintiff. 

promisor  show 
that  the  prom- 
isee knew  the  act  to  be  s  trespass,  and  illc^gal. 

A  promise  to  indenmify  one  against  a  trespass  includes  an  aathotity  to  the  pronuBeft  to 
employ  and  indemnify  agents  j  and  if  he  is  compelled  to  pay  such  agents  damages  recovered 
against  them  for  the  trespass,  he  may  recarer  oyer  against  his  promisor,  tlie  same  as  ftr 
damages  paid  by  the  promisee  directly,  to  the  person  trespassed  upon. 

Where  nuch  agents  were  severally  sued  by  the  person  trespasseil  upon,  the  original  promisor 
having  notice,  one  of  them  after  trial  and  recovery  affanst  another,  gave  a.  cognovit  in  bis 
own  suit,  and  paid,  and  his  promisor  paid  him  ;  held,  the  agent  appearing  to  have  acted  In 
good  faith,  that  the  original  promisee  might  recover  the  amount  of  what  he  thus  paid. 

A  warrantee  of  land  may  abandon  poasession  without  suit ;  and  if  the  title  be  in  fket 
defective,  may  still  recover  against  his  warrantor;  bat  the  burthen  of  pn^^  as  to  w«nt  o( 
title,  lies  in  such  case,  on  the  warrantee.  Per  cur  argumuU^  «n  the  anthoriiv  of  Hi^»«si*.r^ 
•^Cutts,  (4Mass.  Rep.  349.)  **««t«w 

One  promises  to  indemnify  another  against  a  trespass.  On  suit  for  the  trespass,  tke  Utter 
gives  a  cognovit.  Ths  bartiten  lies  with  him  to  pro«v«  the  cognovit  wan  not  for  too  mack 
eo  if  the  agent  of  the  latter  give  a  cognovit  ibr  a  sum  whioh  hi*  principal  pa/». 
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C.  P.  Kirkland,  now  moved  for  a  n6^  <rtd.  ,  TTTICA, 

Augoat,   1828. 

5.  Beardslefi,  contra.  ▼. 

Curto,  per  Wood  WORTH,  J,  Ttlie  plaintitf  dedlatcid  in  aa- 
Mimpsit,  on  a  promise  to  indemnify  him  to  takel  p6ssess|on 
of  a  fishing  ground  in  possession  of  one  Mas6n. 

The  promise  was  sufficientiy  proved. 

It  appeared  at  the  trial,  that  the  plaintiff  Wdsi  emplcfyed 
by  the  defendant  to  tstke  possession ;  that  be  engaged  a 
number  of  persons  under  him ;  that  poi^s^essidit  was  taken 
in  a  peaceable  manner  by  drawing  the*  sdrie  attound  it ;  that 
no  damage  was  done  to  any  p6rson  or  property ;  tliat  aftef 
they  had  taken  possession,  Mason  caine  ahd  attetnpted  to 
cut  their  ropes ;  that  they  resigned  ahd  pifevented  him  fi^om 
destroying  their  seine,  but  did  n6  injtfry  to  hitti  or  his  pro- 
perty. Evidence  Was  offered,  to  ^h6w  that  one  fiounsfjeldf 
was  the  reputed  owner,  and  the  defendant  the  reptrted  dgettt, 
and  that  the  plaintiff  so  considered  him  ;  btrt  the  promise 
was  express  by  the  defendant  that  he  WOufId  indeitttii'fy ; 
and  no  evidence  was  adduced  to  prove  ttii^  feet  of  hts 
agency.    General  reputation  was  alone  relie'd  upoii. 

ft  appears  to  me,  that  the  plaintiff  looked  to  the  defentd- 
ant  for  indemnity  ;  and  that  it  Was  ihtenrfed  he'  sfcbttld  be 
finally  recfponsible. 

*Mason  sued  Staleti  and  Winch,  two  of  th6  persons  ciotl-  [•ISSi 

cerned  with  the  plaintiff,  and  recovered.  Stalin  sued  th^ 
plaintiff  and  recovered  on  his  (the  plaitttiff's)  pi'ottrise?  of 
indemnity.  This  judgment  the  plaintiff  paid.  Masttn  afeo 
sued  E.  Sawyer  and  E.  Sawyet  junior,  fof  the  iSame  cau^fe, 
and  obtained  judgniefit  by  confession,  for  $149  79,  dama- 
ges and  cost^.  Thii^  judgtnerit  wasi  objected  to;  on  th^ 
ground  that  it  was  by  eonfei$6ioti.  Th'd  counsel  for  the 
plaintiff  and  defendants  in  this  last  suit  Were  Examined'  as 
witnesses ;  and  by  their  testimoriy  it'  appeared  that,  all  the 
suits  commenced  by  Mason,  depended  OH  the  same  facts 
and  the  same  principles  ot  laW;  that  alter  the  first  suit  Was  • 

tried,  it  wmdd  have  been  a  useiem  expense  ta  contest  the 
others ;  and  that  if  the  cause  had  been  tried,  a  gre^efT  surii 
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UTICA,      would  have  been  recovered  than  the  amount  of  the  cogno* 

— — '-  vit.    It  also  appeared  that  the  defendant  had  notice  of  the 

T.  causes ;  and  was  requested  to  attend  to  the  defence ;  but 

^^^*'-       did  not. 

The  plaintiir  then  produced  the  record  of  the  recovery  of 
a  judgment  against  him,  in  favor  of  £.  Sawyer,  for  9142 
44  damages,  and  940  56  costs,  founded  on  the  promise  of 
the  plaintiff  to  indemnify  him  for  the  trespass.  This  judg- 
ment the  plaintiff  had  paid. 

The  jury  found  a  verdict  for  the  plaintiff. 
The  promise  to  indemnify  being  established,  and  that 
promise  reletting  to,  and  binding  the  defendant  personally, 
there  remain  two  questions  to  be  considered ; 

1.  Whether  the  promise  was  to  indemnify  against  an 
unlawful  act  ?    If  not,  then, 

2.  Whether  the  defendant  is  liable  in  consequence  of  the 
recovery  of  the  judgment  of  Mason  against  the  Sawyers ; 
that  judgment  having  been  obtained  by  confession  ? 

As  to  the  first,  it  is  quite  clear  that  the  promise  is  valid. 
In  Coventry  v.  Barton,  (17  John.  142,)  the  law  in  relation 
to  this  point  appears  to  be  fully  settled.  The  distinction 
taken  between  promises  of  indemnity  that  are,  and  those 
which  are  not  void,  is  this  :  If  the  act  directed  or  agreed 
to  be  done,  is  known  at  the  time  to  be  a  trespass,  an  express 
promise  to  indemnify  would  be  illegal  and  void  ;  but  if  it 
was  not  known  at  the  time  to  be  a  trespass,  the  promise  of 
[*156  mdemnity  is  a  *good  and  valid  promise.  [1]     For  this, 

Cowp.  343  is  cited.  So  also  in  Allaire  v.  Ouland,  (2  John. 
Cas.  54,)  a  similar  principle  is  recognized.  One  point 
there  decided  was,  that  where  the  principal  directed  his 
servant  to  enter  into  the  locus  in  quo,  claiming  and  declar- 
ing it  to  be  his  own,  and  the  servant,  relying  on  th^  truth 
of  the  declaration,  did  enter,  but  in  fact  the  locus  belonged 
to  another  person,  and  the  entry  was  a  trespass,  yet  the 
act  of  the  servant  was  lawful,  and  a  good  consideration  for 
the  promise  to  indenmify. 
^  In  this  case  there  is  no  evidence  to  show  the  plaintiff 

[1]  Kneelaiid  v.  Bogen,  1  Hall,  579.    Competon  «.  Lunberti  18  ObU 
Rq».  81,  80. 


Hooker. 
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knew  that  the  entry  would  be  a  trespass,  nor  that  Mason  ^  ITTICA, 

Angusty   1828 

had  any  well  founded  claim  to  the  premises.    He  is  conse-  — r- 

quently  entitled  to  the  protection  afforded  by  the  defend- 
ant's promise. 

The  next  point  is,  as  to  the  recovery  of  the  judgment 
by  cognovit ;  and  here,  it  seems  to  me  the  question  is,  has 
enough  been  shown  to  satisfy  the  court  that  Mason  was 
entitled  to  so  large  a  recovery  ?  This  is  undoubtedly  neces- 
sary for  the  plaintiff  to  show.  That  Mason  was  entitled 
to  a  judgment,  we  may  well  presume  ;  for  on  the  same  state 
of  facts  he  had  previously  recovered  in  a  court  of  competent 
jurisdiction,  a  judgment  against  a  co-trespasser.  The 
counsel  for  Mason  testified,  and  was  not  objected  to,  that 
if  the  cause  had  been  tried,  a  larger  sum  would,  in  the 
opinion  of  the  witness,  have  been  recovered.  No  contra- 
dictory proof  was  5ffered.  The  defendants  in  that  cause 
acted  with  good  faith.  They  availed  themselves  of  the 
most  favorable  terms  as  they  supposed ;  such  terms  as 
they  undoubtedly  would  have  acceded  to,  had  there  been 
no  claim  of  a  recovery  over.  The  defendant  in  this  cause, 
although  notified,  appears  to  have  abandoned  the  defence. 
Under  all  these  circumstances,  were  not  the  defendants 
warranted  in  taking  the  course  they  did  ?  I  think  they 
were,  inasmuch  as,  in  the  absence  of  counter  proof,  it  may 
be  fairly  presumed  that  the  acceptance  of  a  cognovit  by 
Mason  for  9100,  the  amount  of  damages,  was  more  favora- 
ble to  the  defendant  than  a  trial,  had  it  taken  place. 

On  principle  then,  this  must  be  considered  as  obligatory 
on  the  defendant ;  it  satisfactorily  appearing  that  Mason's 
claim  for  damages  more^than  equalled  the  cognovit. 

•In  Hamilton  v.  Cutts-and  others,  (4  Mass.  Rep.  349,)  the  [*157] 

action  was  on  a  covenant  of  warranty  of  lands.  The  plain- 
tiff had  permitted  the  person  who  claimed  the  land  to  take 
possession  on  the  ground  of  a  paramount  title  ;  and  then 
prosecuted  the  representatives  of  his  grantor,  to  recover 
damages.  There  had  been  no  evidence  of  a  legal  ouster. 
Chief  Justice  Parsons,  in  giving  the  opinion  of  the  court, 
answers  the  objection  by  saying  "  the  tenant  may  yield  to 
a  dispossession  without  losing  his  remedy  on  the  covenant 
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Aii^^^ia28  ^^  wwrr^n^.    There  }»  np  jjiecessity  for  him  to  ipyoIto 

-- — ^ '  bimseV  in  a  lawsuit,  to  defend  a^ain^t  a  title  which  be  it 

an^o^nren    ^^^^j^g^  ^^j  ^Uim^telj  prevail.    But  he  eon«ent8  at  bis 
^^'^       own  peril.    If  the  title  to  which  he  has  yielded  be  |U)t  gopd 
be  lamfA  abide  the  loss  ;  ai)d  in  a  suit  against  his  warrantor, 
the  burthen  of  proof  wijl  bie  on  the  plaintiff." 

This  doctrine  appears  to  me  to  be  sound,  and  applicable 
to  the  case  under  consideration.  The  defendants  in  the  suit 
Qommenced  by  M4«on,  were  not  bo^nd  to  go  through  the 
fonn  of  a  trial,  wbieh  there  is  ground  to  believe  would  have 
resulted  in  n  heavier  judgment.  It  i^  admitted  that  the 
cognovit  was  given  at  their  peril,  so  far  w  respects  the  ques- 
tion of  a  recovery  over.  The  burthen  of  proof  lies  with 
the  now  plaintiff,  tp  show  tbftt,  under  the  pireumstances  of 
the  case,  the  i^ep  t^l^en  did  not  exonerate  the  defendant. 
I  think  he  hae  done  so ;  and  that  the  motion  for  a  new  trial 
must  be  denied. 

New  trial  denied. 


[*1'^8]  •Van  Bsurpn  and  Sands  agoinsi  Wilson. 

Wages  •annot,      \^  grror  On  Certiorari,  to  the  marine  court  of  the  city  of 

in  genenkl,    D6 

recovered  by  a  New-York.    Van  Bcuren  and  Sands  were  sued  below  by 
ncTfrefghT^hM  Wilson,  who  declared  in  assumpsit  for  wages  due  him  as  a 

been      earned, 

and  tiiere  ia  no  fault  pf  tba  waf ter  or  pVDBrt  poca^^ilins  th^  fiulnrp. 

It  is  not  sufficient  to  entitle  seamen  to  wages  that  tbe  freight  be  lost  wit^ou^  their  fault. 
It  must  be  owing  to  the  fraud  or  other  wrongful  ^ot,  oc  sonoa  fault  of  the  master  or  ownar  r 
or  at  least  some  act  or  omissiop  on  the  |>^  of  th^  roft^t^  ox  Qwoer,  pver  which  the  sofmon 
can  have  uo  possible  control. 

The  defendants  shipped  the  pUintifi^  %  semfinn,  on  |b  Yoypgo  from  New  York  to  Newry,  in 
Ireland,  and  thence  back  to  %  port  in  the  TJnited  States  :  and  the  vessel  was  libelled  in  the 
Irish  admiralty  by  one  pretending  to  be  owner,  and  the  crew  turned  ashore,  and  di:  ehairgeil 
by  the  captain.    Tbe  yessel  w#8  ^ti^ned  more  than  a  year  and  waa  finally  mtored :  hiit| 
in  the  meantime,  had  become  so  much  deteriorated  as  to  be  unworthy  of  repair,  and  was 
abandoned  in  Irelaa4  to  the  uadervrlters,  nd  neref  ntumed  to  the  United  States.    BM^  ' 
that  this  was  not  the  exercise  of  that  stiperior  fovpe  over  the  vessel,  which  should  exempt  thfk 
owners  from  liability  to  pay  the  plaintiff  his  wages,  or  damages  for  discharging  him  from  tho 
return  voyage ;  and  hMt  also,  tha^  th»  master  ati4  owaen  were  not  eiitirely  free  from  fault; 
that  they  were  bound  to  understand  and  risk  their  titl^ ;  or,  if  it  was  contested  in  a  mere  civi) 
proceeding,  to  t^e  eiEsctual  moans  fbi  liberating  it,  if' possible,  on  security,  jwiMbnl*  Utm 
so  as  to  prosecute  the  voyi^ge,  and  enable  the  Tesael  to  earn  freight. 

An  action  will  not  lie  at  the  suit  of  a  seaman  against  the  owners,  under  the  act  of  ooa 
cress,  (7  Cong.  sfia.  %  oh.  ^2,  f  8.)    Aad  a^  QgAm  •-  Onr,  (12  Jdha.  148,  S.  P.) 
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seaman  on  board  the  hrig  Charlotte,  of  which  the  defend^  ,  UTICA, 

ants  were  owners ;  also  for  damages  in  discharging  the  -= — r 

plaintiff  in  a  foreign  port,  against  his  will ;  also  for  work  v. 

and  labor  done  and  performed,  money  paid,  laid  out  and       "^un- 
expended ;  also  for  two  months'  wi^es  due  the  plaintifl^  by 
statute,  for  being  discharged  in  a  foreign  port,  and  the  ves- 
sel being  sold. 

The  defendants  below  pleaded  the  general  issue,  and 
payment,  and  gave  notice  of  special  matter. 

The  cause  was  tried  February  16th,  1827.  The  parties 
admitted  that  the  plaintiiF  below,  on  the  tenth  day  of  Feb« 
ruary,  185M,  shipped  as  cook  on  board  of  the  Cluirlotte,  to 
perform  a  voyage  from  the  port  of  New- York  to  Newry,  in 
Ireland,  and  from  thence  to  another  port,  and  back  to  a 
port  of  discharge  in  the  United  States ;  and  that  the  defend- 
ants were  the  owners  of  the  brig.  That  the  plaintiff  was 
on  board  of  the  brig  from  New-York  to  Newry,  at  fourteen 
dollars  per  month  i  and  that  the  vessel  arrived  at  Newry, 
and  delivered  her  cargo.  That  then  she  was  libelled  by 
one  Forrest,  in  the  court  of  admiralty  in  Ireland,  some  time 
in  the  month  of  March,  18^,  as  the  property  of  Forrest, 
claiming  to  be  her  owner.  That  the  crew  were  them 
turned  ashore  by  the  proctor  of  the  admiralty  court,  and 
the  captain  took  a  place  *od  shore,  where  the  plaintiff  still  [*159J 

continued  to  dp  his  duty,  at  the  captain's  request.  That 
on  the  27th  of  April,  1824,  the  sum  of  $26  42,  was  paid 
the  plaintiff,  and  a  receipt  given  for  services  performed  on 
board,  from  New  York  to  Newry.  That  the  vessel  was 
detained  in  the  custody  of  the  admiralty,  until  some  time  in 
October,  1825,  when^  by  a  decree  ef  the  court,  she  was 
ordered  to  be  restored  to  the  captain  and  owners ;  which 
restoration  was  prevented  by  a  md>,  and  the  captain  was 
killed.  That  the  vessel  had  then  become  so  deteriorated 
as  not  to  be  worth  repairing,  and  was  sold  in  Ireland  and 
never  returned.  The  owners  abandoned  her  to  the  insur* 
ers,  who  compromised  with  the  owners^  ^  The  voyage  was 
broken  up,  and  no  freight  was  earned  on  the  return  voyage. 
The  freight  earned  on  th^  voyage  out  was  $1800.  The 
amount  of  the  freight  and  vessel  was  consumed  iu  expenses,. 
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UTICA,      in  Newry,  in  the  litigation.    If  any  thing  in  the  nature  of 

-= — r — — '  wages,  compensation,  damages,  or  allowance,  was  due  the 

v.  plaintiff  for  services,  and  for  toeing  discharged  in  Newry,  it 

^^^^'  was  admitted  that  the  amount 'of  the  same  should  be  $45, 
to  wit,  $28  for  time,  and  the  balance,  being  $17,  for  \m 
expenses  in  returning  to  New- York. 

Thomas  Cahill,  sworn  for  the  plaintiff  below,  said  the 
captain  discharged  the  plaintiff  below  at  Newry,  on  the  27th 
of  April,  1824.  The  captain  insisted  upon  the  plaintiff 's ' 
signing  the  receipt  in  evidence,  or  he  (the  captain)  would 
not  pay  him  (the  plaintiff)  a  cent ;  andnf  the  plaintiff  would 
not  take  it,  the  captain  would  not  pay  him  any  thing.  The 
witness  said  he  had  a  suit  for  a  similar  demand  in  the  com* 
mon  pleas,  as  one  of  the  crew  of  the  same  brig.  That  the 
captain  said  he  would  not  pay  the  three  months'  pay 
allowed  by  statute,  into  the  hands  of  the  counsel  at  Newry, 
or  make  any  compensation  other  than  that  mentioned  in 
the  receipt.  The  court  below  gare  judgment  for  the  plain- 
tiff for  $45  damages  and  the  costs. 

jD.  Lordj  jun.  for  the  plaintiffs  in  error.  The  services  of 
-  tibe  plaintiff  below  being  terminated  on  his  discharge  he 
could  recover  nothing  for  work  done ;  nor  could  he  for 
money  paid,  since  his  expenses  were  neither  at  our  request, 
*160]  nor  for  our  *account;  nor  could  he  recover  as  having  fill* 

filled  the  contract  of  sendee,  since  the  voyage  was  broken 
up. 

The  plaintiff  below  could  not  recover  any  thing  from  the 
ovmers  under  the  act  of  congress  of  February  28,  1803, 
^  3,  (IngersoU's  Pig.  Ist  ed.  p.  146.)  Ogden  v.  Orr,  (12  John. 
Rep.  143,)  is  conclusive  upon  this  point. 

It  may  be  adied,  too,  that  the  act  relates  to  a  voluntary 
discharge,  and  not  to  one  where  the  voyage  is  broken  up 
through  necessity ;  or  to  a  sale  of  a  ship^  or  to  the  discharge 
of  a  seaman  with  his  own  consent ;  and  the  penalty  of  the 
payment  is  on  the  Tiiaster. 

Under  the  principles  of  commercial  law,  by  which  this 
question  must  be  judged,  the  plaintiff  below  can  recover 
nothing. 
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Freight  ia  the  mother  of  wages ;  and  where,  from  the  ^"^[^'^Joft 
fjBulure  of  the  voyage,  no  freight  is  pamed,  no  wages  are  ^^  ^^  ^ 
due.    (Abbot  on  Ship.  pt.  4,  ch.  3,  M.    Dunnett  v.  Tom*  t. 

hagen,  3  John.  Rep.  154.    Icard  v.  Gould,  11  John.  Rep.       "^^i**- 
279.    Wetmore  v.  Henshaw,  12  John.  Rep.  324.)    In  the 
ease  last  oiled,  .there  is  a  full  discussion  upon  the  law  of 
^amen's  wages,  by  Justice  Thompson* 

This  rule  often  operates  for  the  seaman.  He  may  not 
complain  when  it  operates  against  him.  If  sick,  so  that  he 
is  a  burden  instead  of  a  benefit,  by  virtue  of  this  rule  he  re- 
ceives wages.  If  captured,  and  the  vessel  be  navigated  by 
a  new  crew,  and  earn  freight,  he  receives  wages  without 
deduction;  and  this,  by  mere  force  of  the  rule,  without 
regard  to  the  policy  on  which  it  is  founded ;  because,  being 
separated  from  the  ship,  his  interest  in  its  safety,  or  in  the 
performance  of  the  voyage,  can  avail  nothing  to  the  owners. 
(See  12  John.  Rep.  324,  and  Girard  v.  Ware,  1  Peter's 
Circuit  Ct.  Rep.  142.)  So,  during  a  long  embi^go,  he  re- 
ceives wages,  according  to  the  ultimate  earning  of  freight, 
for  a  period  when  he  renders  no  service.  (Beale  v.  Thomp« 
son,  4  East,  546.) 

It  is,  therefore,  entirely  just  to  apply  the  rule  on  the 
other  si^e.  Accordingly,  if,  by  capture,  the  voyage  is  de« 
feated,  and  no  freight  earned,  no  wages  are  due.  So  when 
the  vessel,  being  seaworthy  when  she  sets  out,  becomes 
unseaworthy  during  the  voyage ;  no  freight  being  earned ; 
no  wages,  •even  for  the  period  of  service,  are  due.    (Por-^  [*161] 

ter  V.  Andrews,  9  John.  Rep.  350.)  In  the  case  cited,  the 
court  say,  *^  There  is  no  case  to  be  found  which  allows 
wages  where  no  freight  is  earned,  and  when  the  loss  of  the 
▼oyage  is  not  to  be  imputed  to  the  default  of  the  master  er 
owner.''  (See  also  Hindman  v.  Shaw,  2  Peters'  Adm.  Dec/ 
264.)  And  where  a  ship  was  seized  in  a  foreign  country, 
and  there  condemned  for  a  breach  of  its  laws,  wages  after 
seizure  were  denied.     (Oxnard  v.  Dean,  10  Mass.  Rep. 

148.>i 

Now  in  the  present  case,  the  voyage  was  defeated  with- 
out the  fault  of  the  master  or  owner. .  No  homeward  freight 
earned,  and  therefore,  no  wages  were  due,  the  wages 


Wflson. 
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UTICA,      to  the  time  of  discharge  being  paid.    And  if  no  wages  are 
-— — T — ^  due,  it  IS  but  a  subterfuge  here  to.  say  that  any  thing  is  dne 
in  their  stead. 

The  owner  cannot  be  made  liable  for  the  discharge  of 
the  mariner. 

The  seizure  of  the  ship,  under  the  claim  of  pr(q>«rty,  waa 
no  fault  or  misconduct  of  the  owner  ;  and  by  the  decree  of 
restitution,  which  was  conclusive  as  to  the  title,  his  right  is 
affirmed,  and  he  presented  faultless  on  thia  score. 

The  being  subject  to  unjuM  claims  and  lawsuits  is  a  con* 
tingency ;  one  of  the  chances  to  which,  in  some  form  or 
other,  all  things  are  subject.  By  it,  the  pursumg  of  the 
voyage  was  frustrated,  the  owners  were  prevented  from 
employing  the  ship,  the  mariners  from  rendering  any  ser- 
vices to  it.  By  the  detention,  not  the  fault  of  the  owners, 
the  ship  becomes  lost,  no  freight  is  earned,  no  fund  is  cre- 
ated for  the  payment  pf  wages,  a  common  loss  takes  place. 
The  owners  lose  the  ship :  they  also  lose  the  freight ;  they 
lose,  in  expenses,  the  freight  which  they  had  already  re- 
ceived, and  much  more ;  the  captain  loses  his  life ;  the 
crew  must  lose  their  wages.  If  it  is  said  that  the  ship 
being  the  owners',  any  loss  of  the  voyage  growing  out  of 
its  condition  ought  to  fall  on  them,  it  is  replied^  that  in 
case  of  capture,  shipwreck,  or  supervening  unseaworthiness, 
the  misfortune  is  directly  and  primarily  that  of  the  ship ; 
while  it  is  consequentially,  but  certainly,  the  loss  of  the 
seamen. 
[*1 62]  ^Was  there  any  fault  in  the  master's  discharging  the  crew, 

under  the  circumstances,  after  waiting  as  he  did  ?  Was  he 
^  to  detain  the  crew  in  idleness,  and  at  a  ruinous  expense, 
for  which  he  eould  not  be  reiq^bursed  for  the  indefinite 
period  of  a  litigation  in  the  admiralty  in  Ireland,  concerning 
the  property  of  an  American  vessel  t  Was  it  not  correct 
in  him,  aa  soon  as  he  saw  the  probable  delay,  to  d»chaige 
his  crew,  who,  if  they  had  remained  during  the  twenty*one 
months'  detention,  would  at  last  have  lost  their  wage«»  be* 
cause  the  ship  became  ruined  by  the  delay,  and  could  not 
earn  freight  home?  Did  the  master,  in  thw,  break  his  coii« 
tract,  so  as  juatly  to  deserve  an  award  of  damageaagainat  him 
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aod  hi9  owDjers,  by  eettiiiff  the  ipiuriners  free,  when  be  found  .  T7TICA, 

i^HfUst,  X82S 

that  it  was  impoasiUe  either  for  them  to  serve  the  ship,  oy  ^'  ^ 

for  the  flbip  to  provide  for  their  support  or  their  wages  I  v, 
In  fine,  was  there  ever,  or  can  there  be,  a  jpster  case  fiv  ^^^^^^ 
the  application  of  th«  general  xnh  of  coipipumty  of  lofs 
from  common  misforti^ne  ?  In  the  i^pguage  of  the  court 
i^  Icard  V,  Gould»  "  No  freight  wai  earned ;  and,  as  in^ 
case  of  loss  by  piracy,  the  seamen  and  owners  inuat  be 
deemed  common  sufferers.  Wages  cannot  be  exacted  by 
the  unfortunate  seamen  f^^w  the  jtill  mor«  unfortWAte 
owners." 

/.  CUzbey  contra,  relied  on  Woolf  et  al*  v.  The  Brig  Oder^ 
(1  Pet.  Adm.  Deo.  061,)  aa  sustaiiung  the  claim  of  th«^ 
plaintiff  below.  It  was  (he  said)  a  oas^  somewhat  similar 
to  the  present,  The  brig  w^  seized  for  tho  4j^bts  of  tb^ 
owner,  in  a  foreign  port.  A  claim  was  made  for  wag^Si 
pro  i^nto,  synd  allowed.  Two  ninths'  pay  in.  addition  was 
also  claime4i  and  daniages  for  the  bfard  and  e^^penses  of  tbfi 
seamen ;  but  t|ie  conrti  not  being  satiafied  that  the  seanuni 
were  residents  of,  and  intended  to  return  to  aaother  oouAtry, 
^wed  only  one  month's  pay  addilional. 

In  the  case  cited^  the  principle  on  which  the  claim  of  the 
present  plaintiff  below  is  founded,  is  established;  and 
although  the  amouBt  allowed  ia  leaa  in  that  caae  than  th^i 
judgment  in  this,  that  fact  does  not  affect  the  question,  S# 
it  was  the  effect  of  a  ciroumstanqe  which  does  npt  ^iat  in 
the  present  case.  It  is  admitted  that  the  plaintiff  below 
baa  in  6ct  ^sustained  damage  by  being  discharged  in  Newryi  [*168 
and  that  damage  is  fixed  at  $45.  Hia  damage  was,  in  faot» 
occasioned  by  the  aet  of  a  third  person;  and  ^  is  a  raaidm 
in  law,  that  where  one  of  two  innocent  persons  must  suffer 
by  the  act  of  a  third,  he  who  has  enabled  such  third  paraon 
to  occasion  the  loss,  must  sustain  it.  ( lackbnrrow  V*  M^spUy 
9  T.  R.  TO.)  The  defendants  below  in  this  casa  gave  tb^ 
oocaaion  {or  the  aQt  of  the  third  persoui  which  caused  tb^ 
loss, 

But  in  this  case  the  defendant^  below  are  not  innocent ; 
|br  th^  reafel  was  libelled  on  a  o)aim  wbi<^  had  sonve  f^n 
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UTICA,      dation,  or  had  none ;  if  there  was  a  foundation,  it  must 

— -Tg ■  have  been  created  by  some  act  or  neglect  of  theirs.    The 

V.  controversy  was  for  the  title  or  ownership  of  the  vessel. 

WilBon.  rpi^^  plaintiff  below  could  not  by  possibility  have  any  agen- 
cy in  putting  the  title  of  the  brig  in  question.  There  was 
nothing  analogous  to  the  vis  major,  or  inevitable  necessity, 
or  peril  of  the  sea,  or  destruction  by  the  elements,  the  usual 
case  in  which  it  is  admitted  that  seamen  lose  their  wages ; 
but  a  simple  civil  proceeding  in  rem  by  a  citizen  of  a  for- 
eign country  against  the  property  of  a  citizen  of  this.  The 
seizure  of  the  vessel  was  not  one  of  those  casualities,  the 
risk  of  which  seamen  are  understood  to  run,  and  with  an 
understanding  as  to  which  they  enter  into  their  contracts 
of  service.  It  was  a  misfortune  which  no  remissness  and 
no  imprudence  or  negligence  of  theirs  could  have  caused, 
and  against  which  no  care  and  diligence  of  theirs  could 
guard. 

The  claim  of  the  citizen  instituting  proceedings  (if  color* 
ably  founded  at  all)  must  have  been  on  the  ground  of  original 
ownership,  (Mr  of  a  conveyance,  either  by  bill  of  sale,  mort- 
gage, hypothecation,  bottomry,  respondentia,  recognizancd 
or  statute,  or  on  the  ground  of  indebtedness  by  the  ovniert 
and  the  process  of  attachment  against  their  property  acci- 
dentally found  in  a  foreign  country ;  each  of  which  sup- 
poses some  actor  neglect  of  the  owners,  and  renders  them 
not  legally  innocent. 

Again,  it  is  perfectly*  evident  that  the  defendants  below 
ought  to  have  known  that  their  title  to  the  vessel  was  clear 
and  unimpeachable  before  contracting  with  the  plaintiff,, 
end  subjecting  him  to  so  injurious  a  hazard  as  that  of  being 
*164]  discharged  •in  a  foreign  port,  where  the  damage  to  him 

'might  be  most  serious. 

'  Suppose  the  defendants  below  had,  immediately  on  the 
arrival  of  their  vessel  in  Nevry,  confessed  a  judgment  to  a 
creditor  residing  there,  under  which  the  sheriff  of  the 
county  had  come  and  taken  possession  with  the  posse  com^ 
itatusy  and  turned  the  crew  out  of  the  vessel :  could  it  be 
endured  that  this  should  be  called  a  taking  of  the  vessel  by 
a  vis  major  f  and  wHexe  is  the  difference  between  such  a 


OF  THE  STATE  OP  IJBW  YOBK.  1« 

•apposition  and  the  fact  ?    (Woolf  et  al.  v.  The  Brig  Oder,  ^^J^f^^ 
2  Pet.  Adm,  Rep.  261.)  y«i  Bauren 

But  if  the  claim  of  the  iibellant  was  without  colotable  t. 

foundation,  it  ia  Btill  more  clearly  apparent  that  the  defend- 
ants below  do  not  stand  on  such  an  equality  of  situation 
with  the  plaintiff,  as  to  subject  him  only  to  the  loss.  In 
that  case,  the  Iibellant  and  all  concerned  with  him  were 
trespassers  and  liable  to  answer  to  the  owners  in  damages 
for  all  the  loss  they  might  have  occasioned.  While  the 
discharged  and  i|ijured  mariner  could  only  look  to  his  own*- 
ers  for  reparation,  they  could  in  fact  jrecover,  in  thisir  action 
of  trespass,  their  own  damages,  apd  the  damages  of  that 
very  mariner ;  and  for  anything  that  appears  in  the  case, 
the  owners  may  have  prosecuted  such  an  action,  and  may 
have  recovered  in  it  the  very  damages  for  wbick  the  mari- 
ner is  now  contending.  At  all  events,  it  does  appear  from 
the  case,  that  the  defendants  below  succeeded  in  the  action 
brought  by  the  Iibellant;  their  vessel  was  decreed  to  be 
restored  to  them,  and  the  expenses  therefore  must  have 
been  decreed  to  them  also ;  and  as  they  afterwards  aban- 
doned to  the  underwriters,  and  were  paid  by  them  for  their 
vessel,  they  have  in  fact  lost  nothing,  while  the  loss  of  the 
plaintiff  below  is  admitted  to  be  $45. 

The  plaintiff  below  was  discharged  very  soon  after  the 
libelling  of  the  vessel,  and  long  befipre  it  wa3  or  could  be 
known  whether  she  would  be  condenmed  as  unseaworthy 
or  abandoned  to  the  underwriters,  or  eajcn  freight  on  her 
return  voyage ;  and  the  only  ground  on  which  she  was  ulti- 
mately abandoned  was,  the  injury  she  sustained  from  the 
delay  and  protractedness  of  the  litigation,  (which,  as  has 
already  been  shown,  must  have  arisen  from  the  act  or  neg« 
lect  "of  the  defendants  below.)    The  right  of  action  of  the  [•IBS! 

mariner  accrued  on  the  discharge,  and  the  equities  of  the 
parties  must  be  determined  from  the  facts  which  had  pre* 
viously  transpired.  Subsequent  acts,  unless  by  new  agree- 
ment can  exert  no  control  over  their  rights,  no  more  than 
could  those  which  existed  previously  to  the  first  shipping. 
(1  Pet.  Adm.  Dec.  186,  7,  note.)  The  relations  of  the 
parties  ceased  on  the  discharge,  (1  Pet.  Adm.  Dec.  203, 
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A  *^wa^  ^*'  ^'^  ^  ***®  ^^^  tm»ea\i^orthin«fl»  of  the  Ve^^I  cj^toH 

Van  BtfUMtt    ^^^  ^^c^  the  sailors.    She  was  seaworthy  whrtr  tfcey  t^ere 

T.  di^ehatfed.    t&  is  ot^Iy  where  freight  is  lost  b^  disaster,  as 

Yfih^rti.     j^^^  ^j,  capU»e,  that  seamen  lo^  <heif  wages.    (Moyt  v. 

Wildfire,  3  J6fan.  520.)    Besides,  fhe  owtters  iKight  hate 

tedeenied  tfceir  vessel,* by  giving  security  to  abide  <he  event 

of  th4  IkigMian,  Htti  sity  Avoided  the  kXM  of  bet  by  the  long 

delay. 

Seamen  at^  enlilSed  to  t^eif  st^nlated  ii^g69,  H  they 
hare  beett  gtii!#y  of  tie  faalt  l^  #hich  flreif  #ag^s  ^ould  be 
forfeited,  althoiogh  the  voyage  is  nfot  {>erfetfzied.  (Hoyt  tr. 
Wildfite,  a  John.  StD,  52)$^  note  and  fhe  casi^s  fhete  cHed. 

I  Pet.  Adtfi.  Dec,  Id^^^.) 

If  the  defeiidanfs  below  had  \^ished  to  avoid  thi^ 
aelion,  th#f  should  have  eoihplied  wfth  t!be  requisitions  of 
Ihe  statute,  and  p'aid  the  3  months'  images  into  the  hands 
eff  the  consul  at  NetVry.  If  they  were  not  liatfer  in  this 
action,  the  provisions  of  tfhe  statiite  arc*virtt«lly  nugatory ; 
for  the  vessel  was  finally  sold  in  Newry.  (Act.  of  Congf. 
of  as*  February,  ld(»,  6  U.  ».  I^.  old  ed.  265.  2  Pet. 
Adm.  Dec.  cxiv.  cxxviir.) 

Curia,  per  Suthereakij,  J.  No  general  principlie  of  COm» 
ttiercial  la^  is  better  settled,  than  thatnotVages  am  allowed 
to  seamen  where  no  freight  is  earned;  unless  the  loss  of 
the  Toya^e  and  freight  is  to  be  im][)Uted  to  the  default  of 
the  master  or  owners.  It  has  accordhigfy  grown  into  a 
legal  matfm,  that  freight  is  the  mother  of  wages.  (Abbott 
on  Ship.  pt.  4,  ch.  9,  and  cases  there  collected,  3  John.  <64, 

II  John.  279.  WhetmoTe  «.  Henshaw,  1:2  John.  324.)  In 
the  last  case,  this  question  is  elaborately  discussed  by  the 
connsel  and  by  the  judge,  who  delivered  the  opinion  of  the 
court.    See  also  9  John.  350 ;  1  Peters,  Adm.  Rep.  142 ; 

[•166]  2  M.  264 ;  10'  Mass.  Rep.  •MS.)    The  rule  is  founded  on 

consideratioBs  of  policy,  growing  out  of  the  peciiEar  nature 
of  the  service ;  and  is  mtended  to  give  to  seamen  the  strong- 
esf  inducements  to  exert  themselves  to  the  utmost,  for  th6 
safety  and  preservation  of  the  ship.    (1  Sid.  Rep.  179.) 
'fhe  rede  being  admitted,  the  question  in  this  case  is« 
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whelhec  the  loss  of  the  return  voyage,  and  coDaequently  of      xyjucx, 
the  frciffht,  was  owing  to  the  default  or  naisconduct  of  the  -r-^~ 

^  -   ,  -  Van  Bearen 

owners  or  master  of  the  vesseL  t. 

The  vessel,  after  the  discharge  of  her  cargo  at  Newry,  wjiteon. 
was  regularly  libelled  in  the  Irish  admiralty  court,  in  March, 
1824,  by  one  Forrest,  who  claimed  to  be  the  owner  y  and 
the  captain  and  crew  were  turned  ashore  by  the  proctor  of 
the  court.  The  captain  provided  fbr  the  crew  untU  the 
27th  of  April,  when  he  paid  them  their  wages  to  that  time, 
and  discharged  them.  The  vessel  was  detained  ia  the 
custody  of  the  adnairalty  until  October,  1825,  when,  by  the 
decree  of  that  court,  she  was  ordered  to  be  restored  to  the 
captain  and  owners  y  which  was  prevented  by  a  mob,  and 
the  certain  was  killed  in  the  affray.  The  vessel  had  then 
deteriorated  so  much  as  not  to  be  worth  repairing.  The 
owners  abandoned  to  the  underwriters ;  the  vessel  was  sold 
in  Ireland,  and  never  returned  to  tbia  country.  The  voy- 
age of  course  was  broken  up,  and  no  return  freight  earned. 

In  Wooltand  others  v.  Brig  Oder,  (2  Peters'  Adm^  Rep. 
261,)  the  vessel  was  seized  in  a  foreign  port  for  the  debt  of 
the  owner;  and  the  seamen  were  discharged.  They  were 
held  to  be  entitled  to  thejrwages.  This  was,  doubtless,  on 
the  well  settled  ground,  that  the  seizure  was  attiibutaUe 
to  the  fault  of  the  owner.  (2  Bro.  Adm.  182.  Yin.  Abr. 
Mariners, (£.)pL 7.  Mai.  Lex  iM ere.  105,  c.  23*  MoLBvS. 
eh.  3^  ^  7.)  So  in  Hoy t  v.  Wildfire,  (3  John.  520,)  the  sea- 
men were  shipped,  on  a  voyage  from  New  York  to  Bon^ay. 
The  master  deviated  from  his  course,  and  sadled  towards 
the  Isle  of  France,  under  pretence  of  being  in  want  of 
-water ;  and  while  thus  sailing,  was  captured  by  an  English 
frigate,  and  the  vessel  and  cargo  were  condemned.  It 
appeared  that  the  want  of  water  was  a  mere  pretence ; 
and  the  court  say,  'Hhe  act  of  the  master,  in  sailing 
to  the  Isle  of  France,  with  articles  *  contraband  oj  wary  [•167] 

under  pretence  of  a  want  of  water,  was  a  fraudulent  act ; 
and  from  the  testimony  in  the  case,  there  is  every  f  easom 
to  conclude,  that  this  was  the  original  destination  of  the 
»hip,  known  to  the  owner,,  though  concealed  from  the  sea- 
men.   The  contract  entered  into  with  the  eean^n  wa»net 
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tmcA^      kept  with  good  faith.    A  deceit  was  practised  upon  them. 

August,  1828.  -..^     ,  .  ,  -    ,   ,  .       ,     ,        ,  .,  ^  ,     .   •     . 

-^ — r The  ship  and  freight  were  justly  lost  by  a  wilful  violation 

V.  of  neutral  duty,  and  the  seamen  had  the  soundest  claim 

^^^^'^'  upon  the  owner  for  an  equitable  compensation.'*  And  the 
general  rule  is  there  repeated,  that  if  freight  be  lost 
during  the  course  of  the  voyage,  by  a  disaster  or  peril,  aris- 
ing from  accident  or  superior  force,  the  seamen  lose  their 
wages ;  bilt,  if  the  freight  be  lost  by  the  fraud  or  other 
wrongful  act  of  the  master,  the  reason  of  the  rule  does  not 
apply.  It  is  not  sufficient  that  the  freight  be  lost  without 
the  fault  of  the  seamen.  The  capture  or  wreck  of  the  ves- 
sel may  be  without  their  fault.  It  must  be  owing  to  the 
fraud,  or  other  wrongful  act  of  the  master  or  owner,  or  else 
the  loss  of  the  freight  carries  with  it  the  loss  of  the  seaman's 
wages. 

The  issue  of  the  proceedings  in  the  Irish  admiralty  court 
shows  that  the  claim  which  was  preferred  against  the  defend- 
•  ant^s  vessel,  and  which  caused  the  breaking  up  of  the  voy- 
age, was  without  foundation.  What  color  there  was  for  it, 
we  have  no  means  of  judging,  as  the  result  only  of  the  pro- 
ceedings is  stated  in  this  case. 

But  I  am  inclined  to  think,  that  civil  process,  issuing  at 
the  instance  of  an  individual,  for  the  purpose  of  trying  a 
private  right  of  property,  is  not  that  species  of  superior 
force  which  will  exempt  the  owners  of  a  vessel  from  the 
payment  of  seamen's  wages,  although  it  may  break  up  the 
voyage,  and  prevent  the  earning  of  freight.  It  does  not 
seem  to  fall  within  the  policy  of  the  rule.  (Vid.  1  Sid. 
Rep.  179.)  Every  individual  is  supposed  to  know  his  own 
title  to  the  property  in  his  possession ;  and  to  be  capable  of 
taking  the  legal  precautions  necessary  to  prevent  that  pos- 
session from  being  interrupted  ;  and  the  law  is  supposed  to 
award  an  adequate  compensation  for  the  damage  which 
may  result  from  an  unfounded  prosecution,  in  the  costs , 

[*168]  and  indeed  express  compensation  *for  loss  of  freight  might 

be  given  in  this  instance  to  the  successful  party.  (Vid.  3 
Mason's  Rep.  165,  6.)  Besides,  there  is  hardly  any  civil 
proceeding,  which  necessarily  changes  the  possession  of 
the  property,  the  title  to  which  is  to  be  tried,  until  the  final 


Of  tHfi  STAM  6P  NIIW  fdM  168 

terminatiDh  of  the  suit.    In  pfoc^edingi^  <rt  r^»i,  to  mfdtce     ^trriCA, 
a  claim  of  the  alleged  owner,  the  dctfmidaftt  cm  probably    '  "*'- 
retain  the  possession  of  the  vessel,  of  other  property  libel-  r. 

led,  or,  at  least  have  it  rertored,  when  th6  preMtvation  of  w»i«*n- 
the  property  requires  it,  on  ^ring  compoleni  iOdority  to 
return  it,  if  finally  c*cwd6nifl€fd.  Tbcj  owner*  of  the  vesse 
in  question,  or  the  nlastcfr,  nitght  probably^  on  showing 
proper  cause,  and  on  giring  security  acc^otdtiiig  to  t^h^  dofirse 
of  the  coutt,  by  deposit  or  of  h^rmse,  bare  rettiinod,  or  been 
restored  to  the  possession  of  thd  Vessel,  although  libelled, 
and  have  prosetuted  their  Voyage  Without  aiiy  essential 
interruption.  (Gierke's  Adm.  Practice,  tit/ 41,  43.)  It 
is  no  answer  to  this  argument  to  say,  that  it  was  not,  or 
may  not  have  been  in  their  power  to  obtain  the  requisite 
security  in  a  foreign  land.  It  is  the  duty  of  owners  to  fur- 
nish the  masters  of  their  vessels  with  the  means  of  obtain- 
mg  all  the  credit  which  the  exigencies  of  the  voyage  may 
require.  But  independently  of  this  consideration,  the  being 
subject  to  unfounded  claims  and  lawsuits  is  a  contingency, 
the  p^l  and  consequences  of  wbieh,  I  think,  ought  to  fall 
cdtctosively  upon  the  owners.  It  it  a  matter  of  moie  pli- 
t^o  concmfi,  thd-  damages  or  probability  of  Wbieby  the  sea- 
men have  no  means  of  calculating,  and  caiinot,  by  ttoy 
ofibrt  or  etertions  on  their  part,  avert.  Bat  the  perils  of 
the  sea*,  and  the  danger  of  capture,  they  caa  ih  some  de- 
gree eetim«to,  frois  knowing  the  destfaiation  of  the  vesael, 
the  length  of  the  voyage,  the  cargo  ot  boird,  and  the  pacific 
or  belligorent  state  of  the  maritime  powers ;  and  they  «aii 
not  only  ostimate  the  dasger,  and  therefore  eieHtke  a  dis- 
cretion ae  to  the  voyages  in  which  they  will  embark,  but 
they  have  in  their  oWtt  skilly  enterprise  and  cotirage,  the  ^ 

tDteAns  <A  diminiahiilg,  if  rtoi  ontkely  averting  it.  Theate 
consideratioiiis  appear  to  me  to  constitote  a  marked  dis- 
tiBctiOfi  between  the  two  eiasses  of  eases. 

•In  Eaken  v.  Thom,  (6  Esp.  Rep.  4,)  the  voyage  was  [•16S] 

broken  up  in  its  progress  by  the  vessel  being*  unseaworthy, 
irithocil  say  tmrputed  feult  of  the  owner;  and  Lord  EUen- 
biAroiigb  held,  that  tkough  the  mate  could  not  recover  his 
wageSn  eo  nomine^  yet,  he  might  recover  damages,  i»  M 

Vol.  IX.— 12 
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UTICAj.       action  on  the  case.    The  suit  before  us  was  so  shaped,  as. 

— r '  to  cover  not  only  a  claim  for  wages  as  such,  but  damages 

T.  for  omitting  to  furnish  a  seaworthy  ship,  and  discharging 

^*^***        the  plaintiff  below,  in  a  foreign  land.    The  amount  in  either 

view,  was  admitted  by  the  parties  to  be  the  same. 

The  plaintiff  below,  therefore,  was  entitled  to  wages,  or, 
perhaps  more  properly  speaking  in  this  case,  damages  to 
the  amount  of  l|is  wages  for  the  return  voyage. 

The  plaintiff  below  could  not  sustain  his  suit  under  the 
act  of  congress  of  February  28th,  1803,  (Ingersoll's  Dig. 
146.)  The  case  of  Ogden  v.  Orr,  (1 1  John.  143,)  is  decisive 
upon  this  point. 

Judgment  affirmed. 


Rust  against  Gott. 

^  TJS"  of  ^^  demurrer  to  the  second  plea  of  the  defendant.  The 
an  election  declalration  was  in  trover  for  a  promissory  note  drawn  by 
^id,  *^oJ^h  01*^  Luther  Marsh,  by  which  he  promised  to  pay  the  plain- 
made  after  the  tiff  435  dollars. 

poll  of  election 

is  oioaed,  if  Plea,  secondly,  that  before  this  suit  was  commenced,  ana 
▼awTia^^wISl  shortly  after  the  closing  of  the  polls  at  the  election  of  No- 
piete.  vember,  1826,  Marsh  and  the  plaintiff,  at  Pompey,  in  Onon- 

rass  of  an  eiec-  daga  county,  made  a  bet  of  9435  upon  the  event  of  the  then 
riv^buT  may  ^^^  election  of  governor  of  the  state  of  New-York,  they 
be  ioquired  being  both  legal  voters  for  governor  at  the  time  of  the  elec- 
of  lai^  ^on^ita  tion,  and  at  the  time  of  making  the  bet;  that  the  plaintiff 
[^1 70]  deposited  435  dollars  in  the  hands  of  the  defendant,  as  *8take- 

coming  coiiat-  holder,  and  Marsh  deposited  the  note  in  question  in  the 
Son*^  ^  ^"^  ®^"^®  hands;  that  the  bet  was  made  upon  condition  that  if 
Oil  the  va-  De  Witt  Clinton  had  been  elected  governor,  then  the  $435 

lidity   of   wa- 

gera  generally, 

and  bets  on  electioni  particularly,  and  the  moral  tendency  of  each.     (Note  (a)  subjoined  to 

the  case.) 

It  would  seem,  from  the  reasoning  of  the  principal  case,  and  that  refifizred  to  and  ^otod 
at  large  in  the  note,  that  all  wagers  made  on  the  event  of  an  election,  before,  during  or 
after  the  election,  are  illega*  md  voidable,  at  any  time  before  the  money  or  thing  stated  is 
paid  over  or  delivsred. 
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tad  tne  note  were  to  be  delivered  over  to  the  plaintiff;  ^  ^^^^Ai^ 

^  August,   1828. 

but  II  William  B.  Rochester  had  been  elected,  then  the  — r— 

$433  and  the  note  wer«  te  be  delivered  to  Marsh ;  that  af-  ▼. 

ter  the  making  of  the  bet,  and  before  the  event  of  the  elec-  ^^ 

tion  of  governor  was  generally  known,  and  before  the 
official  canvass  of  votes  of  the  election  in  the  respective 
counties  of  the  state,  viz.  on  the  14th  of  November,  1826 
Marsh  forbade  the  defendant  to  deliver  over  the  note,  and 
demanded  that  the  bet  should  be  rescinded,  and  that  the 
note  should  be  re-delivered  to  the  plaintiff;  and  that  the 
defendant  did,  in  pursuance  of  the  demand,  re-deliver  the 
note  to  the  plaintiff,  and  the  453  dollars  to  the  defendant, 
as  he  lawfully  might  do,  for  the  cause  aforesaid;  of  all 
which  the  plaintiff  had  notice  before  the  suit  commenced; 
averring  the  identity  of  this  note  with  the  note  declared  for 

General  demurrer  and  joinder.  * 

N  P.  Randally  in  support  of  the  demurrer. 

A  wager  is  recoverable  at  law,  unless  in  certain  excepted 
cases :  as  where  it  tends  to  immorality,  to  a  breach  of  the 
peace,  to  the  injury  of  third  persons,  to  the  introduction  of 
indecent  evidence,  to  restrain  the  free  exercise  of  some  office 
of  privilege,  is  against  sound  policy,  &;c.  (Good  v.  Elliot, 
3  T.  R.  693.  Jones  v-  Randall,  Cowp.  37.  Dacosta  t;. 
Jones,  id.  729,  Earl  of  March  v.  Pigot,  6  Burr.  2802. 
McAllister  v.  Hayden,  2  Camp.  N.  P.  Rep.  438.  Hussey 
V.  Cricket,  3  id.  16&  Pope  v.  St.  Leger,  1  Salk.  344. 
Bunn  V.  Riker,  4  John.  Ren.  426.  Campbell  v.  Richard- 
son, 10  John.  Rep.  406.) 

The  wager  in  this  case  comes  within  none  of  the  eipcepted 
cases.  It  is  not  prohibited  by  statute,  nor  is  it  against  sound 
policy.  It  was  on  an  election  already  past ;  and  could  not 
influence  the  voters,  as  in  Allen  t;.  Heame,  (1  T.  R.  56,) 
Bunn  17.  Riker,  (4  John.  Rep.  426.)  Vischer  v.  Yates,  (11 
id.  23,)  and  Denniston  v.  Cook,  (12  id.  376.)  Its  object 
was  not  to  bring  before  the  public,  what  ought  to  be  kept 
•from  public  view,  as  in  Atherford  v.  Beard,  (2  T.  R.  610.) 
and  Tappenden  t;.  Randall,  (2  B.  &  P.  467.)    It  could  not  [•171] 


171  CASES  Of  THE  suns]i£  cotmi 


August,  1888. 
Rut 


U^ICA^^  inrolve  an  inquiry  into  the  official  canvaM,  which  is  final 
and  conclusive;  and  if  it  couMy  the  court  will  not  presooie 
T.'  the  posttbiiity  of  ignofanee,  eiiof  or  cormption  in  the 
^^^  canTasserts  without  which  tto  evil  cotJd  result  from  the 
inquiry. 

Marsh  coiild  not  rescind  or  withdraw  his  bet  after  a 
knowledge  of  the  event  on  which  it  depended ;  and  the 
Want  of  such  knowledge  mnst  be  expressly  averred  in  the 
plea^  which  contains  no  such  averment,  and  is  to  be  taken 
most  strongly  against  the  pleader.  (Yates  t;*  Foot,  1  %  John. 
Rep.  1.  Smith  t;.  Blaokmore,  4  Taunton,  474.  Danlap's 
Pr.  464,  and  casee  there  cited.) 

It  does  not  appear  frc^aa  the  pleadings  that  any  improper 
inquiry  will  arise  on  the  trial ;  and  the  court  will  not  pre- 
sume it,  unless  it  does  so  appear ;  but  will  let  the  cause  go 
to  trial,  and  exclude  such  testimony  if  offered.  (Good  v. 
Elliot,  3  T.  R.  493.  Atherford  v.  Beard,  2  T.  R.  610. 
Tappenden  v.  Randall,  2  B«  &  P,  467.  Dacosta  v.  Jones, 
Cowp.  729.) 

The  defendant,  a  stakdbold^,  cannot  protect  himself 
under  the  principle  of  in  pari  delictOy  .&c.  (Yischer  v. 
Yates,  11  John.  Rep.  23.  Cotton  v.  Thurland,  5  T.  R. 
405.)  He  cannot  interpose  a  plea  which  involves  a  breaeh 
of  good  faith  or  moral  honesty  in  his  pincipal.  This  is  a 
personal  privilege,  which  even  the  maker  of  the  note  might 
not  claim.  And,  admitting  that  his  principal  might  have 
avoided  the  pajrment,  as  of  a  usurious  note,  one  barred  by 
the  statute  of  limitations,  one  given  d^pring  infancy,  or  before 
a  discharge  under  the  insolvent  act,  twn  constat^  that  the 
maker  would  avail  himself  of  any  such  defence. 

J.  A.  Spencer y  contra.  There  cannot  be  a  doabt  of  the 
goodness  of  the  idea«  unless  the  court  are  prepared  to  re- 
consider and  overrule  Lansing  v,  Lansii^,  (8  John.  454,) 
which  involved  a  bet  made  like  this,  after  the  election 
The  court  put  that  decision  on  the  ground  that  it  might 
involve  an  inquiry  into  the  election  of  governor.  But 
there  are  other  objections  equally  strong.  The  bet  was 
[*172]         made  previous  to  *the  time  for  canvassing  the  votes  bj  tiao 
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dooiity  board ;  and  the  parties  interested  might  be  led  to  ^^^f^oa 
exert  a  eorrapt  influence  upon  that  board,  with  a  view  to  — r— — ^ 
produce  a  fraudulent  determination  in  faror  of  the  candi-  y. 

dates  bet  npon.  The  result  of  the  stite  election,  closely  ^^^ 
contested,  maj  depend  on  a  single  county  canvass,  or  even 
that  of  a  single  town.  Some  bearer  of  votes  may,  by  man- 
agement, be  defeated  in  his  purpose  of  attending.  Thus, 
even  after  the  poll  closed,  the  evil  consequences  may  be 
much  more  extensive  than  the  influence  of  the  single  Tote 
of  an  elector,  which  is  the  reason  why  a  bet  with  him,  pre* 
vious  to  his  vote  being  given,  isi^void.  It  is  impossible  to 
satisfy  the  principle  of  the  cases  and  the  demands  of  public 
policy,  without  refusing  sanction  to  bets  both  before  and 
after  the  election,  and  so  on,  till  after  the  final  canvass 
•hall  be  published.  The  reasonmg  of  three  out  of  five  of 
the  judges  in  Bunn  v.  Riker,  (4  John.  426,)  decides  this 
case.  Suppose  a  failure  of  votes  to  reach  either  the  county 
canvassers  or  the  seat  of  government ;  would  not  this  court 
be  bound  to  entertain  the  question  whether  the  election 
would  be  valid  ?  If  so,  the  case  is  within  that  of  Bunn  v. 
Riker.  Tates  v.  Foot,  (12  John.  1,)  goes  on  the  same 
ground ;  and  Denniston  v.  Cook,  (id.  376,)  recognizes  it  as 
correct*  The  doctrine  of  bets  on  the  event  of  an  election 
was  very  fiilly  discussed  in  Smith  v.  McMasters,  (2  Browne's 
C.  P.  Rep.  of  the  first  District  of  Pennsylvania,  182,)  and 
the  court  came  to  the  conclusion  that  all  wagers  laid  upon 
the  erent  of  an  election  are  illegal  and  void  upon  common 
law  principles,  as  contravening  public  policy.  In  this  state, 
parties  may  carry  their  litigation  upon  the  question  ot  elec- 
tioUf  (if  this  kind  of  bet  be  tolerated,)  to  the  court  of  errors. 
If  good  in  the  instance  before  the  court,  it  would  be  good 
on  the  election  of  two  senators,  one  of  them  would  have  a 
seat  in  that  court.  la  either  case,  and  particularly  in  the 
latter,  political  parties  would  be  arrayed  against  each  other 
in  our  court  of  dernier  resort.  Would  there  not  be  danger 
of  thus  changing  our  highest  courts  of  justice  into  an  arena 
of  political  discord  and  confusion  ? 

^ Curia,  per  Woodworth,  J.    This  was  an  action  for  tro-  [1  ^^'J 
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^"[P'^ofi  ^^^  ^  recovar  the  amount  of  a  promissory  note  drawn  hy 
— r^— — -  Luther  Marsh  in  favor  of  the  plaintiff  for  $435,  and  alleged 

y.  to  have  been  converted  by  the  defendant. 

^  *  The  plea  avers,  that  after  the  closing  of  the  polls  at  the 

election  in  1826,  and  before  the  event  was  knovm,  the  plain-* 
tiff  and  Marsh  made  a  bet  upon-the  event  of  the  election 
for  governor,  they  being  legal  voters ;  that  the  note  was 
deposited  by  Marsh  with  the  defendant,  as  stakeholder, 
upon  condition  that  if  De  Witt  Clinton  had  been  elected 
governor  at  the  election,  the  note  was  to  be  delivered  to  the 
plaintiff;  that  afterward8,^nd  before  the  event  of  the  elec- 
tion was  generally  known,  and  before  the  official  canvass  of 
the  election  in  the  respective  counties  of  the  state.  Marsh 
forbade  the  defendant  to  deliver  over  the  note  to  the  plain* 
tiff,  and  demanded  that  it  should  be  delivered  to  him,  and 
that  in  pursuance  of  such  demand,  he  re-delivered  the  note 
to  Marsh     To  this  plea  there  is  a  demurrer. 

From  the  plea,  I  infer  that  Marsh,  before  the  demand  of 
his  note  from  the  stakeholder,  was  well  satisfied  as  to  the 
result  of  the  election.  The  averment  is  that  it  was  not  gen- 
erally known.  Want  of  knowledge  in  Marsh  is  not  pre- 
tended. This,  then,  is  not  the  case  of  a  party,  who,  hav- 
ing made  an  illegal  wager,  and  deposited  the  amount  with 
the  stakeholder,  attempts  to  avail  hiknself  of  a  locus  perd^ 
tentuEf  (before  the  event  is  known,  and  t>efore  there  are  any 
reasonable  grounds  for  forming  an  opinion  of  the  result,) 
and  claims  his  deposit.  It  is  not  necessary  here  to  say 
whether  such  a  claim  could  be  enforced  against  the  stake- 
holder, should  he  refuse  to  comply ;  neither  is  it  necessary 
to  give  any  opinion  on  the  question  whether  Marsh  could, 
in  this  case,  have  sustained  an  action  against  the  stake- 
holder, had  he  refused  to  deliver  up  the  note. 

The  question  here  is  between  the  winner  and  the  stake- 
holder. The  event  has  taken  place ;  and  the  stakeholder  is 
entitled  to  defend  himself  on  the  same  ground  that  migbt 
be  taken  by  the  losing  party  had  the  action  been  against 
him.  Is  a  wager  of  this  kind  recoverable  ?  It  is  conceded 
that  some  wagers  form  the  proper  ground  of  an  action^ 
*174]  although  'courts  have  generally  expressed  regret  that  the 
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law  has  so  been  settled  in  any  case.    There  are  wafers  of   .  UTICA, 

,.^  1  1  .  ■  1  -11  Auguut,  1928 

a  different  class,  which  cannot  be  supported,  and  among  — 

that  number  may  be  reckoned  such  as  are  contrary  to  the  v. 

principles  of  morality  or  sound  policy.    (Jones  v.  Randall,        ^^ 
and  Da  Costa  v.  Jones,  Cowper,  37, 729.) 

The  wager  in  this  case  fiedls  within  the  latter  description ; 
for,  although  it  does  not  possess  one  prominent  feature  which 
distinguished  the  case  of  Bunn  v.  Riker,  (4  John.  426,)  (I 
allude  to  the  fact  that  the  bet  was  laid  on  the  last  day  of 
the  election,  and  one  of  the  parties  had  not  then  voted,) 
yet  enough  remains  which  the  principles  of  sound  policy 
forbid  the  court  to  sanction. 

The  wager  is,  that  De  Witt  Clinton  had  been  elected 
governor.  By  the  act  regulating  elections,  (sess.  45,  ch. 
250,)  it  is  declared,  that  all  questions  that  may  arise  in  the 
canvass,  estimate  or  calculation  of  the  votes  given  at  any 
election,  shall  be  decided  by  the  opinion  of  the  aoajority  of 
persons  composing  the  board,  who  shall  determine  conform- 
ably to  the  the  certified  copies  returned  by  the  clerks  of 
counties,  the  person  duly  elected,  and  cause  to  be  deliv- 
ered a  certificate  of  their  determination. 

If  the  question  is  afterwards  to  be  litigated  in  a  court  of 
law,  1  apprehend  the  certificate  would  only  be  prima  facte 
evidence,  and  that  it  Nvould  be  competent  to  go  into  evi- 
dence to  show  that  the  canvass  was  not  correct,  or  was 
illegal.  Thus  a  jury  may  find^hat  the  governor  declared 
to  have  been  elected  had  not  been  duly  elected ;  but  that 
another  person  is  the  legal  governor,  by  a  majority  of  votes* 
Such  decision  would  not  affect  the  exercise  of  the  powers 
of  governor  by  the  person  holding  the  certificate ;  but  its 
manifest  tendency  would  be  to  excite  discontents,  and  pos- 
sibly disturbances  among  the  people;  to  alienate  their 
attachment  from  an  incumbent  chosen  by  a  minority,  and 
withhold  confidence  so  essentially  necessary  in  a  govern- 
ment resting  on  public  opinion.  We  may  suppose  a  case, 
where  it  is  alleged  that  a  certificate  was  obtained  by  bri- 
bery. The  question  being  as  to  the  validity  of  the  election 
of  the  chief  magistrate,  evidence  might  be  offered  to  prove 
the  fact,  and  thus  implicate  third  persons,  not  parties  *to  [*175, 


UTICA,      the  fttiti  who  muj  or  may  not  know  Ibat  wj  such  q»i«f 

-**5~--~*  tion  ia  pending.      We  $re,  then,  cftlfed  on  to  decide, 

Y.         whether  an  idle  wager,  which  might  d4raw  into  di«cus9ion 

^•***       matters  of  great  publio  intereet,  the  direct  tendency  of 

whii^h  is  to  open  the  door  of  coUi^ion  between  different 

d^artmenta  of  the  government,  to  impair  public  confidence, 

and  agitate  the  oommnmty,  without  producing  any  salutary 

effect,  ought  not  to  be  considered  as  againet  sound  policy  ?  [1  ] 

[1]  Brasli  9.  Eeeler,  6  Wan.  900.  Like  v.  Thompaon,  S  Bftrb.  315.  M«r- 
gw  p.  Grofl;  4  Bw1>.  fiSfi.  2  N«w  Tctdc  E.  S,  4tk  «d.  72.  i  8.  9,  afidara 
■U  wi^era,  b^tn  or  ptfkltoe,  la^de  to  depepd  oa  ao/  (wse,  or  upon  «d7  gamiog, 
by  lot  or  chance,  or  upon  any  lot,  chance,  ca«ualit/,  or  unknown  or  contin- 
gent  event,  to  be  unlawful.  And  that  all  contracts  for  or  on  account  of 
any  money,  or  property,  or  thing  In  action  lo  wagered,  b«t,  or  staked, 
■hall  be  void.  And  thftt  any  penoa  vho  ahaU  pay,  deliver  or  dtpo* 
alto  any  money,  property  or  thing  in  aotjon,  upon^tho  avwt  of  any  wag«r  or 
bet  herein  prohibited,  may  ape  for,  and  recover  the  aame  of  the  winner  or 
person  to  yrhom  the  same  shall  be  paid  or  delivered,  and  of  the  stakeholder 
or  any  other  person  in  whose  hands  shall  be  deposited  any  such  wager, 
■take  or  bet,  or  any  part  tbereoll  whethfr  the  aama  shall  be  paid  ovpr  liy  mtsAk 
atakofaolder  or  not,  and  whether  any  mth  wager  bo  lost  or  not  See  alao 
Lewis  V'  Minor,  3  Penio,  103,  S'Uckman  v,  Pitcher,  1  Convst.  392.  Zn  this 
last  case  the  plaintiff  recovered  from  the  stakeholder,  after  the  stakeholder 
had  paid  over  the  bet  to  the  winner  by  the  direction  of  the  plaintiff;  and  the 
court  fiirther  hald,  that  an  aotion  to  raeover  the  aame  might  be  brought  with- 
out a  prior  demand-  IBut  manor,  knowingly  iont  to  be  vpod  in  betting,  can* 
not  be  reoovered  jQrom  the  borrower.  Feck  v*  Briggs,  3  Benio,  107.  Mor- 
gan V.  Groff,  5  id.  364.  Buckman  v.  Byan,  S  id,  340.  McKinnell  v.  Robin* 
son,  3  M.  &  W.  434.  Cannon  v.  Bryce,  3  B.  &  Aid.  179.  Langton  «. 
Hughes,  1  M.  &  8.  603,  The  G^s-Light  and  Coke  Co.  «.  Tomer,  5  Bing. 
IT,  C.  0<M*  J>9  Bognia  v.  Anoatoad,  10  Btng,  Bep,  107.  Bi|t  mon^  paid 
on  illegal  oontract  may  bo  recovered  back  while  the  oontraot  la  executory,  but 
not  if  it  is  executed.  Morgan  v.  Qro^  4  Barb.  S.  C,  Eep.  524.  Like  o* 
lliompson,  9  Barb.  315. 

In  the  first  the  plaintiff  sent  money  te  the  defendant,  with  directions  to 
hot  it  on  the  orent  of  an  elootibo,  with  a  partioulftr  peraon)  inataad  of  doing 
an,  tho  defendant  used  the  money  in  betting  with  another  peraon,  and  lort  it. 
The  court  therefore  held^  that  the  contract  was  not  executed,  and  that  the 
plaintiff  could  recover,  although  the  defendant  had  paid  the  sum  lent  him,  by 
tho  plaintiff;  to  the  winners.  For  it  is  a  general  rule,  that  as  long  aa  money 
deposited  with  an  agent  tw  an  illegal  purpoae  is  unemployed;  or  if  tha  pur* 
pose  bo  ooqntermanded  by  the  prtnoipal  before  its  appUoatbm  it  ia  »  debt 
which  may  be  recovered  firom  the  ageqt  by  tho  principal,  eithec  at  law  or 
equity.  Taylor  v.  Lendie,  9  East,  49.  13  Vea.  313.  2  Blapk.  Com.  467. 
Lenant  v.  ElUot,  1  Bos.  k  Pul.  3.  Farmer  v.  Russell,  3  id.  290.  Palej'f 
Aaenr^,  Donlop,  od,  63,  i  8.    Morgan  v.  Oso^  sttpm. 
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I  har^  90  difficulty  m  aosw^ing  this  auction  in  the  affirm-      utica, 

®  ^  Aofurt,  1828 

ative.  


In  the  case  of  Briggs  «.  Peck,  one  Smith  Tompkins  and  Peck,  borrowed 
uuMMgr  frwn  Briggs,  to  bei  en  an  eleation  with  Peek,  whiqh  tmn  was  depo- 
sited la  tiie  handi  of  Bfigg«  the  lender,  ts  utakeholder.  Tompkins  lost  the 
bet,  and  Briggs  paid  the  money  to  Feck,  who  agreed  to  reCund  it  in  case 
Tompkins,  tfa  beotower,  would  not  repay  BriggSi  ai|d  also  to  indeomii^ 
Briggs  in  case  ke  sMd  Tompkias  for  the  loan  and  oonld  not  recover* 
Tompkins  refused  to  pay,  and  Briggs  s^ed  him,  and  ffkiled :  whereupon  he 
sued  Peck  ibr  the  amount  of  the  stakes,  together  with  the  costs  of  the 
fonner  suit,  and  recoyered.  Bronson,  Ch.  J.,  said,  "  It  will  be  proper  to 
notice  the  rights  of  the  parties  as  they  stood  before  the  money  was  paid 
over.  And  in  the  first  place,  although  the  defendant  had  won  tiie  wager, 
he  had  no  legal  title  to  the  money.  If  paid  to  him  it  might  be  recorered 
back.  The  plaintiff  could  not  recover  from  Tompkins  the  money,  as  it  was 
loaned  for  an  unlawful  purpose.  But  Tompkins  could  not  recover  tlie  money 
from  them,  because  he  had  lR>t  in  tact  paid  it.  The  plaintiff  therefore  was 
sale.  The  amount  they  borrowed  from  Briggs  was  in  his  hands  as  stake- 
holder, and  no  one  could  recover  it  from  him.  In  this  state  of  tilings.  Peek 
Sjpplied  for,  and  received  the  money,  on  the  promise  to  refund  it  in  case 
Tompkins  should  not  approve  the  payment.  And -when  Tompkins  refrued 
to  ratify  the  payment,  the  defendant  requested  the  plaintiff  to  sue  Tompkins 
for  the  sum  he  had  borrowed,  and  promised  to  repay  the  money  in  case  the 
suit  failed;  and  also  to  indemnify  the  plaintiff  against  the  costs  and 
ei^penses  of  the  litigation.  The  promise  was  iased  on  a  suffloient  conside- 
ration. This  promise  to  refund  the  money,  did  not  contravene  either  tiie 
letter  or  spirit  of  the  gaming  act."  Peck  v.  Briggs,  3  Benio,  107, 109.  "  It  is 
well  here  to  observe  that  the  laws  of  maintenance,  beyond  a  prohibition 
against-  taking  a  conveyance  of  land  in  suit,  buying  and  selling  pretended 
tiUea,  and  conspiracies  falsely  to  move  or  maintain  suits,  are  abolished  in 
tills  state  by  statute."    id. 

Although  the  losing  party  may  recover  back  a  wager  after  the  event  is 
IpiewB,  either  from  tlw  winner  or  stakeholder,  yet  where  the  stake  was  a 
^bfttteli  wbieh  the  loaer  retained  in  his  possession,  and  when  the  event  was 
Mecmined  against  him,  purchased  it  of  the  winner  and  paid  him  for  it  in 
monay,  and  then  sued  him  for  it  in  trover,  treating  the  sale  as  a  convcr* 
tioo  by  the  defendant,  ksld  that  he  oould  not  recover. 

Qii#yv.  If  the  suit  had  been  for  money  paid  on  a  purchase^  coulcl  it  be 
■•tained  ?    Lewis  v»  Hiner,  3  Denio,  103. 

A  plaintiff  seeking  to  recover  a  bet,  should  declare  under  the  statute.  See 
X»iko  V,  ThompBon,  9  Barb.  313. 

So  under  {  10  of  the  Constitution  of  the  State  of  New  Tork,  and  f  22  B.  S. 
(^  lafiUng  and  lotteries  are  illegal,"  although  works  of  art,  which  are  to  be 
4i«lrilmted  by  chance^  to  any  person  who,  before  distribution,  shall  have  paid 
Ua  money  in  tiie  ohanoe  of  obtaining  such  distribution.  The  People  ff* 
ThA  AmerioML  Arii  Union,  13  Baib.  $77. 


Rust 
Gott* 
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™t.^i828       '^®  defendant  is  entitled  to  judgment  on  the  demor. 
rer. 

Judgment  for  the  defendant  (a.) 


August,   1828. 
Rust 

V. 

Gott. 

{»)  In  H'AlUster  «.  Hoffman,  (16  Serg.  &  R&wle*8  R.  147,)  it  wm  decided 
that  money  bet  upon  an  election,  and  deposited  witb  a  ttakeiKlder,  who 
alter  the  erent  of  the  election  la  known,  has  notice  not  to  pay  U  over  to  the 
winner,  but  disobeys  the  notice,  may  be  reooyered  back  from  the  winner.  It 
seems,  by  that  case,  that  there  is  a  statute  of  PennsylVania,  forbidding 
wagers  on  elections,  mider  a  penalty. 

We  are  indebted  for  the  following  remarks  on  the  yalidity  of  wagers  gene- 
xally,  and  bets  on  the  event  of  an  election  particularly,  and  the  decision  of 
the  supreme  judicial  court  of  Rhode  Island  on  the  latter  subject,  to  the 
"  United  States  Law  Intelligencer,  and  Review,"  for  Feb.  1829,  a  monthly 
publication  of  sterling  worth,  conducted  by  Mr.  Joseph  K.  Angell,  (Provi- 
dence, R.  I.)  well  known  as  the  author  of  several  volumes  on  some  interest- 
ing branches  of  our  law.  This  periodical  throu||^out  will  richly  compensate 
any  lawyer  for  the  expense  and  labor  of  procuring  and  studying  it ;  and  I 
ieel  myself  justified  in  my  extract,  were  it  only  with  a  view  to  bring  before 
the  profession  and  urge  upon  their  attention  the  strong  moral  objections 
which  it  enforces  against  a  disgraceful  species  of  gambling.  I  feel  no  doubt 
that  the  bar  of  New  York  will  fully  concur  with  Mr.  Angell  on  this  head : 
and  they  will  permit  me  to  say,  it  depends  much  on  them,  whether  we  shall 
be  favored  (like  the  state  of  Pennsylvania)  by  a  penal  statute  calculated  to 
do  away  the  greatest  mischiel  which  can  befall  the  elective  franchise.  On 
this  question,  I  refer  them  also,  particularly,  to  the  reasoning  of  C.  J.  Eddy, 
given  in  Mr.  Angell's  article,  and  that  of  President  Rush,  which  I  subjoin 
to  the  article  quoted. 

VALIDITY  OF  WAGERS  AND  BETS  ON  THE  EVENT    OF   AN 
ELECTION. 

The  cases  which  have  been  adjudged  in  England  in  relation  to  bets  or 
wagers  do  not,  it  seems,  in  general,  prohibit  this  species  of  contract ;  and  if 
a  wager  is  made  on  indifferent  subjects  or  questions  (however  trivial)  it  has 
been  considered  valid,  and  that  an  action  thereon  may  be  maintained  agahist 
the  loser.  This  was  established  in  Good  v.  Elliott,  (3  T.  R.  693,)  where  tlia 
subject  of  the  wager  was,  whether  one  S.  T.  had,  or  had  not,  before  a  certain 
r*176l  ^'^y  thought  a  wagon  belonging  to  D.  C. ;  which  wager  three  judges,  contrary 

to  the  opinion  of  Buller  J.,  held  to  be  good.  So  it  has  been  held  in  EnglaliTd, 
that  a  wager  on  the  ages  of  plaintiff  and  defendant  is  legal.  (3  Campb.  168.) 
The  courts,  however,  both  in  England  and  in  this  country,  have  frequently- 
reprehended  these  contracts,  and  expressed  their  regret  that  they  have  ov^er 
been  sanctioned.  And  it  has  been  expressly  decided  in  England  that  a 
wager  made  upon  the  life  of  Bonaparte,  was  void.  (Gilbert  v.  Sikes,  16  £aai. 
156.)  And  as  late  as  the  third  ult.,  a  wager  on  the  escape  of  the  same  indi- 
vidual  from  St.  Helena  was  adjudged  void  by  the  supreme  court  of  Pennsyl. 
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vinift,  fhoagh  two  of  the  judges  diflBented.    The  wager  upon  which  the        TJTICA, 
aetion  was  hrought  was  erideuced  by  a  writing  m  the  following  terms,  which  August,  1828. 
Wfs  signed  by  the  parties  :     "  May  14th,  1821.    This  day  Stephen  Ives  bet  B,ust 

one  hundred  dollars,  with  John  Phillips,  that  Napoleon  Bonaparte  will,  at  q^^ 

or  before  the  expiration  of  two  yean  from  the  above  date,  be  removed  or 
escape  from  the  islsnd  of  St.  Helena.  It  is  understood  between  the  parties, 
that  if'Bonaparte  should  die  within  the  above  period  of  two  years,  and  on  the 
island  of  St.  Helena,  that  Mr.  Ives  loses  the  bet." 

Bonaparte  did  die  on  the  islsnd  of  St.  Helena,  within  the  two  years,  or 
was  dead  at  the  time..    The  following  is  the  opinion  of  the  court : 

"  Certainly  a  wager  can  generally  be  recovered  in  England,  unless  when 
betting  on  the  particular  subject  is  prohibited  by  act  of  Parliament.  When 
we  reflect  that  no  good  can  result  to  the  community  from  the  practice  of 
betting,  that  much  loss  snd  domestio  distress  is  occasioned  by  it,«no  wonder 
tiiat  in  that  country,  judges  ^ave  regretted  that  it  has  been  decided  that  a  bet 
oould  be  recovered.  When  our  ancestors  separated  this  country  from  Eng- 
land, on  the  28th  January,  1777,  it  was  enaitod  that  the  common  law  of  such 
of  the  statutes  of  England  as  have  heretofore  been  in  force  in  this  province, 
shall  be  in  force  and  binding  until  altered,  &c.  Now  I  have  always  believed 
that  the  restrictive  words  "  as  have  heretofore  been  "  are  applicable  to  com- 
mon law  as  to  statute  law.  Much  of  both  never  was,  and  j»  not  now,  law 
here.  And  I  would  imitate  those  judges  who  decided  that  gaming  policies 
of  insurance,  though  good  at  oommon  law,  were  void  here,  and  not  suitable 
to  the  principles  or  genius  of  our  institutions.  In  frtct  this  is  a  gaming  policy, 
hat  as  I  view  this  case,  there  is  another  principle  on  which  the  judgment 
of  the  court  is  right,  admitting  that  some  wagers  can  be  recovered.  But  in 
this  I  do  not  give  the  opinion  of  the  court,  who  think  the  legislature  only 
can  prohibit  a  recovery  in  all  cases  of  wagers.  No  mftn  or  men  have  any 
light  to  occasion  trouble  or  uneasiness  to  any  other  man  or  woman,  and  no 
eoort  ought  to  assist  them  in  so  doing,  or  permit  its  jurisdiction  to  be  abused, 
for  sttoh  purpose.  It  has  been  decided  tha^oertain  wagers,  whether  a  partis 
cular  person  was  a  man  or  a  woman,  were  not  recoverable  in  a  eourt  of  jus- 
tiee,  because  the  proof  might  be  indecent,  sad  the  investigation  distressing 
to  the  person^  altiiough  the  testimony  may  not,  in  all  oases,  lead  to  inquiriea 
or  call  for  proof  which  is  iadeoent,  and  although  the  investigation  may,  in 
■ome  possible  oases,  not  occasion  distress  to  th%  person  who  is  the  subject  of 
the  bet.  Tet  the  very  same  bet,  and  the  evidence  to  be  adduced,  may  be 
fvj  distressing  to  another  person,  about  whom  the  second  bet  may  be  made. 
A  man  of  undoubted  we^th,  not  in  debt,  and  not  surety  for  any  person,  may 
fod  peifBctly  indifEerent  as  to  an  investigation  in  a  court  of  justice  as  to  the 
^ecise  amount  of  that  wealth;  but  a  man  in  other  cironmstanoes  maybe 
*unoh  distressed  sad  seriously  injured.    I  may  be  perfectly  indifferent  as  to  [*1T7) 

»  bet  on  my  age,  but  there  are  no  doubt  many  persons  about  whose  age  it 
would  be  impertinent  to  bet,  and  who  would  be  much  hurt  by  the  investiga- 
tion. Ordinarily,  a  man  in  prison  for  any  cause  is  enough  distressed.  Shall 
it  be  permitted,  that  the  question,  when  he  will  be  liberated,  shall  be  a  sub- 
Jeet  of  wagers  among  idle,  or  thoughtless,  or  malicious  persons  ?  And  shall 
the  courts  of  justice  of  the  country  add  to  that  distress,  by  listening  to,  and 
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UnCA,        wUeatrng  oUiero  to  liiieoL  to,  all  that  malioe  or  ftTwioe  may  be  *blo  to  colk^l 
August,  1888.  ^  ^  fubjoct  ?    I  would  connider  it  as  «.  caao  oalUng  for  •  general  rule,  Mui 
B»ust  Mf  ,  that  M  eveiy  bet  abo«t  the  age,  or  height,  or  weight,  or  wealth,  or  euw 

Q^'  ««iiiftan«ci  and  aituation  of  any  pemon  are  either  malioious  or  indeoeat,  oi 

impertinent  or  indaUcate^  Wl  foch  bets  are  illegal,  and  that  no  oourt  cu^^ 
in  any  case^  io  sustain  a  euit  on  such  a  wager :  and  this,  whether  the  sob- 
ject  of  the  bet  was  man,  or  woman,  or  ohild,  mskried  or  single,  nativ^e  or 
foreign,  in  this  country  or  fcbro^.  I  oan  perceiye  no  priooiple  of  hbw  or  jua* 
tbe,  wbioh  will  reqnif  e  or  permit  the  time  of  the  oountry  and  Its  oourts  to  be 
wasted,  to  gratify  the  rnajyiee  or  ounosity,  or  the  eaprioe  of  tiie  uiithinhii|| 
and  Impertinent.  There  are  many  things  which  politeness  would  not  me»* 
tion,  and  charity  woald  oonoeal,  and  would  not  assist  folly  or  mslignity  la 
making  them  pubHo.  I  would  not  as  a  man,  and  I  will  not  as  a  judge.  I 
Md  no  bet  of  any  kind,  about  any  human  being,  reooverable  m  a  court  of 
Justice.  And  as  the  msjoritr  of  the  oowi  is  of  \his  opinion,  it  is  nnneoessaqr 
to  notice  the  other  points  discassed." 

It  wovdd  certainly  be  gratlfyiii|[  if  the  courts  of  this  ooantry  could  consisi* 
ently  establish  the  doctrine  with  regard  to  wsgess  which  prevaihi  in  Sootlandi 
which  is,  that  all  wagers  are  iuTalid,  on  the  sound  principle,  that  courts  of 
law  were  instituted  solely  fiv  the  proteotien  of  rtal  rights,  and  for.the  enforco* 
BMnt  of  $mout  contracts.  One  rule,  however,  is  weU  settled  both  here  sod 
in  England,  and  that  is,  if  a  wager  is  contrary  to  public  wtomt^  or  poUt^^ 
it  is  void.  Whether  ttils  mle  eactends  to  a  wsger  made  on  the  event  of  sa 
#fl«sfiert,  has,  it  appears  ui  sereral  oases,  been  a  question  fat  the  court  Is 
detennine.  In  the  ease  of  AUsn  v,  Heam,  (1 T.  Bm  56,)  which  was  an  actfisa 
of  aanmipsit  before  Lord  Mansfield,  to  reoover  one  hundred  pounds  on  a 
wager  made  between  the  plamtiff  and  defendant^  who  were  both  voters,  oa 
<he  errant  of  an  eleoHon  of  a  member  to  serve  in  PariiaaMni;  liifl  lordsh^ 
wa«  of  opimon,  tiut  the  ri^  of  the  pfauntiff  to  recover,  depended  upon  His 
qneatien  as  to  the  nature  and  spedes  of  the  contract;  snd  that  if  the  ooa^ 
tBsetwaaintbsejaof  thelaweorrapl^itoould  not  be  suppoctad.  One  aC 
4be  principal  fomwiatifma  of  tiie  constitution,  he  reasoned,  depended  on  Iks 
isopar  exercise  of  the  elective  franchise,  that  the  election  of  members  of  Pai^ 
Jiiment  shoold  be  freS)  and  particularly  that  every  votar  shonld  he  free  fro« 
pecoaiary  influence  in  giving  his  vote.  The  wager,  he  thought,  laid  both 
parties  under  a  j>M»wwy  if^lmn^  and  made  each  of  them  in  the  nature  of 
aeandidaAe.  Andhein^piired,i!^iat  wassoeasy,  inacass  where  abribe  to 
intended,  as  to  lay  a  wager?  and  remarked  upon  the  difilcnlty  of  proving 
that  a  wager  mada  a  party  give  a  contrary  vote  to4Brhat  he  would  havedoaa 
ottierwise.  As  &e  wager,  ha  oontfawed  to  reason,  had  an  inftnenee  oa  tha 
mind  of  the  party,  it  was  a  oblor  for  bribery,  and  henee  was  void. 
[*176]  «in  the  above  case,  it  will  be  observed,  the  parties  who  made  the  wag*, 

waM  both  vot^  and  it  seems  io  hare  been  on  that  groond  that  the  ooatcart 
vaa  a^tjadged  void.  Bat  It  is  certainly  very  desirahle  under  a  govenoMSl 
Iflw  ours,  where  eleotlons  are  so  frequent,  to  prevent  as  Car  ta  possible  every 

*Ih  an  aetion  very  ncenfly  broof hi  on  a  wresfUng  bet  before  the  Kb&^s  Beneb,  X«ca 
Vnderdea  saU,  it  was  an  actloa  he  coold  not  try. 
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^^ I  of  tmdae  iaflntnce,  and  to  discottntcnMMa  ■]!  etefffcioiieeriiig  hi  pd"       tJTICJL, 

^mtacndi.     ah  ^g^^  *>i^.«fc>^^  m«.i«  ,ip«>  tK^  .m»,*  Af  ^  niij^ton^  i^ttK,  Atlgnrt,  1838 

OBt  inj  exception,  ahonid,  irbea  coneidered  ia  rafinexioe  to  their  vefoMit  in  ^^i*': 

ft  political  and  moml  point  of  Yicw,  umpieitionmblf  be  denomeed*    In  a  case  q^ 

which  recently  came  before  the  sopretne  jndkial  coort  of  Bhode  Island,  the 

action  was  to  reoover  tiie  anM>tmt  of  a  trifer  made  betwem  plaintiff  aad  de- 

fcpdanti  that  the  Hon«  Asher  Eobini  weald  be  «leoted  a  eenettor  to  oongien 

at  the  next  enstnng  aenaiorial  eleetian,  at  which  the  ehoioe  waa  to  be  onde 

bf  the  legishittutt.    Both  plaintiff  and  defendant  were  iidiaUtHits  and  eW* 

aena  of  the  state,  but  neither  of  them  members  of  the  Isglibitarek    Hi.  C. 

J.  Sddy,  gare  Us  opinion  as  lollowa : 

**  It  ie  admitted  that,  by  the  oomnHm  law,  aome  wageia  ate  legal,  and  may 
be  enfiyroed  in  a  ootirt  of  justiee*  This  adniiasion  is  made  with  regret  hi 
many  of  the  modem  deeiasons ;  and  weie  tiie  qaeetion  fee  tute^iu^  then  is 
ttttie  doobtthat  aU  wagara  wonld  now  be  declared  illegal.  Amoi^  wagers 
deeaeed  illegal,  an  those  agahwt  aonnd  polioy,  <^  ^^^  immoral  tendency, 
which  may  aOect  the  feeUngs,  interest  or  ohnradter  of  a  third  pwty,  ee  tend 
to  dietnrb  the  peace  ol  society. 

'*lBthe  casa^of  €4Ibert  and  SiHea,  (leEart,  156,)  an  aotioiionawagnron 
the  liiiof  Bonaparte,  Lord  SUenborongh  says  >— *  Wheverer  the  tolerating 
any  apeoies  of  ocsdeaot,  hae  a  tmAm^  to  piodnce  apnbliomieehief  ev  ineon- 
fenieace^  aach  n  contract  has  been  held  roid.'  And  afkei^  in  nearLy  the 
•aAe  words,  '  if  a  contract  hanre  a  Undtmoif  to  a  misehievoMi  and  pemieisns 
eonaeqnenee^  it  ia  ^id.'  And  again,  'wh«e  ihie  aableot  mattor  of  the 
wagsr  haa  a  tendency  injatioiia  to  the  intoreats  of  mankind,  I  have  no  doiibt 
In  saying  ftat  it  oaght  not  to  be  anstained.'  In  the  same  case,  Le  Blano,  J. 
snya^  *  It  has  often  been  lamented,  that  act&ons  ttpon  idle  wafers  ahenld  ever 
Wva bean  matntsiaed  in  ooorts  of  JHe^cek  Thepracttee  seems  to  hare  pie- 
vaJM  before  timtfnB  ooinideratioa  oi  the  snbjeot  which  haa  been  had  in 
smdnatiaaaB^'  « And  it  hmow  eieaely  mttibdi  that  the  fulject  matter  of  a 
wager  mast  at  least  be  perfeeti^  httocent  in  itaek(  and  mnst  not  tend  to 
temorality  or  impoliey.'  In  the  aame  oaae^  Baily,  J«  i^eakiag  of  the  wager 
ften  nader  ooinederation,  sayai  *  It  gives  to  one  petaon  »  ftcumarjf  inUr* 
err  In  the  violent  death  of  another,  ^y  whatever  meaaa  piooured.'  *  Shall 
it  be  allowed  t»n  aobject  to  e^,  (nays  Loxd  Sllenboeoai^  in.  the  same  case) 
Mat  the  mdesl  duties  whkh  bind  mcA  ta  maft  are  in  no  hazard  of  being 
■«gleoted  when  pnt  m  eooapetition  with  iadrridaal  interest  r 

**  If  we  apply  tlane  peineiplea  to  the  qiaestaon  before  ns,  there  can  be  little 
donbbwiMt  the  deeieion  ought  to^-be.  Xhe  wager  was  on  the  eleotion.  ef  a 
anctahs  person,  by  the  general  aeeemUyf  to  the  office  of  Senator  in  congress* 
Siditnolgtvetothephdntiff  arjeci»M0r|r  intweu  in  the  election  of  that 
person ;  and  to  the  defendant  an  e%nal  pecnniaiy  intereat  in  pceventing  that 
eieetion  9  And  shall  it  be  allowed  to  either  party,  oc  any  cb»  else  U>  say, 
flwt  in  tide  ease  the  morsl  datiea  which  bind  man  toman,  or  to  oommonities 
of  Bssn,  were  in  no  hazanl  of  beiQg  neglected,  when  thna  put  in  competition 
wUh  hidMlnal  interest  7' 

^''If  a  centraet  have  a  tendeney  to  n  wisehievonM  consequenoe^  it  is  void.  r*1791 

1Phnli««fe»teBd«ief«fn.wagp%«naik8n?rMichiBi^eetiAa?  laittajiix)- 
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UnC  A,        dace  peace,  hannony,  fair  dealing  ?    Or  is  it  not  rather  to  produce  clamor 
Auguat,   1888.  nuerepreientation,  abuae,  dlaoord;  the  exertion  of  improper  influence;  of 
Eust  intrigue,  bargain,  and  corruption ;  of  the  use  of  means,  by  each  party,  fitted 

Gott.  *®  *^*  *^  *****  ^  ***•  winning  of  the  bet  ?    And  ia  not  this  tenden<qr 

greater,  in  proportion  to  the  amount  of  the  wager,  and  the  influence  of  the 
parties  to  the  wager  ?  To  say  that  because  the  parties  to  a  wager  are  not 
members  of  the  legislature  by  whose  Tote  the  wager  will  be  decided,  there- 
fore the  wager  can  have  no  influence  on  the  members  of  the  leguolature,  ia  to 
Bay,  that  the  power  and  influence  of  individuals  out  of  the  legislature,  can 

^  in  no  case  affect  the  yote  of  that  legislature,  however  great  the  power  and 

influence  of  those  individuals  may  be;  which  is  to  say  what  is  in  itself 
absurd,  what  daily  experience  teaches  to  be  false,  and  what  a  moment's 
reflection  must  convince  every  one  is  not  and  cannot  be  true.  If  the  ten- 
dency of  the  wager,  in  the  case  before  us,  be  thus,  then  is  that  tendency 
immoral ;  for  no  one,  it  is  believed,  will  so  far  hazard  his  own  reputation  for 
correct  moral  feeling,  as  to  undertake  to  reconcile  misrepresentation,  slander, 
intrigue,  or  corruption,  with  tiie  principles  of  morality.  We  might  then 
safely  say,  it  is  contrary  to  sound  policy,  because  immoraU  But  it  ia  con- 
trary to  sound  policy  in  a  more  importaol  point  of  view.  More  important, 
because  the  immoral  tendency,  and  pernicious  bearing  on  our  free  institutions, 
is  more  extensive  and  injurious.  The  stronghold  of  freedom  in  our  country 
is  in  the  freedom  of  our  elections.  Destroy  this,  and  our  freedom  is  at  an 
end.  Whatever  tends  to  this  destruction  in  the  remotest  degree,  ought  to  be 
lesiited  here,  with  a  determination  that  admits  of  no  compromise.  Wagers 
on  elections,  whether  by  the  people  or  the  general  assembly,  have  this  ten- 
dency directly.  And  this  tendency,  in  a  given  case,  is  in  prop^tion  to  tiie 
interest  at  stake,  and  the  influence  of  the  parties  to  the  wager.  To  say  that 
a  wager  can  have  no  inflaence  in  such  a  case,  is  to  say,  either  that  man  has 
ceased  to  regard  his  own  interest,  or  that  interest  has  ceased  to  inflnenoe 
man's  conduct.  This  interest  and  influence  may  result  in  the  grossest  cornip-> 
tion.  It  is  enough  for  the  decision  of  this  case  to  show,  that  a  wager  on  an 
election  has  this  tendency.  Can  it  be  necessary  to  ask,  whether,  in  a  free 
country,  a  contract  which  has  a  tendency  to  destroy  freedom  of  electiona, 
and  produce  corruption,  ia  consistent  with  sound  policy  ?  In  Yischer  «. 
Tates,  (11  John.  31,)  which  was  an  action  against  a  stakeholder  of  a  bet  csl 
an  election,  Kent,  C.  J.,  in  delivering  the  opinion  of  the  court  says  :  '  Wo 
choose  rather  to  place  the  decision  of  this  case  upon  those  great  and  solid 
principles  of  policy  which  forbid  this  species  of  gambling,  as  tending  to 
•  debase  the  character,  uid  to  impair  the  value  of  the  right  of  suffirage.' 

"  There  is  one  other  point  of  view  in  which  this  case  may  be  conaidered, 
and  in  which  thu  vrager  will  appear  equally  indefensible.  If  the  feelings, 
interest,  or  character  of  a  third  party  may  be  affected  by  a  wager;  or  if  it 
tend  to  diaturb  the  peace  of  society,  it  cannot  be  sifttained.  (Da  Costa  v. 
Jones,  Cowp.  729.)  If  the  election  in  question  had  taken  place  by  a  m^o- 
rity  of  one  vote,  and  that  one  vote  had  been  procured  by  bribery,  would  the 
¥rager  have  been  fairly  won  ?  And  if  not  won,  ought  not  the  defendant  to 
be  permitted  to  show  it,  and  avoid  the  payment?  But  would  a  court  of  law 
inquire  into  a  transaction,  so  frdi  of  mterest  and  feeling  to  third  partioB^ 
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•in  order  to  deoiiU  tn  *idle  wager?'    No;    Dor  would  it  comport  with        UTICA, 

■oimd  policy  to  suffer  such  a  question  to  be  diacossed  in  a  court  of  law,  on  Augnat,   \h*2b 

%  more  wager,  dependent  on  the  feelings  or  interest  of  third  parties.    In  Bust 

the  ease  of  Da  Costa  v,  Jones,  I<ord  Mansfield,  stating  as  a  case,  a  wager 

that  an  unmarried  woman  has  had  a  bastard,  says,  *  Would  you  try  that  ? 

Would  it  be  endured?    Most  unquestionably  it  would  not ;  because  it  is  not 

only  an  injury  to  the  third  person,  but  it  disturbs  the  peace  of  society  \  and 

the  party  to  be  affected  by  it  would  have  a  right  to  say,  how  dare  you  bring 

my  name  in  question  ?'    With  how  much  more  propriety  might  the  parties 

charged  with  corruption  in  the  case  above  supposed,  put  the  same  question  I 

And  how  much  greater  would  be  the  tendency  in  that  case  to  disturb  the 

peace  of  society ! 

*'  In  the  case  of  Bonn  v.  Biker,  (4  John.  428,)  which  was  a  wager  on  tha 
election  of  the  goremor  of  the  state,  Van  Ness,  J.  says,  '  It  may  iuTolve  an 
inquiry  into  the  validity  of  the  election  of  the  present  chief  magistrate.'  In 
answer  to  the  objection  that  the  certificate  of  the  canvassers  would  be  con- 
clusive, he  says,  '  It  is  enough  that  this  wager  may  give  birth  to  such  a 
question,  to  pronounce  it  to  be  repugnant  to  the  dictates  of  |^od  policy.  It 
is  a  discussion  calculated  to  endanger  the  peace  and  tranquillity  of  a  commu- 
nity.' These  principles  are  fully  recognized  in  the  case  of  Lansing  «.  Lan- 
sing, (8  John.  454,)  which  was  a  similar  bet,  made  after  the  polls  were 
dosed.  Say  the  court,  *  This  case  falls  within  the  principle  laid  down  in 
Bunn  V.  Biker,  that  a  bet,  inyolving  an  inquiry  into  the  validity  of  the  elec- 
tion of  governor,  was  void,  on  principles  of  policy.' 

'*  With  these  principles,  as  well  as  those  quoted  £rom  the  other  authori- 
ties, whether  binding  on  thii*  court  as  authorities  or  not,  we  fully  concur, 
and  have  no  hesitation  in  saying,  that  all  bets  on  elections,  whether  by  the 
people  or  the  general  assembly,  and  all  bets  on  judicial  decisions,  are  of  im- 
moral tendency,  against  sound  policy,  and  ought  not  to  be  sustained,  espe- 
cially in  this  state,  where  all  our  officers,  judicial  as  well  as  others,  are  of 
annual  appointment" 

The  following  is  the  opinion  of  President  Ruse,  in  the  cause  leferred  to 
by  Mr.  J.  A.  Spenoer,  argtundo^  in  the  principal  case : 

Bush,  President.  This  is  a  wager  on  the  election  of  a  chiei  magistrate , 
and  if  ever  a  wager  deserved  reprobation,  it  is  one  of  this  dcsoription.  In 
the  state  of  New  Tork,  it  has  been  decided^,  after  argument,  that  a  Wager  ol 
this  kind,  whether  laid  before  or  after  an  election,  cannot  be  recovered. 
Without  adopting  All  the  ifeasoning  of  the  court  in  those  cases,  we  have  no 
beiitation  in  saying  we  concur  in  both  decisions. 

Even  in  England  they  have  guarded  their  elections  from  this  new  spedes 
of  oormption,  and  have  vacated  all  such  contracts  as  are  contrary  to  sound 
policy. 

Popular  BufErftge  is  the  very  essence  of  freedom,  and  cannot  be  protected 
by  tribunals  of  justice  with  too  much  vigilanoe  and  firmness.  Those  exter- 
nal impressions  that  have  a  tendency  to  disturb  its  orderly  and  regular  mo- 
I  should  bo  disoountenanced,  as  repugnant  to  the  vital  interest  of  our 
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UTICA,        oountrjT.    To  tiie  usual  motives  th&t  actuate  Voters,  h  VtcnM  h6  iHittlgtrotti 
Angnrt,  1828.  ^  permit  pecuniaiy  considerations  to  be  ad^ed.  • 

Rust  «The  success  of  an  election  might  eyentually  become  a  matter  of  ftpeeQlfttiO& 

J^*  and  profit,  like  a  horse  race,  rather  than  an  acquisition  to  fh«  i^edom  and 

happiness  of  the  people.  Where  a  man  has  actually  roted,  pri&r  to  his  lay- 
ing a  wager  on  the  election,  he  is  not  indifierent  tc  the  result.  Though  he 
himself  cannot  become  a  corrupt  voter,  he  may  be  Inducedi  tmder  the  itiib* 
ence  of  the  wager,  to  corrupt  others. 

What  were  the  motives  of  Smyth  &  ITMaaters,  fonoa  no  part  of  the  quel- 
tion.  Is  the  contract  injurious  to  the  public  welfare  ?  In  odr  opinion,  it  Is 
equally  repugnant  to  morality,  to  sound  policy  and  to  the  laws  of  the  stat8, 
passed  for  the  avowed  pnrposei  of  preserving  the  purity  of  our  public  dee- 
tions. 

It  would  be  in  vain  to  enact  laws  against  bribery,  and  to  atithorfce,  at  the 
same  time,  Wagers  of  this  kind,  which,  like  a  torrent  of  cotruptionf  would 
carry  all  before  them. 

Even  if  the  bet  had  been  laid  between  two  persons,  Who  were  not  voters, 
which  does  not  appear  to  have  been  the  case,  yet,  as  if  might  lead  to  a  deci- 
sion, by  the  judicial  branch,  on  the  validity  of  an  election,  and  consequently, 
to  the  right  of  a  member  to  a  seat  in  the  leg^lature,  tiie  point  ought  never 
to  be  brought  into  discussion.  It  is  obvious  that  the  legislative  and  judicial 
authorities  might  be  put  into  a  state  of  collision  upon  a  question,  which,  it  Is 
apprehended,, the  legislature  alone  is  competefit  to  determine.  TTpoft  a  caae 
*  stated  for  the  opinion  of  the  court,  they  might  give  judgment,  prior  to  the 

house  of  assembly  deciding  it,  who  might,  perhaps,  afterwards  give  a  contrary 
decision.  The  most  effectual  way  to  avoid  this  is  judieally  to  pronounce,  as 
they  have  done  in  New  York,  all  wagers  upon  the  result  of  elections  to  be 
illegal  and  void. 

The  constitution  of  our  state  declares  that  electiont  shall  be  free.  The 
body  of  the  voter  shall  be  equally  free  from  constraint,  and  his  mind  from 
insuperable  bias.  A  wager  tiiat  a  certain  -penon  will  be  elected,  puts  the 
mind  as  completely  into  trammels  as  a  state  of  duress  puts  the  body  of  the 
voter.  The  mind  cannot  act  freely,  as  long  as  ttie  man  is  held  in  bondage 
to  his  mercenary  views  and  engagements ;  and,  having  divested. himself  oi 
his  own  independence,  he  is  a  fit  instrument  of  corruption  to  fasten  the 
chains  of  slavery  upon  all  around  him. 

It  is  the  opinion  of  the  court  that  the  plaintiff  cannot  recover,  and  that 
lodgment  be  entered  for  the  defendant. 

Judgmeixt  for  the  defendant. 


OP  THE  STATE  OP  OTW  T«K.  f^  ♦ISS 

fTPICA, 

i^iisiiat,  1&98 


JaekflOQ 

^JAC](80iry  ca?  cte?>.  Wifherell  and  Pyd^  against  Jones.  ▼• 

Ejectment  brpugbt  t^  recover  po98e8$ion  of  a  lot  of  script  of  &  jus 
laud  §ituat^  ija  the  town  of  Hertford,  in  the  county  of  ^^"  ^"""^ 
Wa^lungtoji ;  t^ied  at  th^  Washington  circuit,  on  t}i0  IGth  filed  with  »nd 
day  of  June,  1886,  before  Theopp,  C.  Judge.  d«k^of  ^  th^ 

Oi^  the  trjal,  the  plaintiff  gave  Jn  evidenpe  tfap  traj^iscripts  cow»ty>  p«r- 
of  two  judgmeints,  one  in  favor  of  Hyde,  one  of  the  lessors  9th  section  of 
of  the  pliuntiff,  a^insj  Jpnathan  Ikjorrison,  rendered  by  ^^  J**^^ 
ArphibtJd  Hay,  Esq.,  ope  of  the  justices  of  tjie  peace  of  the  94.,)  and  the 
town  of  Hartford,  pn  thp  31st  day  of  ^larch,  1824,  fir  $35  of  the  statu^ 
66  damages  ai^d  costs,  which  transcript  was  filed  in  the  ^:^^  ^1 
clerk's  ofljce  of  the  county  of  Washington,  Qn  the  15th  day  show  the  pro- 
of Way,  1824.  The  other  judgment  was  in  favor  of  With-  ^^tfe  j^ 
ere^,  the  other  lei^ojr  of  the  plaintiff,  against  the  same  Jon-  ^^  ^^^h  re- 
athaa  Mprrispi^  for  $44  48J,  rendered  by  the  same  Archi-  urity  of  the 
bald  Hay,  a  justice,  on  the  30fli  of  March,  1824  ;  and  the  ^^^^^^^ 
transcript  thereof  was  filed  in  the  office  of  the  cleA  of  the  tion. 
county  of  Washington,  pn  the  22d  of  June,  J  824.  To  these  gcript  being 
transpripts  the  defendant's  counsel  ol^ected,  as  being  insuffi-  ^^y  entered, 
dent ;  hut  the  jud^e  overruled  the  ohjectiony  to  which  the  Uen  on  'the 
defendant's  counsel  excepted.  j^d^en^t  ^^ 

debtor ;  and 
proving  the 
transcript,  ^i)g  and  entry,  is  s^fBcient  in  deducing  a  title  by  sheriff's  ^^e  under  a  Ji,  fa. 
The  jastiM,  or  any  other  proof  of  4^e  judgment  before  him,  need  not  be  pcoduced. 

U  iSk^  xw^  of  ^zactitM>i|8  lo  »  f^nffi  ^fH  P^  lf^4  describe  them  eoirectly  in  several 
particulars,  but  add  others  which  are  inaccurate,  the  latter  may  be  rejected  as  surplusage. 
M\  th«t  18  n«^a0s»ry  i%  ^t  ^e  4e«4  .s.hMi|^  t^f^  the  ^herif  p^o^  fj^t  the  authority  of 
4he  executions,  «ven  adi^tting  a  recital  to  be  important. 

Bat  Ifae  execution  need  not  be  setfor^i  or  recTited  in  a  sheriflTs  d^-;  and  if  recited  and 
ilescabcd  iDaoouti^ely,  the  yaci^^^oe  wijl  not  afiect  tii^e  deed. 

In  making  out  a  tit)e  under  a  sheriff's  deed,  it  appeared  that  the  debtor  in  the  execution 
was  in  posaessien  several  years  before  it  isaued,  and  hfafom  Ih^  jndgm^t;  and  that  the 
defendant  in  the  ejectment  held  under  hifn  if  t^of^^  Held,  tl^^t  the  ^fendant  was  e8topp«>d 
to  show  title  out  of  the  debtor. 

Wjiere  i^  V^Htifi  pi  ejeofiiif^ftinade  t^H»f)^rfk  piynihfMe  jupon  execution  against  th^ 
tenant  of  the  judgment  deb^r,  tji^  ten^it  being  defendant  in  eiectmept,  and  showed  by 
parol  that  the  defendant  oonfessed  he  held  under  the.  debt<)r  by  lease ;  and  the  defendant  gave 
«:«id^qk9e  t|wi;  it  was  a  ifnatlxifi  lease,  and  th^  ojbjj^ct^  t^t  the  plaintiff  should  produce  th«> 
lease,  or  show  notice  to  produce  it :  held,  that  the  production  of  the  lea.se  lay  with  the  defen* 
daofr;  and  J^  omitting  to  produoe  it,  pr  giv^  legal  proof  of  it  the  \fd9S0  should  be  taken  to 
|i^Te  €Kpife4,  or  not  to  be  a  subsisting  .lease  so  sa  to  prevent  the  pls^ntifi'^s  recoveiy. 

FenoB  of  all  the  documents  necessary  in  the  deduction  of  title  to  land  under  a  justice's 
j|i4gn)iMt,  tMi.  ;  I^  lmnici;ij?^  «wQutig^ /nwi  m^ofPim^^  f^iff^  pertifioato  of  sale  aad 
•bberiff^s  deed.    Note  {a)  to  this  case. 
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XJTICA,  The  plaintiff  then  gave  in  evidence  an  execution  issued 

— -— '  the  29th  of  June,  1824,  on  the  judgment  in  favor  of  Hyde ; 

T.  also  •an  execution  issued  on  the  judgment  in  favor  of  With- 

Jones.  gj.gjj^  Qjj  |.jjg  23d  of  June,  1824  ;  to  which  executions  the 
defendant's  counsel  objected,  because  they  varied  from  the 
transcript  of  the  judgments,  and  also  because  they  were 
issued  too  soon.  But  the  judge  overruled  the  objection  ; 
to  which  the  defendant's  counsel  excepted.  The  plaintiff 
then  gave  in  evidence  the  sheriff's  certificate  of  sale  of 
Jonathan  Morrison's  right  and  title  to  the  lot  of  land  in 
question,  by  virtue  of  the  executions,  on  the  20th  of  Sep- 
tember, 1824,  to  which  the  defendant's  counsel  objected  as 
insufficient ;  but  the  judge  overruled  the  objection,  and  the 
defendant's  counsel  excepted.  The  plaintiff  then  gave  in 
evidence  a  sheriff's  deed  of  the  premises  in  question,  dated 
the  17th  of  January,  1826,  to  which  the  defendant's  coun- 
sel objected  on  account  of  variance  with  the  executions. 
The  objection  was  overruled  by  the  judge,  and  the  defend- 
ant's counsel  excepted.  It  was  admitted  by  the  defend- 
ant's counsel  that  the  defendant  was  in  possession  of  the 
premises  in  question  at  the  commencement  of  the  suit. 

Jonathan  Wood  was  then  called  as  a  witness  on  the  part 
of  the  plaintiff,  and  testified  that  the  defendant  was  in  pos- 
session of  the  premises  in  question  last  fall.  The  witness 
knew  the  lot  well.  Jones,  the  defendant,  claimed  to  hold 
under  Jonathan  Morrison,  who  was  in  possession  of  the  lot 
for  several  years  previous  to  1824.  Jones  told  the  witness 
'  he  held  under  Jonathan  Morrison  by  lease.  The  witness 
had  heard  Zina  Morrison,  about  the  time  the  defendant  went 
into  possession,  frequently,  when  speaking  of  the  lot,  call 
it  Jonathan's.  Farther  testimony  as  to  the  interest  of 
Jonathan  Morrison  is  stated  in  the  opinion  of  the  court. 

Here  the  plaintiff  rested. 

The  defendant  moved  for  a  nonsuits  on  the  grounds,  1. 
That  the  lease  from  Jonathan  Morrison,  the  defendant,  was 
not  produced;  2.  Because  the  plaintiff  had  not  proved  that 
Jonathan  Morrison  had  any  title  to  the  premises  in  question, 
and  he  was  not  in  possession  at  the  time  when  the  judg* 
ments  were  rendered,  or  at  the  time  of  the  sheriff^a  sale. 


BamagMy  $43  33 
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ConHable  Eldridge'i  fees,  13  1*2 
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It  is  considered  hy  ihe  said  court  now 
herd,  that  tbi  said  Harlo  C.  VTithereU 
do  recoYsr  against  the  said  Joaatfaaa 
Morrison  forty-three  dollars  and  thirty 
three  cents,  and  his  costs  of  suit,  taxed 
at  one  dollar  fifteen  and  a  half  oents. 


FUed  June  22,  1824. 

A  transcript,  Akchibalp  Hat,  Just  Peace. 

Endorsed,  "  FUed  June  22,  1824." 

The  other  transcript  was  in  the  same  fbim,  mutatis  mutmmdis^  and  was 
Wdorsed,  ''FUed  Hay  15,  1824." 

EXECTTTIONS. 

Tha  people  of  the  state  of  New-Tork,  by  the  grace  of  God  free  and  inde- 
pendent ;  to  the  sheriff  of  the  county  of  Washington  :  Greeting. 
Whereas  Harlo  C.  Witherell,  on  the  thirtieth  day  of  March,  one  thousand 
«i|^t  hundred  and  twenty-four,  before  Archibald  Hay,  Esq.,  one  of  the  justices 
of  the  peace,  in  and  for  our  county  of  Washington,  by  the  consideration  of 
the  said  justice,  leoorered  a  certain  judgment  of  ibrty-fonr  dollars  and  fortj- 
eiglit  and  a  half  cents  against  Jonathan  Morrison,  as  by  the  transcript  of  the 
aaid  judgment  and  certificate  of  the  said  justice  remaining  of  record  in  the 
office  of  our  clerk  of  the  said  county  of  Washington,  filed  the  twenty-second 
day  of  June,  1824,  more  fully  appears;  and  it  appearing  that  execution 
lenuuns  to  be  had  of  and  upon  the  said  judgment ;  therefore  we  conunaad 
yon,  that  of  the  goods  and  chattels,  lands  and  tenements  of  the  said  Jonathan 
I  yon  levy  the  said  sum  of  forty-four  dollars  and  forty-eight  and  » 


Jackson 

T. 

Jo 
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The  motion  was  denied,  and  the  defendant's  counsel  ex-  .  UTICA, 

August,  182a 

cepted.  

*The  defendant  then  gave  evidence  to  show  a  title  out  of 

Jonathan  and  in  Zina  Morrison;  but  as  this  branch  of  the 

case  was  not  considered  by  the  court,  it  is  not  stated 

here,  (a) 

Verdict  for  the  plaintiff. 

A  motion  was  now  made,  in  behalf  of  the  defendant,  for 

a  new  triaL 

(«)  The  Tarious  documents  In  «Efid«noa  were  annaxBd  to  the  «M6k  and  wsft 
•■follows: 

TEANSCEIPTS. 
WssDiraToii  ComTTi  is* 

^,  (     At  a  court  holdeil  before  me,  Archibald  Hay,  one 

Jonathan  Morrison.  ;  of  the  justices  of  the  peace  of  the  said  county,  at  my 
olBoe  in  the  town  of  Hartford,  in  ssid  county,  on  the  30th  day  of  Haidi, 
A.  D.  1824,  the  above  named  plaintiff  appeared  in  court  After  hearing  the 
proofo  and  allegations  of  him,  the  said  plaintiff^  in  a  plea  of-  trespass  on  the 
ease  upon  contract 


•185  oAtm  or  ia£  sutkems  covxr 


August,  18» 
Jaokwn 


trncA,  •$«  Slev^iM,  for  the  defesduDdt.  L  There  was  no  nroef 
of  the  judgments  before  the  justice  on  which  the  premise! 
T^  were  add.  {M^artj  i;.  GJbennan,  3  John.  429.  K^ad  v. 
<S]lhert,  IS  id.  296.)  The  transcripCs  were  not  proof  of  the 
fact  «f  the  rendition  of  the  ju^gmenta.  (Laws,  seas,  of  1 8I89 
p.  80.) 

half  oenti,  and  make  nale  thereof  aooordiiig  to  law.  And  If  (ooda  mdohat- 
tela,  landa  and  tenementa  wheieou  to  krrf,  mfik&eait  to  ctftot^  4M  ^uae, 
cannot  be  fbnnd  in  yoor  oountf  within  forty-fiye  dajrs  firom  the  date  1mn4 
then  we  oommand  you,  that  after  the  expiration  of  the  aaid  forty-flve  dayi, 
«Bd  m0t  aooMC)  (oflen  altar  diiifBEtj watch  ao  food*  -or  ehatteli,  laoda  «nd 
tenements  can  be  fbnnd  whereon  to  levy,)  yon  take  the  body  of  the  nad  Ja»> 
ftthan  ICorriaon  and  commit  Imn  to  the  gsoi  of  the  aaid  county,  there  to 
remain  until  discharged  by  due  course  of  law ;  aad  doyonmake  vatama  ^Ihif 
vmtaad  yenr  proceedings  heveoA  witiiin  nine^  dajv  inm  the  dftte  haieol 
Witneaa  Aichibald  Hagr,  Es^nirQ,  the  said  justice  ^  Hartford,  In  the  said 
•omljf ,  itbia  twantf-third  day  at  Jnne^  183d. 

U.  D.  Pahtiss,  Clad[. 

CinxniSEHEKTB. 
Jtjsnox'^  CouET. 
JHado  C.  Witharefl  ^^^  $4443  !-«,  nd  inteieat  from  30&  Jfarch, 

JK.  P.  DAinnu^-Cleik*  « 
iMalvfd  3eih  Jnne,  18d4* 

JtHif  Gals,  Sheriff. 

The  other  execution  and  endorsementa  were  in  the  same  form,  anrtofw 
THE  SHERIFF'S  CEKTIFICATS  OF  SALE. 


By  Tirtue  of  two  exeeutiona  iasued  by  the  clerk  of  the  coilnty  of  Waaldiig- 
ton,  on  judgmenta  obtained  bafora.one  of  the  juaticea  of  the  peace  for  tbe 
aaid  county,  agaSnjit  the  gooda  and  chsttela,  landa  and  tenementa  of  Jona- 
than Morrison,  I  have  seized  and  taken  all  the  right,  titie  and  interest  of  the 
aaid  Jonathan  to  »  certain  piece  or  parcel  of  land,  situste  in  the  town  of 
Hartford,  and  bounded  aa  fbUowa,  Tiz. :  on  the  north  by  Daniel  Brown,  east 
by  Daniel  Brown  and  landa  ai^ppoaed  to  belong  to  Joseph  Cowan,  aonth  by 
John  Smith  and  Joseph  Bull,  and  wesfby  Comelina  and  Sibhard  &3ey  being 
the  same  on  which  John  B.  Jones  now  resides,  containing,  by  eatimatian, 
one  hundred  acres,  be  the  same  more  or  less,  'Which  I  shaD  expose  to  aak  at 
public  auction  or  Tendue,  at  the  public  house  of  Bei^amin  Hyde,  in  &e  1 
of  Hartford,  on  the  20th  da^  of  September  next,  at  10  oMock  in  the  I 
noon  of  that  day.    Dated  5th  Ai«ast^  1634. 

«  7en  QaI)  I 

W.  &.  Hu|gia%  Dep*j. 


0?*tHB  &TATB  OF  NEW  TORi.  •18* 

Hi  The  tf&»cript«  are  insuffioient)  beeause  tiiaj  do  not      UTIGA, 

ikow  thfft  the  justiee  before  whom  tile  judgmentg  were  lea^  -^^^ 

dered  had  jaritfdieticm.    It  does  sot  appear,  by  the  traa-      "^T 
script  of  the  jiidfmeBl  in  faror  of  Wftfaerelt,  that  the  ^fettdi'       ^* 
tat  in  that  judgptnent  wan  ever  mnnmoned  or  ever  appeared 
hi  eourl.    Ubder  sttch  circumstafaees,  the  jusftice  had  no 

I<MrtS4r,th«t  «l  ike  tbM  ftndt  f Im»  men«i#n^  Id  the  awMxad  BotiM, I 
■old  at  pablie  ^notfou  the  pcemkeft  deaeribed  in  «auL  notice^  to  Hario  CL 
WithflreU  mad  Beujamin  Hyde,  for  ninety-two  dolUn  and  twentf -eight  oenti, 
^t  being  the  kigltoit  fiim  bid  fi>r  the  sime.  Bated  Hartford,  30th  Septam- 
bai^  1824. 

John  Gals,  Sheriff. 
By  W.  ft.  Hnggini,  hii  Bepaij . 
EateMdf  <'  Filed  SegfL  21,  X824J' 

8H£ftIFF'S  !]££]>. 

'  To  idl  to  whom  these  pcesents  shall  come,  I,  John  Gale,  late  sheriff  ot  the 
oouatj  of  Washington,  send  greeting;  Whereas  by  Tirtue  of  two  ezeentloni 
issued  bf  the  clerk  of  the  said  ootmty,  on  judgments  obtained  before  one  of 
Oie  justices  of  the  peace  for  the  said  coonty,  tested  tike  twenty-third  day  of 
f  aneu  one  thousand  eight  hundred  sad  twenty-ft>ar,  to  mh  <firected  snd  ddl- 
fered,  by  which  I  was  commanded,  that  of  the  goods  said  chattels  of  Jona- 
€han  Horrison,  la  my  balKwicfc,  I  d&onld  cause  to  be  made  fbriy-fimr  dollan 
snd  fi«ty-eight  and  sn  &alf  cents,  which  Harto  C.  Witlnreil,  lately,  in  the 
■aid  ooort,  befors  the  said  justice,  in  the  town  of  Hartlbfd,  in  the  county 
albresaid,  reeovered  agahist  thd  said  Jonathan  Honison,  sad  also  one  other 
eixwiitiniy  tsitrd  the  twenty-ninth  day  of  Jnne,  one  tiiomttad  eight  hmidred 
and  twenty-fotif,  and  to  me  directed  and  d^veiedi  by  winch  I  was  com- 
manded, that  of  (he  goods  and  chattels  of  Jonathan  Morrison,  in  my  baili- 
wide,  I  dfeottld  cause  to  be  made,  thirty-lTe  dollars  and  dxty-six  dsnts,  which 
Benjamin  Hyde,  lately  la  the  said  conrt^  before  the  said  justiee,  in  the  town 
€S  Haftfird,  in  the  cooaty  aforesaid,  reooTeiwt  against  the  said  Jonathan 
Morrison,  for  their  dsmages  which  they  had  snstsined,  ts  wett  by  occasion 
of  the  not  performing  certain  promises  stid  nndertslrings  then  lately  mada^ 
hf  the  said  Jonathan  Morrison,  as  for  their  costs  and  charges  by  ftem  abool 
their  said  emits  in  Oist  behalf  expended;  snd  ff  soflfeient  goods  and  chattels 
•f  tte  said  Jonathan  Morrison  Aald  not  be  found  in  my  baffiwidCy  that  tSien, 
and  in  that  case,  I  should  eatne  the  damages  aforesaid  to  be  made  of  the 
lands  and  tenements  whereof  the  s^d  Jonathan  Morrfoon  Wat  seised  on  the 
fliirtieth  day  of  March,  one  tboasand  eight  hundred  snd  twenty-four,  or  at 
may  time  thereafter;  and  whereas,  after  the  coming  to  me  of  the  said  exeoo- 
tions,  and  before  the  return  day  thereof^  for  want  of  svfieient  goods  sad 
eh*€leli  In  my  baf&wiek  of  the  said  Jonathan  Morrison  to  satisfy  the  said 
damages,  I  did,  by  virtue  of  the  said  writs  of  execution,  seise,  take  and 
•drerthit  foe  «a^  Iha  HifM  tad  tMo  «r  tto  saU  JwMihfla  MMtissa  to  a  oer. 
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XJTICA,       jurisdiction  of  *the  cause.    (Martin  v.  Moss,  6  John.  Rep 
August,  1828.  ^^^      Bromaghin  v.  Thorp,  16  John.  476.)     It  does  not 
T.  appear,  by  the  transcript  of  Hyde's  judgment,  that  the 


Jonet. 


defendant  in  that  judgment  was  summoned,  or  that  the 
parties  joined  issue  before  the  justice ;  one  of  which  is 
necessary  to  give  the  justice  jurisdiction.  (1  R.  L.  386.) 
Justices  are  confined  strictly  to  the  authority  given  them  ' 
by  the  statute.  (1  John.  Cas.  20,  228.  1  John.  Ch.  Rep. 
694,  note  (a).  19  John.  33.  6  Cowen,  234.)  • 
3.  There  was  no  evidence  of  the  sale  of  the  premises  in 


tftin  piece  of  land,  situate  in  the  town  of  Hartford,  and  bounded  aa  foUowi, 
viz  :  On  the  north  "by  Daniel  Brown,  eaat  by  Daniel  Brown  and  lands  sup- 
posed to  belong  to  Joseph  Cowan,  south  hy  John  Smith  and  Joneph  BuU, 
and  weit  hy  Cornelius  and  Bichard  Biley,  being  the  same  on  which  John  B. 
Jones  now  resides,  containing  one  hundred  acres,  more  or  less ;  and  on  the 
twentieth  day  of  September,  one  thousand  eight  hundred  and  twentj-fonr,  • 
I,  then  being  such  sheriff  as  aforesaid,  sold  the  said  lot  or  piece  of  land 
according  to  the  form  of  the  statute  in  such  case  made  and  proTided,  to  Harlo 
C.  Witherell  and  Benjamin  Hyde,  for  ninety-two  dollars  and  twenty-eight 
cents,  that  being  the  highest  sum  bid  for  the  same.  And  whereas  the  said 
lot  or  piece  of  land  has  not  been  redeemed  as  is  provided  in  and  by  the  act  of 
the  legislature  of  the  state  of  New  Tork,  entitled  an  act  in  addition  to  an'act 
concerning  judgments  and  executions,  psssed  the  twelfth  day  of  March,  1820. 
Now  know  ye,  that  I,  John  Gale,  sheriff  aforesaid,  by  yirtue  of  the  said 
writs  of  execution,  and  of  the  statute  in  such  case  made  and  provided,  and 
in  consideration  of  the  said  sum  of  ninety-two  dollars  and  twenty  ei^t 
cents  to  mc  in  hand  paid,  by  the  said  Harlo  C.  Witherell  and  Benjamin 
Hyde,  the  receipt  whereof  is  hereby  confessed  and  acknowledged,  have 
granted,  bargained  and  sold,  and  by  these  presents  do  grant,  bargain  and 
sell,  unto  the  said  Harlo  C.  Witherell  and  Benjamin  Hyde,  and  to  their  heiis 
and  assigns  forever,  the  aforesaid  described  lot  or  piece  of  land  with  its  appni 
tenances,  and  all  the  estate,  right  and  title  and  interest  which  the  said  Jona- 
than Morrison  had  in  the  said  lot  or  piece  of  land  on  the  thirtieth  day  of 
March,  one  thousand  eight  hundred  and  twenty-four,  or  at  any  time  thereaf« 
ter ;  to  have  and  to  hold  the  said  lot  or  piece  of  land,  and  every  part  thereol^ 
with  its  appurtenances,  unto  the  said  Harlo  0.  Witherell  and  Benjamin  Hyde, 
their  heirs  and  assigns  forever,  as  fully  and  as  absolutely  aa  I,  the  said  John 
Gale,  sheriff  as  aforesaid,  and  under  the  authority  aforesaid,  might,  could,  or 
ought  to  sell  and  convey  the  same.  In  witness  whereof^  I  have  hereunto  set 
my  hand  and  seal,  this  seventeenth  day  of  January,  one  thousand  eight 
hundred  and  twen^-six. 

JOHH  Gauc,  (L.  S.) 

This  detd  was  aoknowledfed,  and  endoned  at  noordsd,  in  tha 
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question,  under  or  by  virtue  of  these  executions.    The  sta-  ^  TJTICA, 

«  .  1        1      -AT-        1         '1       1       Angnat,  1828 

tute  18  peremptory,  ana  requires  the  sheriff  to  descnbe  the  — TTZII — '"' 

execution  in  his  certificate  of  sale,  so  that  the  purchaser        ^  t. 

may  know  who  is  entitled  to  redeem ;  and  he  should  also 

state  when  the  purchaser  is  entitled  to  a  deed.    (Sess.  Laws 

of  1820,  p.  167.)    The  sheriff's  certificate  does  not  comply 

with  the  statute  in  these  respects.    Nor  does  the  certificate 

show  that  the  sale  was  by  virtue  of  the  executions  issued 

on  the  judgments ;  and  the  sheriff's  deed,  given  in  evidence 

by  *the  lessors,  shows  that  the  sale  was  upon  different  exe-  [*188] 

cutions.    Witherell's  judgment  was  rendered  on  the  30th 

of  March,  1824,  and  the  transcript  filed  the  22d  of  June, 

1824.    The  execution  described  in  the  sherifiTs  deed  was 

on  a  judgment,  the  transcript  of  which  would  appear  to  be 

filed  on  the  30th  of  March,  1824,  and  commanded  the 

sheriff  to  make  the  money  off  the  lands  of  which  the  defend* 

ant  in  the  judgment  was  seised  on  the  30th  of  March,  1824, 

or  at  any  time  afterwards.    Hyde's  judgment  was  rendered 

on  the  31  St  of  March,  1824,  and  the  transcript  filed  the  l*5th 

of  May,  1824.    The  execution  described  in  the  sheriff's 

deed  is  on  a  judgment,  the  transcript  of  which  would  appear 

t#  have  been  filed  on  the  30th  of  March,  1824,  and  com- 

mandedthe  sheriff  to  make  the  money  off  the  lands  of  which 

the  defendant  was  seised  on  the  30th  of  March,  1824,  or  at 

any  time  afterwards.    Neither  of  the  executions  produced « 

had  any  such  mandate.    It  necessarily  follows,  from  these 

facts  unexplained,  that  the  executions  by  virtue  of  which 

the  sheriff  sold,  were  not  the  same  produced  in  evidence. 

Although  a  misrecital  of  the  execution  in  the  sheriff's 
deed  would  not  be  material,  yet  in  this  case  it  does  not 
appear  there  was  sAy  misrecital.  It  is  to  be  presumed  that 
the  sheriff  has  correctly  recited  the  execution  under  which 
he  sold,  in  his  deed.  The  plaintiff  ought  to  have  introduced 
the  sheriff  as  a  witness,  and  proved  that  the  deed  was  in 
fact  given  by  virtue  of  the  sale  upon  the  executions,  if  such 
was  the  fact.    (Jackson  v.  Streeter,  5  Cowen's  Rep.  529.) 

4.  The  plaintiffs  in  the  judgments  being  the  purchasers, 
thej  are  chargeable  with  notice  of  every  irregularity  at- 


189  GAS&d  IN  THS  SOTBBXB  eOUBT 

vnCAi      Miding  the  judgiDeiits^  ex;eciMi(M  and  saie^    (BioiMidt  ir 

y.  6f.  The  plaihtiff  dught  to  h^ve  k«tMl*iniiiBiiitfed  on  th^  tinri^ 

^'''^^  iMeauge  he  prdvtkL  m  tStte  in  JdMMdiati  Momscni,  tbo 
iftfetidant  iri  tbe  jttdgtti^att ;  h%  not  bebf  in  f^m%miMk  of 
tbo  pteifiioeOv  ekher  At  Ibo  time  of  tie  Ireioidltion  ai  f bo 
>ldgiiientfty  6t  the  time  of  ^o  iole ;  {%  PliiL  Bt.  804,  d ;;  I 
IfoiitoB'  Ro|>«  dl ;  4  Cowoai'i  Re]^.  Wl^}  taoA  bdttotiflo  Ii9 
did  not  legafly  prntetinA  the  dofoniMt  hei4  (mmci  into  (mdb- 
8088i(Mi  tMder  Hm  dofendmit  in  the  iix«MtIoni;  The  teaio 
[*189]  #aa  the  hij^oot  dvidifenfte  *df  titerfi  f&d^  Md  dught  t»  haw 

bMSfi  pttSdMOd,  &t  Aolic^  glVM  M  AM  dbf«ndtfiit  id  pfOduc» 
ili  1^  the  deUdttdaflt  did  hold  iB^f  Jomth&ft  MoffmA^ 
(the  defendant  i«r  lAe  oieeeAitioMO  tbli  Id^tiff  diA  ftot  Bho# 
ttiat  hid  (the  dofettdilnt^s)  tterHI  hai  etpii-ed^  Which  cdull 
oflly  bo  done  by  prodding  the  loaeoy  o»  bf  fi^Wtog  Mtlt$o  f& 
the  dfeiondAnt  to  prodMo  H,  «fid  thoA>  oil  thi  ttOA-prod«lo« 
llo^  of  it)  pnyvlng:  iCo  ettitf onto.    (AdOtidd  on  Ej^.  803L) 

D.  Mns»^,  totftnu  llle  ]^tfe¥i^M»  u&hlterra^tod  ]|^Mtei>> 
Ami  of  the  lot  in  qbOitiots  ^  Jonttfhon  Mon^iaiftft^  iil  eifid 
enco  of  titk  m  hi«^  fie  loi^  ia  the  e<»tdifiOtt  soat^e  of  titlo 
in  thii)  (Sd^e*  (8  J^hA.  Ro^.  813;  9  id«  8M.  4  id.  SOBl 
10  id.  $$8.  11  id.  504.)  tho  defotldlatti  ettlerod  mdor 
JoiMdion  Morrfoon,  whose  lighfl  hoe,  bf  G^f&fion  of  ld(#, 
poeood  to  the  leSflKM  Of  the  pkiinliff.  Thid  dofMdant)  fhOtt^ 
wae  the  kssoi^'s  tehntlC ;  ond  he  eon  ooiup  n^  tight  hoiiilo 
to  thot  niide^  whb^  ho  eiitOfed.  The  {Kmeesioh  tftttel  bo 
testol^d)  and  theil  S(itio  Motri^oir  eikti  tMoiPt  lo  hi<l  action, 
if  he  wishes  to  put  in  iseoe  the  VoMtf  ol  hie-  deed.  (1 
Cwieti>  444.  8  iohA.  Aep%  46^  in  A^tor  »  id.  1BB»  8S8» 
4M.    0  id.  34.    7  id.  157,  18».     10  id.  8»8.> 

Ai  to  the  pfoof  of  th«  jodgmottfOw  By  the  statMe,  (90S#. 
41,  eh.  d4>  4  df)  the  cle#h  ie  lo  file  Iho  tiMei&iipt  Olid  obM 
iJio  judgmottty  whieh,  nrhoti  done,  hi  lo  bo  a  Keb  td  idl  ifiie&to 
andpiurpoiea  aa  aoOinnum  {deos  jod]gttve»t.  If  iiia l^httfA 
the  iamo  effoei»  ail  yoonaad  doi^  tof^to  dio  ItMooiripf  in 
otidotido.    11ilflitf«rfeoeY)^lhi^iieeoeaii]rt<^  ^MbUab 
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dte  bWr    It  itt  ndt  itec€is8ftrf  M  {moving  a  C^  P«  judg^nt  jj^^ji^ 

to  gt^  ba«k  afid  Ai^w  the  b^gintiiilg  ot  kiteitaedidte  pro» ' 

CMdtdga.  T&ti  fllMut«)  (iestt«  47)  oh«  238)  f  20^)  oofltauul 
tk«  ifilMkc  tmit^loM. 

Aft  lo  lh&  Viiriafic^^  il  Wtts  not  flaxnaSetial  as  to^  make  it 
flit  All  4«e«tiAMMble  Attt  tbe  ^ixeiv^nm  retil^d  in:  the  iead 
0te  the  i^siA<i  m^db  Wire  gVTBn  in  eridenoe  at  tW triaL  {iO 
Jofai.  381 .)  Beiidi)  the  d(^ndailKt  is*  a  rtnuigper  t<>  the  pro^ 
oeeXagA,  and  cMMt  object  their  hvegnlaritj.  (18  Johm 
srr.)  Tire  etettitiiDM  were  nel  iesaed  pTeituUiirely.  The 
recital  of  the.  executions  is  mere  surplusage,  and  maf  he 
rge«sted» 

^TUft  ttatvt§  the  deed  to  itff  fell  elmratim  uhdet  Hueh  [*190J 

eiMtttiolie  ee  Sa  faet  eadtted  without  tb^tA  to  any  f eiHiUfL 
Alt  tnamnee  ffiajr  be  ameftdedv  and  Amii  be  IreeeiVei  as  if 
thii  had  beett  aciuaHjr  doMi  The  sfaeiiff^d  deed  akiie  Wae 
eedleienl  eridence  of  a  aale,  without  ^b»  certificate.  Thai 
it  eorphiAagei  aftd  tuay  altta  be  pat  out  ef  the  caset  Thir 
i^^ihts  at  the  ittmediale  panies  to  the  sale  are  die  saibe^ 
Wk^her  any  eettifleale  be  given  or  tot. 

CttHtti  per  Smnnuhjjn^  J.  The  i^ROts  of  the  pkiatiff 
iMttb^i  a  Jrighl  to  jre4oter  the  pretnieei  in  ifitiealioni  as  jn^ 
ciiitfete  ^  a  sherM**s  sale,,  under  two  jedgments  against  one 
Jenathrati  Bioftkon*  One  of  the  jadgmeots  was  ia  faror  el 
WMheteii,  and  the  other  ef  Hyde ;  and  they  became  joint 
piiftieheseifs  ef  the  ptemiaea  in  qneition  upon  the  sa)e» 

The  }«kigmente  wef»  originally  obtained  before  a  justioe 
of  the  pMce,  and  the  fiTMscripte  were  certified  atnd  filed  m 
Ae  coittity  elerk's  <yfi6e ;  and  the  jndgmenta  were  entered 
Aereiii,  and  the  exeetAkvift  were  issimIi  ia  pnrmiance  of 
the  provisions  of  the  9th  and  10th  sections  of  the  act  to  ex-  ' 
tend  ^e  jurisdiction  of  justices  of  the  peace,  passed  the  lOth 
of  April,  1818.  The  plaintiff  produced  a  certified  copy  of 
ibm  tnoMettpte  from  the  county  clerk's  office,  aa  evidence  of 
ib^  jttdgmenie.  They  were  objected  to^  as  hisuffieieAt ;  bat 
the  objection  was  overruled  by  the  jtidge.  The  groand*  of 
tli»  abjection  to  the  tranecripte  do  not  appear  to  have 
been  specified  upon  the  trial. 


^90  CASES  IN  THE  SUPREME  COU&T 


Augggt,  1828. 
Jackson 


UTICA,  It  is  now,  however,  contended,  1.  That  the  transcripts 

iin%a4-        1000  ^  ^ 

were  not  proof  of  the  fact  of  the  rendition  of  the  judgments ; 
T.  that  the  magistrate  before  whom  the  judgments  were  ob- 

Jones.  tained,  and  who  gave  the  certificates  or  transcripts,  should 
have  been  called  to  prove  them  :  and  2.  That,  admitting 
the  transcripts  to  be  competent  evidence  in  themselves,  yet 
they  were  insufficient  in  this  case,  because  they  did  no^ 
show  that  the  justice  before  whom  the  judgments  were 
rendered  had  jurisdiction ;  it  not  appearing,  in  either  case, 
that  the  defendant  was  summoned  or  ever  appeared  in 
court. 

The  9th  section  of  the  act  already  referred  to,  makes  it 
the  duty  of  the  county  clerk  to  file  the  justice's  transcript  of 
[*191]  *the  judgment,  and  bond;  and  enter  the  judgment  in  abook, 

to  be  by  him  kept  for  that  purpose,  together  with  the  time 
of  his  receiving  the  same ;  and  declares  that  any  judgment 
so  entered  by  the  said  clerk,  shall,  from  and  after  the  time 
of  his  receiving  it  as  aforesaid^  be  a  lien  on  real  estate,  to 
all  intents  and  purposes,  as  if  the  said  judgment  had  been 
rendered  in  the  court  of  common  pleas  of  the  county  where 
such  judgment  shall  be  given.  [1 J 

I  am  inclined  to  think  it  was  the  intention  of  the  legis- 
lature to  put  these  judgments  upon  the  footing  of  judg- 
ments in  the  common  pleas,  in  all  respects.  They  are,  by 
the  express  terms  of  the  act,  to  be  a  lien  on  real  estate^  in 
the  same  manner  ;  and  the  transcript,  when  received  and 
filed,  is  to  be  considered  the  evidence  of  the  judgment,  and 
to  be  proved'  in  the  same  manner  as  other  documents  or 
papers  of  the  same  character  on  the  files  of  the  office.  I 
do  not  understand  the  objection  to  have  been,  that  the 
transcripts  produced  on  the  trial  were  not  properly  proved  to 
• 

[1]  S  63  of  the  New  Tork  code,  substaatiKlIy  reenaots  the  aboTO  provlsioii, 
and  alio  provides,  that  a  certified  transcript  of  the  judgment  may  be  filed  and 
docketed  in  the  clerk's  ofilce  of  any  other  coanfy^  and  with  -the  like  effeoti,  in 
efery  respect,  as  in  the  county  where  the  judgment  was  rendered ;  except  tluvk 
it  shall  be  a  lien  only  firom  the  time  of  filing  and  docketing  the  transcript. 
The  judgment  acquires  no  addittAnal  validity  from  being  transcribed  and 
docketed,  except  that  it  becomes  ■  lien  on  the  real  estate  of  the  Judgment 
debtor.  Toung  v,  Bemer,  4  Barb.  S.  C.  Eep.  442.  See,  also,  Johnaoo  mi 
BurriU,  2  HiU,  238. 


07  THE  STATE  OF  MEW  TOEK.  191 

ria>e  been  copies  of  the  transcripts  on  file ;  but  that  neither  xnm^^isas 
were  competent  evidence  of  the  judgments,  unless  authenti-       jack»n 
.  cated  by  the  oath  of  the  justice.    The  legisature,  by  direct*  ▼• 

ing  the  clerk  of  the  court  of  common  pleas  to  enter  the  judg- 
ments upon  the  filing  of  the  transcript,  seem  to  have  deci- 
ded that  transcript,  without  the  oath  of  the  justice,  is  sufll- 
cient  evidence  of  the  judgments  before  him.  If  the  tran- 
script were  to  be  verified  by  the  oath  of  the  justice,  it 
should  be  before,  or  at  the  time  when  it  is  filed,  and  made 
the  evidence  or  foundation  of  a  judgment,  upon  which  the 
clerk  of  the  court  is  authorized  to  issue  an  execution. 
The  transcript  is  prima  facie  evidence  of  the  judgment.  [1] 
As  to  the  second  point,  the  judgments  themselves  are 
not  directly  in  issue.  The  defendant  is  a  stranger  to  them. 
They  are  drawn  in  question  collaterally.  Hiey  are,  as 
between  these  parties,  to  be  considered  as  judgments  of 
the  common  pleas,  and  as  valid  and  regular  until  im- 
peached. 

The  sheriff's  deed  describes  the  executions  under  which 
the  sale  was  made,  in  a  manner  which  leaves  no  doubt  that 
they  were  the  same  executions  produced  and  proved  in  the 
*cattse.    The  partes  are  the  same,  as  also  the  test,  and  [*I9SJ 

the  amount  directed  to  be  levied.  Sufficient  appears  to 
show  that  those  executions  were  the  authority  under  which 
the  sheriff  acted,  and  that  is  all  that  is  necessary.  The 
execution  need  not  be  set  forth  or  recited  in  the  deed,  and 
if  recited  and  described  inaccurately,  the  variance  will  not 
affect  the  deed.[2]  *(10  John.  381.  18  id.  7.  2  Phil.  £v. 
204,  5,  note  (a)  5  Cowen,  530.) 


[1]  Jaekscm  v.  TatUe,  post  933.  The  trMiaoript  maj  be  inrcnred  by  c 
pUAcstioii,  or  m  oUier  leoords  of  fbe  Common  Bom.  Tnttie  v.  Jaokioii,  6 
Weo.  313. 8.  C.  9  Cow.  233, 338.  It  need  not  be  authentiosted  bf  the  oftth  oC 
^  jnatioe  nor  proof  of  hie  eflSoial  ohanoter.  Tuitle  «.  ^aokaon,  S  Wen.  231, 
123.  Nor  eholr  on  its  face  that  the  jnatioe  had  juiiadiotion  ;  id.  8.  C  poet^ 
388,  and  a  yerj^perfeot  trauBoript,  written  in  bad  EngUah,  if  intelUgihlA 
in  Hi  eBsential  reapeota  will  anaww.  f  aeJnonv.  Browner,  7  Wen.  388.  But 
m  tnnaoript  oaontft  be  need  as  evidence  of  the  jndgn^t  for  the  purpoee  of 
tatabliahing  a  former  reooreiy,  or  any  purpoae  except  that  contemplated  by 
•tatnte.    O'Connel  v.  Seybert,  13  Sergt  &  B.  54,  57. 

fS]  Per  Chancellor  in  Jaokaon  «.  Bobcrta*  exeouton,  11  Wen.  438,  438. 


vaa  CJLSXs  nf  tbb  scrpftxiCE  coirsT 

Ait^?  WW       ***•  ^"^^  ^  kiterwt  of  Morrison,  (tbe  defendant  in  the 
jiidgnisnts  and  executiongy)  in  the  premises  in  q,uestion» 


T.  wBfr  suffioientljr  sbown  prima  fcms. 

^"^^  Jonathan  Wood  teetified^  that  Jonathan  Morrison  was  in 

pMi6ssi<m  of  the  premises  in  qAesfion,.  fer  several  years 
pfevious  tx>  the  year  1834  ^  that  the  defendant,  Jones,  was 
in  pesseisien  at  the  commeaeement  of  this  suit ;  that  he 
ckimed  to  hold  Hn<ier  Jonathan  Morrison ;  and  he  told  the 
witness  that  he  held  under  Jonathan  Morrison  bj  leasee 
Thomas  JoneS)  a  witness  on  the  pait  of  th*  defendant^  tes*> 
tified  that  the  defesdaat,  hia  iaithar,  went  into  possession 
of  the  premises  under  Joosthan  Morrison,  in  the  fall  of 
1833*  The  leaee  was  executed  on  the  4th  of  Noyemberi 
18fi3.  AH  the  STideaoe  in  the  case  shows  that  Jonathan 
Morrison  was  the  ireputed  owner  of  the  lot  in  question. 

The  defemdanti  at  alleyent%  is  est(^ped  from  denying  the 
titk  of  Jonathan  Morrison  as  landlord.  His  possession 
was  derived  from  Morrison.  He  has  acknowledged'  the 
gMeial  interest  or  title  of  the  lot  to  be  in  him  ;  and  if  the 
defendant  has  a  subsisting  right  to  the  possession  under  hia 
leasoi  it  was  his  business  to  show  it  by  producing  the  leaseu 
Independent  ef  the  leasee  he  is  not  at  liberty  to  deny  the 
tide  of  his  landlord ;  The  lessors  stand  in  the  place  <rf 
Joilathan  Morrison.  His  rights  have  passed  to  them  by 
opetution  of  law^  <9  PhiL  Ev.  204^  Jackson  p.  Tow% 
4  Cow.  601 1  and  vid.  5  CoweUt  129.  7  Cowen,  325. 
3  T.  IL  5a.  1  T.  IL  7IK>.  1  Cainesi  444.  2  John.  Can. 
288.  409.    6  John.  ilep.  84.    7  id.  157,  186.     10  id.  258.) 

It  is  contended,  that  the  plaintiff  should  have  produced 
the  lease,  or  given  notice  to  the  defendant  to  produce  it ; 
thsit  the  lease  waa  the  highest  evidenee  of  the  fact  that  the 
[•193]  defendaht  *^aMe  iu^  possession  under  Morrison.    Bmi  iho 

fact  of  hit  having  gone  into  possesston  nnder  a  written 
leasei  came  out  from,  the  defendant's  witness.  His  confe«» 
sion^  as  proved  by  the  plaintiff^  was,  that  he  iield  under 
Jonathto  Morrison  by  Irase.*-  But  whether  it  was  a  parol 
or  written  lease,  ^id  not  appear  until  diseloMkl  m  tkps  {wn 
of  the  defendant.  He  was  the  tenant  to  whom  the  lenM 
given ;  had  it  in  his  possession ;  and  if  he  had  any 


«S0tiiig  rigbte  under  'A$  it  was  bk  bafineH  to  pfodnoe  it  ^J|[|^^^^^ 
In  Ibis  view  of  the  cww,  »11 4he  ^e^jdevce  i«t  wktion  to    ^Vj|  ^ 

tbe  title  of  Zioa  ilorriisw  W.M  inrelev^tlt*    The  defendont         t. 

was  precluded  from  setting  up  a  tibt^  ia  a  ^rd  p«eA>D4  ^^"bI^  ^ 
The  motioa  jpot  a  new  tmi  soust  be  4emed# 

N^w  Irisi  d«»i0d. 


•Woop  against  Th»  Piissidcnt,  t)i&B^T0A8  ait»  Compajot         ['IQA] 

OF  THS  Jj^FFEHSQN  CoPKOT  Ba5K. 

On  error  from  the  Jefferson  C^  P.  In  the  pourt  below  .  ^^^T^^ 
the  bauli:  declared  against  WoQd>  as  endorser  of  a  note,  breach  to  one 

of  BeTeral 

oounts  in  as- 
•nmpait,  is  aided  by  the  Terdiot ;  abd  K^ay  be  ^mended.  Wbure  a  v^atnte  reqtures  that  a 
•ertain  aAdavit  ahiill'be  made  Wittioat  oaying  before  ttrhMn,  (e.  g,  the  l«t  sect,  of  the  etat. 
mta^  39,  ch*  231«  proTiding  iox  iocojgporativg  the  Jeffisnon  Co.  BapIk,)  B  jnay  be  taken  before 
«ay  magiatrate  or  officer  having  power  to  admiaiiter  an  oath. 

file  ivQwailee  to  1^9  ttie  JASwsofi  Ceiwt/  ^mik  fo^tentp  na  a  coippqrtion  according  to 
the  ftatnte,  (seaa.  39,  oh.  231,)  pleaded  .and  pet  forth  particularly  in  x/^y  to  a  plea  of  nvl  tUl 
<Pfyeiiaiiiw>,  pat  in  at  4b9  ««it  ^  the  bank,  «nd  ieBOee  taken  upon  Hiese-aereral  reqaiBites  in 
ft  jreipiiider.  ' 

noagh  a  party,  in  jpleading  niattera  which  eonstttate  his  right,  (e.  g.  the  organization  of 
jfthMrtc-widfr  ita  eharteti)  jMtilMlh  s>pni  mattsvlban  aiejieccMaiy,  upon  whi£,  with  those 
jQuii  ai«  necessary,  iasne  is  jolnad,  yet  he  nepd  pnmre  those  matters  aV>iM  which  are  neeessary. 
'Thus,  wfaeie  a  bank  hating  sned  on  anoie,  veiled  to  a  ^lea  of  wd  tiel  corporation^ 
,AnatQad  of  4m\urtwg  m  it  night,)  iettfng  iarth  iH  the  stepa  ma4e  nMessary  by  the  act, 
(fees.  39,  ch.  231,)  to  give  It  existence  aa  a  oorporaljion^  with  diyers  others ;  upon  all  which 
mmttam  iasned  fMM  ^iaed;  yet  Asl^  ih^t  iifctheibjiU,  it  need  jiioiretto  oaore  than  would  be 
A^eoaaai^  upon  ^  general  iwne. 
the  {flea  of  ntd  ttel  eorporation  js  bad  on  spedaH  demurrer. 

{9p0D  4he  fiMrat  .Ishvhl  9$  nml  Hd  ^arforoHot^  ^^ImdeA  in  iu»  motim  by  The  Jefferson 
Goonlgr  Bank,  inporporated  by  th^  atatute,  (sees.  33,  ch.  231 J  it  is  not  sufficient  for  the 
teak  ca«B^  to  ptoduee  the  adt  df  inoorponttioa  \  bat  oettsdn  «tepfi  were  required  by  the 
•tatDte  to  be  "talien  be&re  the  coiporation  had  exiiitence ;  e.  g«  Qpeou^g  books,  subscription 
and  distribution  of  stoek,  the  choiee  of  directors,  and  by  them  a  president  and  cashier,  Sfo. 
Ih^  ^ntdirlng'the  beoks  fhewing.  tho  irieetieti  Dt  -the  Mmn^  a«d  ^9  affidaTit  required  by 
She  &st  section  of  that  ftct,  are,  prifna  faci*^  siifflcie^t  to  ptore  that  all  the  preyious  steps 
taqnlrea  by  <he  statutes  were  taken,  f  1] 

A  holdv  of  A  promnfoiy  9ote  fpting  thneto  th«  Bwker,  io  the  F«fudjfe  of  the  endorser, 
discharges  the  latter. 

Anagresment  wi^  the  jnate^  pBOMcute  iha  ffldflwisr,  and  If  Ums  dabt  cannot  be  ool- 
leet^d,  then  to  raeeive  security  from  the  maker  4t  twe  / eais,  does  not  fUfspd  the  right  to  sua 
ifae  maker  at  any  time  before  the  suit  against,  -and  ftihnre  to  collect  of  l£e  endorser. 

Whether  a  cashier  of  •  b«nk  holding  a  note,  has  power  te  make  an  agseement  te  suspeiid 
the  paymeut  of  the  note  without  the  iionsent  of  the  directors  Jf    Quon, 

'[V\  fiea  a  JCowm  h  fliVs  ndtea  «o  Vhii.  Jhr.  Q63.  Oenunonwaiftttiv.  Woelper,  3  Sargt  h 
B.99.    Grays  «r.  Tump.  Co.4Jt«Ml,^7S,    Jtip  ^g|»|»n gll»ailMb  Jt  Tfiight^  883. 
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A  ^t^  was.  ^**^  ^^^  ^^^^'  ^^^'  ^^^^  ^^  ^^^  ^^**^  ^^^  •^^^^  ***• 
—        ' — •  ing  the  common  count  for  monies,  &c.    The  breach  or 

T.  refusal  to  pajr,  in  the  conclusion  of  the  declaration,  referred 

]B«i.       *^  *^^  count  on  the  ifbte  only. 

The  defendant  below  pleaded,  1.  Non  assumpsit ;  2. 
"  That  the  plaintiffs  are  not  of  a  body  politic  and  corpo- 
rate, and  have  no  right  to  sue  the  said  defendant ;  and  this 
he  is  ready  to  verify,  wherefore,  &c." 

To  the  second  plea,  the  plaintiffs  replied  as  follows : 

That  before  the  commencement  of  this  suit,  viz.  on 
the  17th  day  of  April,  A.  D.  1816,  an  act  entitled  "  an  act 
to  incorporate  the  Jefferson  County  Bank,"  was  passed  by 
the  legislature  of  the  state  of  New  York,  by  which,  among 
other  things  it  was  enacted  by  the  people  of  the  state  of 
[•196]  New  York,  *represehted  in  senate  and  assembly,  that  all 

such  persons  as  should  be  stockholders  of  the  Jefferson 
County  Bank,  should  be,  and  were  to  be  from  time  to  time, 
and  until  the  first  day  of  January,  A.  D.  1732,  a  body 
politic  and  corporate,  in  fact  and  in  name,  by  the  name  of 
The  Jeffeifon  County  Bank ;  and  that,  by  that  name  they 
and  their  successors,  until  that  day,  might  and  should  have 
succession,  and  should  be  in  law,  persons  capable  of  suing 
and  being  sued,  pleading  and  being  impleaded,  answering 
and  being  answered  unto,  defending  and. being  defended, 
in  all  courts  and  places  whatsoever,  and  in  all  manner  of 
actions:  provided,  however,  and  it  was  made  one  of  the 
conditions  of  said  act  of  incorporation,  that  the  said  bank 
should  be  established  in  the  county  of  Jefferson,  and  that 
its  operations  of  discount  and  deposit  should  be  carried  on 
in  one  of  the  villages  of  said  county,  and  not  elsewhere. 

And  it  was  also  further  provided  arid  declared  in  and  by 
the  said  act,  that  it  should  not  be  lawful  for  the  said  bank 
to  issue  any  notes  or  bills,  until  an  affidavit  by  the  presi- 
dent and  cashier  of  said  bank  should  have  been  made  and 
filed  in  the  clerk's  office  of  the  county  of  Jefferson,  stating 
that  the  sum  of  twelve  and  a  half  per  cent  upon  each 
share  of  the  capital  stock  of  said  bank  had  been  actually 
paid  into  said  bank  in  specie,  as  by  reference  to  said  act 
¥rill  more  fully  and  at  large  appear. 
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And  it  was  also  further  enacted  in  and  by  the  act  above      T7TICA, 
mentioned,  that  the  capital  sum  of  said  bank  should  not  — — -- — -' 
exceed  $400,000 ;  and  that  a  share  in  said  bank  should  be  v. 

$50,  and  that  subscription  books  should  be  kept  open  under  ^^^ 
the  direction  of  the  following  persons,  as  commissioners  to 
apportion  the  stock  and  determine  on  a  site  for  the  bank* 
ing  house,  viz.  Elisha  Camp,  &c.  (naming  the  conmiission- 
ers,)  until  the  whole  of  the  stock  of  said  corporation  was 
subscribed  for,  and  five  per  cent,  on  the  amount  of  the 
same  paid  into  the  hands  of  the  said  commissioners. 

And  it  was  also  further  enacted,  in  and  hj  the  act  afore- 
said, that  the  commissioners  above  named,  or  a  majority 
of  them,  should  meet  at  the  house  of  Isaac  Lee,  in  the  vil- 
lage of  Watertown,  and  fix  on  a  site  for  the  banking  house, 
(meaning  for  *the  banking  house  for  the  said  The  Jefferson  [*196* 

County  Bank,)  and  make  an  equitable  distribution  of  the 
stock  of  said  corporation  among  the  subscribers  for  the 
same,  and  receive  from  the  said  subscribers  the  sum  of  five* 
per  cent,  on  the  amount  of  their  said  subscription,  on  the 
first  Monday  of  June  next  after  the  passing  of  the  said 
act,  viz.  on  the  first  Monday  of  June,  A.  D.  1816,  as  by 
reference  of  the  said  act  will  more  fully  and  at  large  ap- 
pear. 

And  the  said  plaintiffs  in  fact  say,  that  the  said  bank  was 
established  in  the  said  county  of  Jefferson,  and  that  the 
operations  of  said  bank  hitherto  have  been,  and  still  are, 
carried  on  in  one  of  the  villages  of  said  county  of  Jefferson, 
and  not  elsewhere.  The  said  plaintiffs  forther  in  fact  say, 
that  the  said  bank,  to  wit,  they  the  said  plaintiffs,  did  not 
issue  any  notes  or  bills  until  an  affidavit  by  the  president 
and  cashier  of  said  bank  was  made  and  filed  in  the  clerk's 
ofllce  of  the  ^county  of  Jefferson,  stating  that  the  sum  of 
twelve  and  a  half  per  cent,  on  each  share  of  the  capital 
stock  of  the  said  bank  had  been  actually  paid  into  the  said 
bank  m  specie ;  and  that  such  an  affidavit  was  made  and  . 
filed  as  aforesaid,  to  wit  in  the  clerk's  office  aforesaid,  to 
wit  on  the  first  day  of  January,  1817.  And  the  said  plain- 
tifls  further  in  fact  say,  that  the  said  subscription  books  for 
tlte  stock  of  said  bank  were  kept  open  in  the  manner  and 
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vncx,     icaut  jobo^e  ppeseribed  by  tbe  laid  act,  to  mt,  tndor  the 

— ^=~~T — •  direction  of  the  penons  abo^e  mentioned,  app^isrted  com- 

w,         «iiimoB«r8  to  apportion  t^  stock  oi^the  said  bank  4>r  eov- 

bSc.       poration,  and  to  detevmine  on  tlia  site  for  tbe  banbiiig 

hou9e  of  aaid  corporation,  tuitil  tlia  <yrhole  of  the  atoek  of 

tlfie  said  corporation  was  subBonbed  for,  and  five  per  e^. 

on  ^e  amount  of  the  aaid  aabspriptioMi  paid  into  the  hsdnda 

of  the  aaid  .oommiasion^ns. 

And  die  said  plaintilSs  in  fact  sigr,  that  tbe  aald  oommifl- 
sioners,  or  a  majority  of  l^m,  £d  meet  at  Che  house  of 
Isaac  Lee,  in  l^he  Tillage  of  Watertown,  to  wit,  'on  the  first 
ICmidayMi  June,  A.  D.  1816,  and  did  then  and  thece  fix 
on  a  site  for  tiie  said  banking  honae,  to  wil,  on  a  covtam 
lot  of  land  situate  in  the  village  of  Adams,  in  said  county 
of  Jefferson ;  and  that  the  said  commissioners  iki  then  and 
there,  to  wit,  at  the  house  of  Isaac  Loe,  in  said  viljage  of 
[•197]  Watertown,  to  vHIt,  on  the  ^rst  Monday  in  June,  A.  D. 

1816,  aforesaid,  make  an  equitable  distribution  of  the  aaid 
stock  of  the  said  corporation  among  the  sidMcribers  for  th0 
aasne,  and  receired  from  the  said  subeoriptioiis  5  per  eent. 
on  the  amount  -of  their  sc^spriptions. 

And  the  said  plaintiffs  aver  that  thiiteen  directors  of  said 
bank  were  duly  chosen,  in  manner  and  form  prescribed  in 
and  by  the  said  act,  and  that  the  enactments,  requirements 
and  prorisions  of  l^e  -said  not,  and  all  and  every  and  each 
of  them  have  in  all  things  been  performed,  iiiMIled  and 
complied  with;  and  that  they,  tbe  said  plaiiitiffs,  hitherto, 
to  wit,  since  the  first  Monday  in.  June,  A.  D.  1816,  have 
been,  and  during  all  the  time  aforesaid  were,  and  stfll  dre, 
a  body  politic  and  corporate,  in  fact  and  in  name,  by  the 
name  of  the  President,  Directors  and  Company  of  the  Jef- 
ferson County  Bank;  and  that  they  tbe  said  plaintifis  bare 
done,  performed  and  fulfilled  all  things  on  their  pait  to  be 
done,  performed  and  fulfilled  in  and  by  the  said  act. 

And  the  said  plaintiffs  aver,  that  they  tiie  said  jilaint^s 
are  the  same.  The  President  Directors  and  Company  uf  the 
JefSerson  County  Bank,  mentioned  in  said  act,  entitled  *^  An 
act  to  incorporate  the  Jefferson  Connfty  Bank,*'  and  not 
other  or  different  Th^  Presidettt,  Divootors  and  -Conpany 
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of  the  Jefferson  County  Bank:  All  which  the  said  plaintiffs      ^J^f^gs 
are  ready  to  verify;  wherefore,  &c.  — ^;^ 

To  this  the  defendant  rejoined  as  follows :  v. 

"That  no  act  entitled  'An  act  to  incorporate  the  Jeffer-  "^^^'b^.  ^^' 
son  County  Bank'  was  ever  passed  by  the  legislature  of  the 
state  of  New  York,  enacting  that  all  such  persons  as  should 
be  stockholders  thereof  should  be,  and  were  thereby  or- 
dained, constituted,  and  declared  to  be,  from  time  to  time, 
and  until  the  first  day  of  January,  A.  D.  1832,  a  body  politic 
and  corporate,  in  fact  and  in  name,  by  the  name  of  The 
President  Directors  and  Company  of  the  Jefferson  County 
Bank;  and  that  by  that  name  they  and  their  successors 
should  be  in  law,  persons  capable  of  suing  and  being  sued, 
pleading  and  being  impleaded,  answering  and  being  an- 
swered unto,  defending  and  being  defended,  in  all  courts 
and  places  whatsoever,  and  in  all  manner  of  actions ;  nor 
was  there  any  •provision  in  that  act  of  incorporation,  that  the  [•1981 

said  bank  should  be  established  in  the  county  of  Jefferson, 
and  that  its  opeiTitions  of  discount,  and  deposit  should  be 
carried  on  in  one  of  the  villages  of  said  county,  and  not 
elsewhere ;  that  it  should  not  be  lawful  for  the  said  bank  to 
issue  any  notes  or  bills  until  an  affidavit  by  the  president 
and  cashier  of  said  bank  should  be  made  and  filed  in  the 
clerk's  office  of  said  county  of  Jefferson,  stating  that  the 
sum  of  twelve  and  a  half  per  cent,  upon  each  share  of  the 
capital  stock  of  said  bank  had  been  actually  paid  into  said 
bank  in  specie ;  nor  was  there  any  provision  that  the  capi- 
tal stock  should  not  exceed  $400,000,  and  that  a  share  in 
said  bank  should  be  $50;  that  subscription  books  should 
be  kept  open  under  the  directions  of  the  commissioners, 
to  apportion  the  stock,  and  determine  a  site  for  the 
banking  house  mentioned  in  said  replication,  until  the  whole 
of  the  stock  of  said  corporation  was  subscribed  for,  and  five 
per  cent,  on  the  amount  of  the  same  paid  into  the  hands  of 
the  commissioners;  nor  was  there  any  provisions  enacting 
that  the  said  commissioners,  or  a  majority  of  them,  should 
meet  at  the  house  of  Isaac  Lee,  in  the  village  of  Watertown, 
and  fix  on  a  site  for  a  banking  house  for  the  said  Jefferson 
County  Bank,  and  make  an  equitable  distribution  of  the 
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T7TICA,      stock  of  said  corporation  among  the  subscribers,  and  receirt 

— — - — •  the  sum  of  five  per  cent,  on  the  amount  of  their  said  sub 

y.  scriptions  on  the  first  Monday  of  June,  1816. 

^^5^v,  ^'      -^^^  ^®  8^id  defendant  further  saith,  that  the  said  bank 

was  not  established  in  the  county  of  Jefierson>  and  that  the 

operations  of  said  bank  hitherto  have  not  been,  and  are  not 

still  carried  on  in  one  of  the  villages  of  said  county  of  Jef 

ferson. 

And  the  said  defendant  further  saith,  that  the  said  bank, 
to  wit,  the  said  plaintiffs,  did  issue  notes  and  bills  before  an 
affidavit  by  the  president  and  cashier  of  said  bank  was  filed 
in  the  clerk's  office  of  the  county  of  Jefferson,  stating  that 
twelve  and  a  half  per  cent,  on  each  share  of  the  capital 
stock  of  said  haxik  had  been  actually  paid  into  said  bank  in 
specie. 

And  the  said  defendant  further  saidi,  that  no  affidavit  was 
ever  made  or  filed  by  the  president  and  cashier  of  said 
bank,  in  pursuance  of  the  true  intent  and  meaning  of  said 
[*199]  act  and  *that  no  subscription  books  for  said  bank  were  ever 

kept  open  in  the  manner  and  form  prescribed  by  the  said 
act,  until  the  whole  of  the  stock  of  the  said  corporation  was 
subscribed  for. 

And  liie  said  defendant  further  saith,  that  the  said  com- 
missioners, or  a  majority  of  them,  didnotnieet  at  the  house 
of  Isaac  Lee,  in  the  village  of  Watertown,  on  the  6x9%  Mon- 
day of  June,  A.D.  1816,  nor  did  they  then  and  there  on  that 
day  fix  on  a  site  for  the  said  banking  house  on  a  certain 
piece  of  land  in  the  town  of  Adams,  in  the  county  of  Jeffer- 
son ;  nor  did  the  said  commissioners,  on  the  first  day  of  June 
A.  D.  1816,  aforesaid,  make  an  equal  distribution  of  the  said 
stock  of  the  said  corporation  among  the  subscribers,  nor  re- 
ceive five  per  cent,  on  the  amount  of  their  subscriptions. 
And  the  said  defendant  further  saith,  that  thirteen  directors 
for  said  bank  were  not  duly  chosen  in  mramer  and  form 
prescribed  in  and  by  said  act,  nor  bave  the  enactments,  re- 
quirements and  proviuons  of  said  act,  nor  any  of  them,  in 
anything,  been  performed,  fulfilled  or  complied  with. 

And  the  said  defendant  further  saith,  that  the  said  plain- 
tiffs have  not  hitherto,  since  the  first  Monday  in  June,  A,D 
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IS  16,  been  »d  during  thf  time  aforesaid  were  not,  and  sure  ^  ^p^28 

not  npw,  a  body^litic  or  corporate,  in  fact  and  in  name,  '^^^ 

by  the  name  of  The  President^  Directors  and  Company  of  ▼• 

the  Jefferson  County  Bank;  nor  have  the  said  plaintiffs       ^ao^. 
done,  performed  and  fulfilled  all  thing^s  on  their  part  and 
behalf  to  be  done  in  and  by  said  act. 

And  the  said  defendant  further  saitb,  that  the  plaintiffii 
are  not  the  same  The  President  Directors  and  Company  of 
the  Jefferson  County  Bank  mentioned  in  an  act  entitli^d 
**  An  aot  to  incorporate  the  Jeffenion  County  Bank,"  con- 
chiding  to  the  country. 

On  the  trial,  (June,  1826,)  the  sji^^ure  oi  the  defendant 
on  the  note,  the  demand  of  payment,  and  nptice  of  non-pay- 
ment to  the  defendant,  were  duly  proved. 

The  plaintiffs  then  produced  and  read  in  evidencie  the  act 
of  incorporation  of  1816,  by  which  they  ^ecajove  a  body 
politic  and  corporate,  and  also  the  certificatje  required  by 
said  act  to  be  filed,  of  which  t^e  following  is  a  copy,  yiz. : 

^^*  Jefferson  County  Bank^  ss :  Be  it  remembered,  that  on  [•200] 

the  thirty-first  day  of  December,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixteen,  personally  appeared 
before  me  John  Cowles,  one  of  the  justices  of  the  peace 
for  the  said  county,  Frederick  White,  president,  and  James 
Wood,  cashier  gf  the  Jefferson  County  Bank ;  and  each 
being  duly  sworn,  say  that  the  sum  of  twelve  and  a  half 
per  centum  in  specie  has  been  actually  paid  into  the  ban)c 
on  each  share  of  the  capital  stock  of  the  said  bank. 

Frederick  White, 
James  Wood. 

"Sworn  and  subscribed  to  this  3l8t  day  of  n  p.j  j  j      . 
December,  1616,  before  me,  John  Cowles,  jus- >      i8i7»»    ' 
tice  of  the  pe^ce  for  the  county  of  Jefferson.     ^ 


'' Clerics  Ofice,^ 

Jefferson  County,  \  ss.     I,  H.  H.  Sherwood,  cJierk  of  the 

[l.  8.]  5  county  of  Jefferson,  and  clerk  of  the 

court  of  common  pleas,  do  hereby  certify  that  the  foregoii^ 

is  a  true  copy  of  the  original  declaration  and  certification 
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UTICA,       now  on  file  in  this  office.     In  testimony  whereof  I  have 
"^wLh —  hereunto  set  my  hand  and  affixed  the  seal  of  the  said  court, 
V.  this  6th  day  of  November,  1823. 

^*^S.  ^'''  -^-  ^^  Sherwoodr 

The  above  certificate  and  act  of  incorporation  were  pro- 
duced to  show  that  the  plaintiffs  were  a  body  politic  anu 
corporate,  and  had  complied  with  the  requisite  conditions 
of  the  charter  to  enable  them  to  go  into  operation  as  a  bank. 

The  defendant's  counsel  object  to  this  affidavit,  on  the 
ground  that  John  Cowles  was  not,  as  a  justice  of  the  peace, 
authorized  to  take  the  affidavit,  which  objection  the  court 
overruled,  and  the  counsel  for  the  defendant  excepted. 

The  plaintiff  below  here  rested.  * 

The  counsel  for  the  defendant  below  then  moved  for  a 
nonsuit,  on  the  ground  that  the  plaintiffs  had  not  proved 
that  they  were  a  corporate  body,  and  that  the  records  of 
the  bank  ought  to  be  produced.  And  the  court  ruled  that 
the  act  and  certificate  thus  proved  were  not  sufficient  evi 
dence  of  the  incorporation  of  the  bank. 

The  plaintiffs  below  then  produced  a  book  purporting  to 
contain  the  records  of  the  bank.    The  plaintiff's  counsel 
read  in  evidence  the  following  extracts  from  this  book : 
[•201]  •"Director's  proceedings   continued.      December   2d, 

1816.  Resolved,  that  James  Wood  be,  and  is  hereby 
appointed  cashier  of  the  Jefferson  County  Bank,  and  that 
his  compensation  shall  be  twelve  hundred  and  fifty  dollars 
per  anno,  commencing  the  16th  day  of  Nov.  last.  Direc- 
tors' room,  December  3l8t,  1816.  At  a  meeting  of  the 
directors  of  the  Jefferson  County  Bank,  present  Messrs. 
Wood,  &c.  (naming  10  directors.)  The  board  being  in- 
formed of  the  death  of  John  Paddock,  president  of  said 
bank,  it  was  on  motion  resolved  that  they  proceed  to  the 
choice  of  a  president  by  ballot.  Whereupon,  the  votes 
being  taken  and  counted,  it  appeared  that  Frederick  White 
was  chosen  president  of  said  bank." 

The  plaintiff's  counsel  here  again  rested  his  cause ;  and 
the  counsel  for  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  all  the  issues  in  the  pleadings  were  not  proved.. 
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The  counsel  for  the  plaintiffs  contended  that  every  material  ^^^"^o* 
issue  was  proved,  and  the  court  overruled  the  motion  for  a  — rr--j — 
nonsuit.  v. 

The  plaintiff's  counsel  then  offered  to  prove  all  the  issues  ^*^^b^.  ^ 
contained  in  the  pleadings,  and  a  compliance  on  the  part 
of  the  bank  with  the  terms  of  its  charter,  so  far  as  they 
were  put  in  issue  of  the  pleadings ;  but  the  court  rejec- 
ted the  evidence  as  unnecessary,  to  which  the  plaintiffs 
counsel  excepted. 

The  plaintiffs  also  proved,  by  one  of  the  witnesses,  that 
they  were  in  operation  as  a  bank  in  1816  or  1817,  and  also 
were  in  operation  as  a  bank  at  the  time  this  note  was  dis- 
*counted. 

The  defendant's  counsel  then,  as  one  ground  of  defence, 
introduced  the  following  memorandum  or  contract,  made 
by  and  between  Heath,  the  maker  of  the  note,  and  Orville 
Hungerford,  the  cashier  of  tbe  bank : 

"  Whereas,  The  President,  Directors  &  Co.  of  the  Jeffer- 
son  County  Bank  hold  a  note  against  me  for  one  hundred 
and  fifty  dollars  with  interest,  dated  May  14th,  1625,  and 
endorsed  by  James  Wood  of  Brownville,  now  in  case  the 
said  President,  Directors  &  ,Co.  will  prosecute  the  said 
James  Wood  thereon,  and  it  cannot  be  collected  of  him,  I 
hereby  agree  to  give  security  for  the  said  note,  with  the 
costs  that  *may  accrue  against  Wood,  payable  in  two  years  [*202 

from  this  date ;  they  assigning  the  judgment  against  Wood 
to  me.    Oct.  5th,  1825.  ^  Levi  Heath." 

This  contract  or  memorandum  was  produced  in  evidence 
by  the  plaintiffs,  in  consequence  of  the  defendant's  attorney 
giving  the  plaintiffs  notice  to  produce  it  on  the  trial,  and 
under  the  order  of  the  court,  and  after  objecting  to  the  same 
as  inadmissible. 

Oren  Stone»  one  of  the  directors  of  the  bank,  testified 
that  this  contract  was  made  without  the  knowledge  or 
assent  of  the  directors  of  the  bank ;  that  the  subject  of  the 
above  arrangement,  however,  came  before  the  board  of 
directors  on  the  first  Monday  in  May,  and  the  first  Monday 
ia  June  ;  but  they  came  to  no  determination,  and  passed  no 
resolution  on  the  subject,  and  no  entry  was  made  upon  the 


1 
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unCAj      records  of  the  bank  i^lating  to  it ;  but  that  the  arrangetneti^ 
— — — —  came  to  the  knowledge  of  thfe  ditectOrs  of  the  bank  on  the 
V.  first  Monday  in  May  last,  at  which  time  nor  since  has  any 

^^^S^  ^'  thing  been  done  abotli  it. 

The  coiirt  decided  that  the  abore  testimony  Wks  not  suf- 
ficient to  show  a  YaHatidh  ih  the  terms  of  the  contract 
between  th^  holders  and  the  maker,  arid  did  not  amount  to 
a  defenco  of  thfe  action,  and  rejected  the  eyidence.  The 
counsel  for  the  defendant  excepted.  Judgment  for  the 
plaintiffs  belbw. 

/.  A.  Speficery  for  the  plaintiff  in  error.  Thete  is  no  ^ 
breach  as  to  the  money  count.  This  is  fatal,  and  not 
amendable.  (1  Chit.  PI.  828,  325,  327.  Com.  big.  PI. 
(C.  44.)  id.  (C.  69.)  *  16  John.  408,  4.  1  Johfa  Rep.  605. 
1  Caiiies,  347^  349,  683.  Lawes  on  PI.  in  Assumpsit, 
282.) 

The  court  erred  in  admitting  tibe  copy  of  the  affidavit. 
It  wa^  taken  before  a  magistrate  who  is  not  authorized  to 
take  affidavits  to  be  read  in  a  court  bf  record.  Ther^  is 
no  statute  or  common  law  Authority  ifor  a  justice  to  take 
such  an  affidavit.  The  act  of  incorporation  requiring  the 
affidavit,  is  silent  as  tb  the  officer.  (Laws  of  N.  Y.  sess. 
1816,  p.  280,  last  proviso  to  sect.  1.)  BUit  it  ^requires  the 
affidavit  to  be  filed  with  the  clerk  of  the  county,  where,  or 
ih  this  court,  it  might  be  necessary  to  read  it  in  evidence. 
'•203J  *If  properly  admitted,  hmvever,  it  proves  nothing  as  to 

the  existence  of  the  corporation. 

The  court  erlred  in  deciding  that  the  issues  taken  iipon 
the  plaintiff's  replication  wer^  nbt  material.  Though  the 
bank  might  have  demurred  specially,  yet  they  did  not  do 
so ;  but  replied  specially,  and  shall  be  holden  to  their  repli- 
cation. (10  John.  156.)  The  books  of  the  bank  did  not 
prove  the  facts  replited,  even  if  admissible ;  but  they  ^were 
not  identified  as  the  books  of  the  bank.  The  testimony  of 
witnesses  at  least  should  have  been  produced  to  identify 
and  authenticate  the  books. 

But  the  time  of  paying  the  note  was  extended  in  favd^ 
of  the  maker.    This  discharged  the  endorser.    (3  Cantip 
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281,  362.    16  John.  72.    Chit,  on  Bilb,  Georgetown  ed.      ITTICA, 
208,299,300.    Doug.  247.    3  Mod.  87.    2  John.  Ch.  Rep.    °^V]^^^' 
560.    2B.  dtP.  61.     l6John«73.     12  John.  300.     Com.  y. 

on  Contr.  244.   2  Ld.  Raym.  928-    Com.  Rep.  138.    Holt'a  ^•^"^JSt  ^ 
Rep.  464.) 

Af.  Sterlings  contra.  The  defect  in  the  declaration  it 
cured  by  the  verdict*  (2  Aicfab.  Pr.  232,  239,  and  the 
authorities  there  cited.)  The  plea  of  md  tiel  corporation^ 
is  bad  on  special  demurrer,  (19  John.  300;)  but  I  admit  we 
must  abide  our  replication,  and  prove  under  it  sufficient  to 
show  that  the  plaintiffs  below  were  a  corporation.  We 
must  do  the  same  thing  under  our  replication,  which  would 
be  required  on  the  general  issue :  but  we  need  not  go  fur* 
ther. 

The  affidavit  was  properly  taken.  The  act  not  pres- 
cribing the  person  before  whom  it  shall  be  taken,  leaves  it 
open  for  any  one  to  administer  the  oath  who  can  take  an 
affidavit  for  any  purpose.  And  afler  that,  showing  by  the 
books  or  otherwise  that  the  institution  was  in  full  operation 
with  its  requisite  officers,  is  sufficient  to  establish  its  exis- 
tence. The  books  were  not  objected  to  below,  on  the 
ground  that  they  were  not  identified  as  the  corporate  books ; 
and  we  proved  every  thing  required  by  the  charter  as  a 
condition  precedent  to  becoming  a  corporation.  Indeed,  it 
is  doubtful  whether  any  proof  was  necessary  beyond  the 
mere  production  of  the  act  in  the  printed  statute  book ;  and 
we  think  it  will  be  found  this  court  so  decided  in  The  Bank 
of  Chenango  v.  Noyes. 

*As  to  the  objection  that  the  bank  gave  time  to  the  maker  r*204l 

of  this  note,  ws  agree  that  in  general  the  holder  discharges 
the  endorser  by  tampering  with  the  maker  to  the  prejudice 
of  the  former.  Otherwise  he  cannot  complain.  The  rule 
iBy  that  the  holder  shall  not  give  time  to  the  prf^udice  of 
the  endorser.  (2  John.  Ch.  Rep.  560,  and  the  cases  there 
cited.  aYes.734«  10  East,  40.)  What  are  the  rights  of 
as  endbraer?  On  notice,  it  is  his  duty  to  pay  the  note; 
aoid  on  doing  so,  he  hae  a  right  to  recover  over  of  the  maker* 
If  the  bank  have  done  any  thiag  to  defeat  his  remedy  over* 
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August,  1828 
Wood 


?P'hno  ^^  ^^  ^  defence ;  otherwise  not.    The  endorser  may  demand 
that  the  note  be  prosecuted;  and  if  the  holder  refuse,  this 
y.  may  operate  as  a  discharge.    But  in  any  arrangem^ntj  if 

^*^*B«3k.  ^^  ^^^  endorser's  rights  are  all  reserved,  he  cannot  complain. 
The  only  question  is,  whether  the  bank  have  so  varied  or 
modified  the  note  as  to  infringe  on  the  endorser's  rights. 
This  agreement  is  neither  a  technical  release,  nor  a  consent 
not  to  sue  the  maker;  nor  is  there  any  evidence  that  the 
bank  had  not  prosecuted  this  very  maker  to  execution,  and 
had  a  return  of  nulla  bona  against  him.  If  the  agreement 
were  express  for  delay,  it  would  be  void;  for  there  is  no 
consideration  mentioned  in  it.  The  maker  could  not  have 
availed  himself  of  it  as  a  defence.  It  is  not  signed  or  exe- 
cuted either  by  the  bank  or  cashier ;  and  is  in  truth,  nothing 
but  a  proposition  to  the  bank  through  their  cashier. 

Spencer,  in  reply,  said  the  consideraticm  of  the  agreement 
was  security  for  payment  of  costs,  by  the  maker,  of  the  suit 
against  the  endorser,  which,  before  the  agreement,  the  ma- 
ker was  not  bound  to  pay. 

Curta,  per  Savage,  Ch.  J.  (after  stating  the  case.)  It  is 
contended  that  judgment  should  be  reversed,  because, 

1.  There  are  two  counts  in  the  declaration,  and  the  con- 
clusion refers  to  but  one  count.  This  seems  to  be  the  fact; 
but  the  mistake  is  merely  clerical,  and  an  amendment  would 
be  granted;  so  that  the  judgment  should  not  be  reversed 
on  that  ground. 

2.  It  is  said  that  the  aj£davit  of  the  president  and  cashier, 
made  before  a  justice  of  the  peace,  should  not  have  been 

*205  ^admitted ;  as  affidavits  thus  taken  cannot  be  read  in  this 

court.  The  statute  does  not  require  the  affidavit  to  be 
made  before  such  an  officer.  It  is  a  sufficient  compliance 
vnth  the  act  if  made  before  any  officer  authorized  to  ad- 
minister an  oath. 

3.  It  is  urged  that  the  plaintiffs  below  should  have  been 
required  to  prove  the  facts  stated  in  the  replication  to  the 
defendant's  second  plea.  To  this,  the  plaintiffs  anavrer^ 
that  the  plea  itself  of  nul  Uel  corporation  is  bad,  and  any 
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« 

ittoefl  joined  upon  it  aie  immaterial;  and  that  the  plain-  .J^^'^gog 
tiff  is  bound  to  prove  no  more  than  he  would  upon  the  gen-  — rjr^T — 
eral  issue.    So  the  court  below  decided,  and  correctly.  v. 

It  is  well  setttled,  that  a  corporation  plaintiff  must,  upon  a  ^!^.  ^ 
plea  of  the  general  issue,  prove  the  existence  of  the  cor- 
poration. [1]  The  plea  of  nul  tiel  corporation  is  bad,  be- 
cause it  amounts  to  the  general  issue:  [2]  What  did  the 
plaintiffs  prove  7  They  show  the  act  of  mcorporation,  by 
which  such  persons  as  should  become  stockholders  in  a 
certain  mode  pointed  out  by  the  act,  should  be  a  corpora- 
tion. The  act  did  not  make  any  set.  of  men  a  corporation 
ipso  facto.  There  was  something  to  be  done.  Books  of 
subscription  were  to  be  opened ;  stock  was  to  be  subscribed 
for ;  that  stock  was  to  be  distributed  by  the  commisioners; 
and  those  persons  to  whom  the  stock  should  be  thus  dis- 
tributed become  stockholders.  The  stockholders  then 
were  to  choose  directors,  and  they  a  president  and  cash- 
ier. 

The  books  of  the  bank  were  produced  showing  the  elec- 
tion of  the  president  and  cashier.  No  notes  were  to  be 
issued  till  the  officers  should  file  an  affidavit,  &c.  That 
affidavit  was  made  and  filed  by  White  and  Wood,  describ- 
ing themselves  as  president  and  cashier. 

The  production  of  the  books  showing  the  election  of 
the  officers  was,  prima  faciei  sufficient  to  show  that  the 
previous  requisition  of  the  statute  had  been  complied  with, 
and  that  the  corporation  then  had  an  existence ;  and  the 
proof  of  the  filing  of  the  affidavit  shows  that  the  bank 
bad  authority  to  issue  bills  and  discount  notes.  [3]  Enough 
was  proved,  therefore,  to  entitle  the  plaintiffs  to  recover 
upon  their  own  showing. 

It  was  said  at  the  bar,  that  this  court  had  decided,  in  the 
case  of  the  Chenango  Bank  v.  Noyes,  that  all  which  *was  [^206 

[1]  WiUUmi  «.  ThA  Bank  of  Hiehigan,  7  Wen.  539. 

[3]  When  to  a  plea  of  nul  ttW  corporation,  replioation  ia  mada  of  the  titla 
«f  Oa  aofe  of  inoorporatton  (E.  S.),  snch  titia  must  be  aet  out  with  entire 
Mosnqr,  aa  a  Tariance  in  the  Btatement  would  be  good  canae  for  demurrer 
if  ill*  aet  ia  a  public  one.    TTnlon  Bank  «.  Dewajr,  1  Sanf.  S.  C.  Eep.  509. 

[S]  Sea  alao  VfiCA  Int.  Co. «.  Tillman,  1  Wen.  S54.  The  Same  «.  CadweO, 

a«.S90. 
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A  ^if  4828  ^lecessary  to  prove  the  corporation,  was  to  produce  the 
— ^j^— j[ —  charter  in  the  printed  statute  book.    The  question  there 
▼.  presented,  as  it  was  understood  by  the  court,  wasy  whether 

Bank.  '  ^^^  printed  statute  book,  or  an  exemplificatian  from  the 
secretary  of  state,  should  be  produced  to  prove  the  char- 
ter ;  and  we  decided  that  the  statute,  as  printed  by  the 
printer  to  the  state,  was  sufficient. 

The  next  question  is,  whether  the  defendant  was  dis- 
charged as  endorser  by  virtue  of  the  arrangencient  between 
the  cashier  and  the  maker ;  According  to  the  written 
agreement,  the  maker  of  the  note  stipulates,  that  if  the 
plaintiffs  will  prosecute  the  endorser,  and  the  debt  cannot 
be  collected,  the  mak^r  will  give  security  for  the  debt,  pay- 
able in  two  years,  on  his  receiving  an  assignment  of  the 
judgment. 

tn  this  court,  the  maker  is  considered  the  principal  debt* 
or,  and  the  endorser  as  a  surety ;  and  the  surety  is  bound 
by  the  terms  of  his  contract.  If  the  creditor,  by  agree- 
ment with  the  principal  debtor,  without  the  consent  of  the 
surety,  varies  these  teriAS  by  enlarging  the  time  of  per- 
formance, the  surety  is  discharged ;  for  he  is  injured,  and 
his  risk  is  increased.  [1]  (16  John.  72,  3.)  Lord  Eldon, 
in  English  v.  Derby,  (2  B.  &  P.  62,)  says,  as  long  as  the 
holder  is  passive,  all  his  remedies  remain  ;  [2]  and  if  any 
of  the  parties  be  discharged  by  the  act  of  law,  the  holder 
is  not  prejudiced  as  to  the  others.  But  if  a  holder  enter 
into  an  agreement  with  a  prior  endorser  in  the  morning, 
not  to  sue  him  for  a  certain  period  of  time,  and  then  oblige 
a  subsequent  endorsee  in  the  evening  to  pay  the  debt,  the 

[1]  See  Catakill  Bank  v.  Meraenger,  ante,  37,  Se,  &.  i.  Bpri^  v.  tte 
Mount  Pleasant  Bank,  14  Petem  257.  3ut  to  dkubaige  the  soretjr  the 
agreement  mvat  be  bin4ing  in  law^  and  foanded  en  a  aaflUient  considoni- 
tion.  Per  Bronson,  J.,  in  Villas  v.  Jones,  1  Comst  286.  Bank  XTnited 
States  V.  Hatch,  6  Peters,  850.  Creatii's  Adm*r.  •.  Sims,  0  How.  XX.  S. 
Eep.  192.  Bangs  v.  Strong,  7  Hill,  290.  Mere  vtlniitaiy  iadulgemse  t6  Hie 
principal  debtor  by  the  plaintiff  in  an  exeoution,  wilt  not  releaBe  the  a— t|^ 
id,  Lenox  v.  Pruth,  3  Wheat.  520.  tTnlted  StatM  ^  Niokols^  IS  id.  606, 
Sohroppel  9.  Shaw,  5  Bairb.  6.  0.  Bfep.  5d0. 

[2]SeeAlaoperStOE]r,J.inM'LenM>M9.PoweU,13WbMtM4:  tOm.^ 
Bep.  634,  637. 
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latter  must  immediately  resort  to  the  very  person  for  pay-  *J?Sf''^i28. 
ment,  to  whom  the  holder  has  pledged  his  faith  that  he  — ^— j — 
shall  not  be  sued.     Chancellor  Kent,  (2  John.  Ch.  R.  560,)  t. 

gives  the  reason  why  the  terms  of  ^be  contract  shall  not        ^^^^ 
be  varied  without  the  consent  of  the  surety.    He  says,  the  • 
surety  is  entitled  to  pay  the  debt  when  it  becomes  due  ; 
or,  he  may  call  on-  the  creditor,  by  the  aid  of  this  court, 
(chancery,)  to  enforce  his  demand  against  the  principal 
debtor.    On  paying  the  debt^  he  is  entitled  to  the  creditor's 
place  by  substitution  ;  [1]    and  if  the  creditor,  by  agree- 
ment with  the  principal  debtor,  without  the  surety's  con- 
sent has  disabled  himself  from  suing,  when  he  would  other- 
wise have  been  entitled  *to  sue  under  the  original  contract,  f*207] 
or  has  deprived  the  surety,  on  his  paying  the  debt,  from 
having  immediate  recourse  to  his  principal,  the  contract  is 
varied  to  his  prejudice,  and    he    is    consequently  dis- 
charged. [2]    This  is  the  true  prineiple  to  be  extracted 
from  the  cases. 

Suppose  then)  the  bank  had  authorised  the  cashier  to 
fake  the  writing  which  he  did ;  does  it  contaiii  any  agree- 
ment not  to  sue  Heath  ?  Certainly  not,  Until  the  bank 
shall  have  failed  to  eoUect  the  demand  from  the  endorser. 
It  is  strange,  indeed,  that  the  creditor  should  agree  with 
the  debtor  to  prosecute  the  surety  first ;  but  I  do  not  see 
that  the  endorser  is  deprived  of  his  remedy  over  against  the 
debtor.  H^  may  pay  the  debt,  and  prosecute  the  maker 
immediately.  There  is  bo  stipulation  that  the  bank  shall 
not  prosecute  the  maker  at  the  same  time  with  the  endorser ; 
and  time  is  not  to  be  given  unless  the  endorser  is  unable  to 
pay.  This  agreement,  therefore^  does  not  prejudice  the 
endorser. 

[1]  K«wToik  State  Bttikv.  Fletcher,  SWoi.  80.  Boimfi|f  «.  fieele^,  S  «l» 
48U  Edwavd  v.  Ttft>nBr,  6  V.Ag^  031.  Cuyler  «.  Eniwurth,  id.  t2.'  Wilkes 
tr.  Haiper,  2  Bvb.  Ch.  Bep.  338.  Matthews  v.  Aiken,  1  Comst.  595. 

[9]  Hnffmaa  v.  Hulbert,  13  Wen.  375.  Sprlgg  «.  The  Bank  of  Uovni 
PlMsant,  14  Peters,  901.  QiAm  v.  Niemoswiez's  ex*rs.  11  Weh.  319. 
Sobroeppol  tr.  Shaw,  5  Btob.  S.  C.  Eep.  580.  See  Ibrther  Big.  N.  t,  Eep.  by 
Hogan,  tltle^  Principal  and  Surety;  also  Am.  Ch.  Dg.  by  Waterman;  same 
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UTICA,  But  it  does  not  appear  to  have  been  authorized  by  the 

V^ directors  and  I  much  doubt  the  power  of  the  cashier  to 

Jsickioii 

y.  make  such  an  agreement,  without  special  authority. 


Betti. 


Judgment  affirmed. 


[•208]  •Jackson,  ex  dem.  J.  S.  and  W.  Brown,  agcdnst  Bbtts. 

To  wammt  EjBCTMENT  for  lands  in  the  town  of  Brunswick,  Rens- 
ihe  proof  of  &  selaer  county,  on  a  joint  and  several  demise  from  all  and 
Bhown  to  "be  ^^h  of  the  three  lessors  of  the  plaintiff  tried  at  the  Rensse- 
deatroy-ed,    by  j^er  circuit  before  WooDWORTH,  J.    The  cause  went  down 

parol,  it  mnst 

bo  shown  that  there  for  a  trial  a  second  time,  on  the  order  of  this  court 

diligent  searoh 

was  made  for 

it  at  the  plaoe  where  it  is  most  likely  to  be  found ;  as  in  the  desk  where  the  testator  usually 

kept  his  most  valuable  papers.  [1] 

rroof  of  a  search  for,  or  loss  of  a  paper  to  warrant  secondary  eridenoe  of  its  contenti, 
may  be  made  by  the  oath  of  a  party  in  the  cause,  though  he  be  interested. 

Where  the  execution  of  a  will  is  established,  there  must,  in  order  to  revoke  it,  be  some  out* 
ward  and  visible  sign  of  revocatftn,  or  cancelling  ampu  rmfoeandi. 

If  a  man  let  his  will  stand  till  his  death,  it  ii  his  will  \  otherwise  not.  It  is  ambulatoiy 
tUl  his  death. 

A  man,  when  he  makes  his  will,  may  disregard  the  claims  of  his  diildren,  and  wiU  hli 
projperty  to  a  stranger,  if  he  be  so  disposed. 

The  situation  of  any  of  his  children  or  grand-children,  as  to  property,  and  the  oomparatiw 
inadequacy  or  inequality  of  a  provision  for  them  in  his  will,  are  inadmissible  to  show  an 
express  or  implied  revocation. 

If  a  will  be  once  duly  executed,  and  once  an  existing  will  in  the  hands  of  the  testator, 
unless  there  be  evidence  of  its  having  been  cancelled  or  otherwise  revoked  by  the  testator,  tha 
lawpresumes  its  continued  existence  of  the  time  of  his  death. 

miere  facts  are  not  disputed,  the  law  on  those  facts  is  to  be  declared  by  the  court.  Bat 
where  the  law  and  the  fact  are  so  blended  that  they  cannot  be  separated,  the  jury  pass  on 
both,  under  the  advice  of  the  court. 

Where  facts  are  conceded  or  fully  established,  it  is  the  duty  of  the  judge  to  state  the  Uw 
arising  on  the  facts  to  the  jury,  whose  duty  it  is  to  receive  it  from  the  court.  If  he  err,  the 
supreme  court  will  correct  the  e^ror;  but  oounsel  have  no  right  to  argfue  to  the  jury  a  ques- 
tion upon  facts  which  the  judge  pronounces  to  leave  no  question  open. 

Proof  that  a  testator  after  having'  made  his  will,  took  certain  papers  out  of  his  desk  where 
he  kept  all  his  valuable  papers,  and  burnt  the  papers  taken  out,  without  showing  that  tiie 
will  was  among  them,  is  not  sufficient  evidence  to  go  to  the  jury,  upon  the  question  of  revo- 
cation, even  in  connection  with  the  fact  that  the  will  could  not  be  fbund  at  the  testator's 
death.  Nor  should  comisel  be  allowed  to  urge  these  matters  to  the  juiy  ae  evjdenoe  jGrom 
|Which  they  may  infer  a  revocation. 

Whether  it  would  be  competent  evidence,  in  order  to  repel  proof  which  might  admit  % 
presumption  that  a  will  had  been  oanOelled,  that  the  testator  went  to  the  house  of  a  ftieod, 
and  requested  him  to  draw  a  codicil  to  his  will,  but  which  was  not  done  ?     QtMrs^ 

What  shall  be  taken  as  part  of  the  ru  gett9  of  a  transaction,  and  not  a  mere  declaratiQQ 
DSseoMed  by  oounsel  on  principle  and  authority. 

[1]  S.  C.  on  enror,  6  Wen.  173,  176. 
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granting  a  new  trial,  the  ground  of  which  may  be  seen  in  jt^Y^^^s 
6  Cowen,  3T7,  S.  C.  ^  TLon 

On  the  trial,  the  lessors  claimed  as  devisees,  not  as  heirs,  y. 

of  Benajah  Brown  deceased  ;  and  the  defendant  admitted  ' 

that  the  lessors  were  the  children  of  Benajah  Brown,  who 
died  seised  of  ftie  premises  in  question  in  May,  1822,  and 
ihat  the  defendant  was  in  possession  when  this  suit  was 
brought. 

The  plaintiff  then  called  William  L.  Marcy  as  a  witness, 

who  testified,  that  in  the  autumn  of  1816,  the  deceased 

called  •on  him  to  draw  a  will  for  the  deceased,  which  the  [•2091 

witness  did  ;  and  the  deceased  executed  it  in  presence  of 

three  witnesses,  and  those  three  witnesses  signed  their 

names  to  the  will  in  the  presence  of  the  deceased,  and  of  each 

other.    The  witness  was  one  of  the  three,  and  James  Mal- 

lory  another,  and  who  was  the  third  he  could  not  rec(Mlect ; 

but,  from  the  circumstance  of  the  deceased  depending  on 

him  to  see  that  the  will  was  properly  executed,  he  had  no 

doubt  the  third  witness  was  credible.   James  Mallory,  called 

by  the  plaintiff,  swore  that  the  will  was  made  November 

9th,  1816,  at,  the  office  then  occupied  by  the  m^itness  and 

Mr.  Marcy,  at  Troy ;  that  after  it  was  executed,  on  the 

same  day,  the  deceased  delivered  it  to  the  witness  for  safe 

keeping,  and  the  witness  gave  the  deceased  a  receipt  for  it, 

which  the  witness  now  had.    In  the  summer  or  fall  of  1 821 , 

the  deceased  took  the  will  from  the  witness,  stating  that  he 

the  deceased,  wished  to  make  some  alteration.    Since  the 

death  of  the  deceased,  the  defendant  told  the  witness  that 

James  Brown,  one  of  the  lessors,  had  been  up  to  Bruns- 

ipeick  from  Westchester,  and  looked  for  the  will  in  the  desk 

where  Brown  supposed  it  was  left,  and  it  could  not  be  found 

there.    Ezra  Lockwood,  called  by  the  plaintiff,  testified 

that  the  deceased  was  at  the  witness'  house  in  Poundridge, 

(Westchester,)  in  July,  1821,  and  he,  at  the  request  of  the 

deceased,  drew  a  codicil  to  the  will  of  the  deceased,  which 

was,  at  that  time,  exhibited  to  the  witness,  and  which  he 

then  opened  and  read.    He  remembered  the  witness  to  the 

willy   Messrs.  Marcy  and  Mallory,  but  had  forgotten  the 

Ihird.     The  codicil  referred  and  was  attached  to  the  willi 
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XJflcx,      before  the  codicil  was  executed;  aii4  afterwards  the  codi 
■       ■    — ^  cil  and  will  were  put  into  the  same  paper  envelope  from 
V.  which  the  will  was  taken,  and  handed  back  to  the  deceased 

■^^*  The  plaintift  then  offered  to  prove  by  the  last  witness, 

that  the  (jLay  before  the  deceased  was  taken  sick,  be  c^ed 
OQ  the  witness  at  his  dwelling  house  in  j^oundridge,  and 
requested  him  to  draw  a  codicil  to  his  will.  To  the  admis- 
sion of  this  testimony,  the  defendant  objected,  unless  the 
plaintiff  proved  that  a  codicil  was  then  drawp.  The  judge 
[*210]  admitted  the  te^itimo^y,  *on  the  ground  t^at  it  was  an  act 

of  the  deceased,  ai^d  the  defendant  e9c;cepted. 

Lockwood  tben  testi^ed,  that  the  day  before  the  deceas* 
ed  was  taken  sick,  in  May,  18S2,  he  cabled  at  the  witness* 
dwelling  house  in  Poundridge,  and  requested  the  witness  to 
draw  another  codicil  to  hi?  will ;  but  that  the  witness  did 
not  draw  one.  The  will  was  not  thei^  jHroduced  ;  and  the 
deceased  died  about  two  weeks  after. 

lames  Brown,  one  of  the  lessors  of  the  plaii^^iff,  was  then 
offered  by  the  plainliff  to  prove  the  loss  and  due  search  for 
the  will.  He  was  objected  to  as  ^ncoinpete^t ;  but  admit- 
ted, and  the  defendant  excepted* 

Brown  testified  that  he  made  search  for  the  will  in  the 
desk  at  the  deceased's  house  in  Bruaswick,  the  pla4:e  wh^e 
he  usually  kqpt  his  papers,  and  where  he  found  some  pf 
the  deceased's  obligati<H)s  and  deeds,  abd  other  papers ;  but 
could  not  find  his  wi}L    He  made  a  aec<Mpid  and  iQore  tho- 
rough search  in  the  same  place^  in  which  he  was  assisted 
by  Weed  Brown  and  Albert  Lockwood.    The  «earch  w^ui 
made  a  little  more  than  a  week  after  the  deceased's  death. 
He  also  searohed  the  pockets  cupd  pocket  book  of  the  ^ 
ceased,  but  failed  to  find  it.    Cro^s-examined,  he  said  wl>en 
'  the  deceased  arrived  at  Poundridge  on  his  last  visit,  lie 
stopped  at  Silas  Brown's  (one  other  of  the  lessors  of  the 
plaintiff)  where  jhe  speo^  a  portion  of  his  time  previous  to 
his  being  taken  sick ;  and  another  portion  of  his  time  he 
had  spent  with  two  of  his  daughters  hving  in  that  vicinity. 
He  was  taken  sick  at  the  witness'  house;  where   he 
remained  till  he  died.    During  his  sickness,  the  witness 
sent  a  messenger  to  his  connexions  at  Brunswick,  infona* 
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tog  them  of  the  sickness  of  the  deceased ;  and  Mrs.  Ayres,      uncA, 
the  sister  of  the  witness,  went  from  Bninswick  to  Pound-  — TTT^ — 
ridge  with  that  messenger,  and  remained  with  the  deceased,      .    t. 
taking  car©  of  him  until  his  death.    About  a  week  after  the        ■  **^ 
the  deceased's  death,  the  witness  left  Poundridge,  in  com- 
pany with  Mrs.  Ayres,  and  arrived  at  Brunswick  on  Satur- 
day, and  on  the  Monday  morning  following' the  search  was 
made.    He  did  not  know  that  the  deceatfed^s  death  was 
known  at  Brunswick,  until  he  arrived,  had  not  vmtten 
informing  his  connexions  there  of  the  death.    ^Mrs.  Ayres  [*2]1] 

had,  some  time  previous  to  his  death,  lived  in  the  deceas- 
ed's house  in  Brunswick;  and  so  had  Harvey  Betts,  a 
nephew  of  the  witness,  the  son  of  the  defendant,  who  then 
occupied  the  room  where  the  desk  of  the  deceased  was. 
That  he  found  the  key  of  the  desk  in  a  chest  not  locked, 
in  the  same  house ;  and  on  searching,  he  examined  every 
part  of  the  desk.  He  found  in  the  desk  quite  a  large  quan* 
tity  of  papers,  among  which  were  the  notes,  deeds  and 
other  raluable  papers  of  the  deceased. 

The  plaintiff  then  offered  parol  evidence  of  the  contents 
of  the  will,  which  was  objected  to,  on  the  ground  that  the 
plaintiff  had  not  sufficiently  accounted  for  its  non-prpduc- 
tion.  The  objection  was  overruled,  and  the  defendant 
excepted. 

Mr.  jMarcy,then  called  again,  testified  that  thevnll  devised 
one  sixth  of  the  deceased's  real  and  personal  estate  to  each 
of  his  sons,  James,  Weed,  Seth,  Jotham  and  3ilas ;  one 
sixth  to  James,  his  son,  in  trust,  to  pay  the  avails,  during 
the  life  of  Benajah,  another  sou  of  the  deceased,  to  his 
(B.'s)  children,  remainder  of  the  one  sixths  after  his  death, 
to  be  paid  to  his  children:  charging  the  whole  with  the 
payment  of  $200  to  each  of  the  deceased's  daughters,  and 
the  like  sum  to  Sanford  Selleck,  his  grandson. 

Mr.  Lockwood,  called  agiain,  testified  that  the  codicil 
ailtered  the  will  in  nothing,  except  in  giving  to  James 
Brown,  in  trust  for  Seth  and  Jotham  Brown,  what  was  de- 
vised by  the  will  directly  to  them. 

Hereupon  the  plaintiff  rested;  and  the  defendant  then 
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UTICA,  Thaddeus  Dann,  who  testified  that  the  deceased  had  lir* 

— •  ing,  at  his  death,  six  sons  and  six  daughters,  and  one  grand- 

V.  son,  the  son  of  a  deceased  daughter.    That  Nancy  Ayres, 

^•**"*       one  of  the  daughters,  was  at  that  time  unmarried,  and  had 

from  the  time  of  her  mother's  death,  lived  in  the  family  of 

her  father  the  principal  part  of  the  time.    Her  mother  died 

about  two  ye^rs  before.    That  the  witness  accompanied 

the  deceased  to  Poundridge,  in  April  or  May,  1822,  who 

took  with  him  on  that  journey  a  trunk. 

The  defendant  then  offered  to  prove,  that  one  of  the 
deceased's  daughters  was,  at  the  time  gf  his  death,  the 
'•212]  mother  •of  a  large  family  of  children,  and  that  the  father 

and  mother  of  those  children  were  wholly  unable  to  sup- 
port them;  and  the  respective  situation,  as  to  property,  of 
the  other  children  of  the  deceased.  The  plaintiff  objected 
to  this  evidence  as  inadmissible,  the  judge  allowed  the  ob- 
jection, and  the  defendant  e^^cepted. 

Nancy  Ayres,  called  by  the  defendant,  testified  that  she 
is  a  daughter  of  the  deceased ;  and  lived  at  his  house  in 
Brunswick  at  the  time  of  his  death,  when  he  had  been 
absent  about  three  weeks.    He  took  with  him  a  trunk  when 
he  left  for  Poundridge,  which  he  borrowed  of  her  brother, 
Weed  Brown ;  took  papers  with  him  in  his  trunk.    When 
she  went  to  put  her  father's  linen  into  the  trunk,  she  saw 
a  bundle  of  papers  in  it,  did  not  move  or  examine  them, 
but  should  judge  they  were  two  or  three  inches  thick.    For 
two  or  three  months  before  her  father  left  home,  she  thought 
he  seemed  to  be  putting  his  house  in  order,  and  so  remarked 
to  her  sister.    A  short  time  before  he  left  home  he  ^as 
very  attentive  to  the  arrangement  of  his  papers  at  his  desk. 
Once  or  twice  she  saw  him  burn  papers,  which  he  took 
from  the  desk;  and  which  was  the  only  place  he  occupied 
for  his  papers.    It  was  in  the  house  where  he  resided,  and 
he  had  but  one  desk.     Some  time  before  he  went  away,  he 
took  some  papers,  or  something  that  looked  like  papers,  to 
Troy.    He  was  72  years  of  age  in  February,  lb22,  and 
died  in  May  following. 

The  plaintiff,  then  offered  Weed  Brown,  (one  of  the  les- 
sors of  the  plaintiff,)  to  prove  search  for  the  will.    He  was 
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•bjected  toBs  incomp^ent,  but  receired;  and  the  defendant      ^'^'^^ 
excepted.  -' 

He  testified  that  the  trunk  mentioned  by  Mrs.  Ayres  t. 

was  his;  uad  be  examined  it  in  Poundridge,  a  few  days  ^- 
before  the  deceased  died,  and  while  he  lay  sick.  There 
were  two  or  three  loose  pepers  in  it ;  but  the  will  was  not 
there.  It  was  unlocked^  at  that  time,  at  his  brother  Silas' 
house.  Being  cross  examined,  he  said  he  lent  the  trunk 
to  the  deceased;  that  he  lived  in  Brunswick,  and  when  he 
heard  of  his  father^s  illness,  he  went  down,  and  returned 
before  his  father's  death>  and  brought  the  trunk  home  wkh 
htm  to  Brunswick. 

•The  defendant  then  called  Mr.  Mallory,  (before  sworn  [•213] 

for  the  plaintiff,)  who  sHid  the  defendant  in  the  spring  or 
summer  of  18S2,  in  Troy,  told  the  witness  that  James 
Brown  had  been  up  to  Brunswick,  and  searched  for  the 
will ;  and  that  it  could  not  be  found.  Mrs.  Ayers,  again 
called  by  the  defendant,  said  a  short  time  before  her  father 
left  home  in  1822,  he  took  something  from  his  desk  in  a 
wSk  handkerchief,  which  appee^ed  ISce  papers.  He  ap- 
peared to  be  sly  about  it ;  and  was  going  to  Troy.  Cross- 
examined,  she  was  not  certain  they  were  papers,  nor  did 
she  see  him  take  the  handkerchief  from  the  desk ;  but  he 
had  been  to  the  desk,  and  heA  soesething  wrapped  in  his 
handkerchief. 

The  plamtiir  here  rested. 

The  judge  decided,  diat  if  the  tdH  was  duly  executed, 
iand  once  an  existing  will,  and  in  the  hands  of  the  testator, 
unless  there  be  cTidence  of  its  baring  been  cancelled  or 
revoked  by  the  testator, -the  law  presumed  its  continued 
exiatenoe  to  the  death  of  the  testator.  That  the  facts 
proved  by  Ihe  defendant  were  not  sufficient,  in  judgment  of 
law,  to  warrant  ^e  inference  that  the  w31  had  been  can- 
edled  or  destmyed  by  the  testator,  or  to  justify  the  jury  in 
Aiding  that  the  testator  revoked  his  will-;  and  that  he 
'ifeoald  «o  state  the  law  to  them  ;  and  tliat  the  counsel  for 
the  defendant  could  not  be  permitted  to  eagvte  to  the  jury, 
(bat  these  fects  alone  would  justify  '^m  in  finding  that 

Vol.  IX.— 15 
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xmCA,       the  will  had  been  revoked.    To  these  opbions  and  dcci- 

•  sions  the  defendant  excepted. 

Y.  The  jury  found  a  verdict  for  the  plaintiff;  and  a  motion 

^^^*        was  now  made  in  behalf  of  the  defendant  for  a  new  trial. 

/.  Paincj  for  the  defendant.  The  only  difference  be- 
tween the  case  as  it  now  stands,  in  respect  to  the  proof  of 
a  will,  and  when  it  was  before  the  court  as  reported  in  6 
Cowen,  377,  is,  that  here  we  have  no  direct  account  of 
any  will  after  the  drawing  of  the  codicil  in  July,  1821. 
The  testimony  of  Lockwood,  that  the  deceased  called  on 
him  respecting  a  codicil,  the  day  before  he  was  taken  sick 
in  1822,  was  objected  to  at  the  trial  as  inadmissible  to 
prove  anything  concerning  the  will ;  and  being  admitted,  is 
now  made  a  point  for  a  new  trial.  When  this  matter  was 
[*214]  before  the  court  on  the  question  *  of  partition,  the  propriety 

of  admitting  declarations  in  respect  to  the  revocation  of 
a  will  was  considered  ;  and  it  was  held,  that  unless  they 
accompanied  and  were  used  to  explain  an  act  which  might 
otherwise  be  equivocal,  they  were  not  admissible,  because 
not  a  part  of  the  res  gesUs.  (Dan  v.  Brown,  4  Cowen, 
483.)  The  same  principle  extends  to  a  declaration  respect- 
ing the  existence  or  continuance  of  a  will.  Smith  v. 
Fenner,  (1  Gall.  Rep.  170,  172,)  went  one  step  farther 
than  former  cases  ;  but  held  that  the  declaration  of  a  tes- 
tator must  be  so  near  to  the  time  of  executing  the  will  as 
to  be  a  part  of  the  res  gesttE,  or  it  was  not  admissible ;  that 
other  declarations  are  in  the  nature  of  hearsay.  In  that 
case  the  evidence  was  confined  to  declarations  made  im- 
mediately after  the  execution.  Subsequent  declarations 
as  to  the  testator's  intentions  were  overruled.  Res  gesta 
mean  the  surrounding  facts  of  a  transaction,  which  aid  our 
inferences  as  to  the  fact  in  dispute.  The  declaration  must 
not  be  one  merely  in  the  abstract ;  but  it  must  be  a  fact  in 
a  transaction.  (1  Stark.  Ev.  39,  47.)  The  declaration 
must  itself  be  an  act  or  thing  done,  which  is  a  literal  trans- 
lation of  res  gesUB.  Here  were  no  acts  done  when  the 
application  was  made  to  Lockwood.    He  drew  no  codiciL 
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The  declaration  could  not  form  a  part  of  the  r»  gesta  .  UTICA, 

T  ,11  •  ,  .      August,   182a 

because  there  were  none.    It  was  naked  hearsay  within  — -— ; 

Jackson 

the  case  of  Smith  t?.  Fenner.    Is  such  evidence  admissible  v. 

to  show  the  existence  of  a  wiU  ?  The  evidence  cannot  be  ^^^' 
urged  in  any  otfaer  view ;  and  receiving  it  in  that  view, 
allows  a  will  of  lands  to  be  established  or  fortified  by  hear- 
say ;  and  trenches  directly  on  the  statute  of  frauds.  It  is 
in  the  face  of  what  this  court  have  twice  decided  in  this 
very  cause.  (4  Cowen,  483.  -6  Cowen,  377.)  James 
and  Weed  BroWn  were  incompetent  vntnesses.  At  any 
rate  they  were  inadmissible^  to  prove  anjrthing  more  than 
the  fact  of  searching  for  the  will,  and  the  place  or  places, 
time  or  times  at  which  search  was  made ;  and  the  proof  On 
this  head  was  premature.  The  loss  could  not  be  proved 
till  the  execution  and  continued  existence  of  the  will  were 
fully  established  up  to  the  time  of  the  testator's  death. 
That,  as  we  trust  we  shall  be  able  to  show,  was  a  question 
for  the  jury;  and  that  it  was  held  to  be  so  in  6  Cowen. 
Of  course  *the  loss  could  not  be  shown  to  the  court  as  a  [*215 

preliminary  to  the  inferior  or  parol  proof.  And  not  being 
receivable  in  that  view  the  parol  proof  was  altogether  inad- 
missible to  show  the  contents  of  the  wilL  A  case  for  parol 
evidence  was  not  made  out.  The  loss  should  have  been 
proved  by  other  witnesses ;  and  at  least  the  question  of 
loss  have  gone  to  the  jury. 

The  evidence  offered  by  the  defendant  to  show  the  situa- 
tion of  one  of  the  daughters  of  the  deceased,  and  of  her 
family,  ought  to  have  been  admitted. 

The  decision  of  the  judge  that  the  law  presumed  the  wiU 
to  have  been  in  existence  at  the  time  of  the  testator's  death, 
was  incorrect.  There  was  no  expsess  evidence  that  the 
Drill  was  in  esse  when  the  testator  died.  This  certainly 
must  be  shown  in  some  way,  or  it  is  not  the  testator's  will ; 
for  it  cannot  take  effect  till  his  death.  Up  to  that  time  it 
18  ambulatory.  (Goodright  v.  Glazier,  4  Burr.  2512,  2514.) 
The  party  who  alleges  the  affirmative  must  prove  it.  (1 
Stark.  Ev.  376.)  The  statute  of  wills  (1  R.  L.  365,  ^  3,) 
provides  five  modes  of  revoking  a  devise.  One  is  by  de- 
elaring  the  revocation  in  writing  attested,  as  the  devise  must 
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UTICI,      bfej  by  Ihl-w  N;ritii6Md8^    The  <nher  modci  «fc«  by  btimifif  , 

August,  iSSft.        •    %„        ^       .  . ,._   .    .  ,     .  ,  .  ■',  *' 

■    J.    cAUcellittg,  tearing  or  obhtetatuig^  Mid  either  of  them  majr 

t.  be  ddh(^  ill  n^eret  as  well  as  in  the  presence  of  witnesses 

*"***•  If  we  tely  on  a  revocation  by  a  writing,  we  miast  prote  it. 
The  affinbative  lies  with  us ;  but  it  is  otherwise  in  respect 
to  burning,  &Ci  The  pattiea  setting  up  the  will  must  show 
its  existeneo  at  the  tiiihe  of  the  deaths  so  ab  to  negatiye  its 
destruction  by  the  testator.  Here  the  will  is  Mt  fonnd  lA 
all,  after  the  most  rigorous  ^eal'ch.  Is  not  the  presumption 
wronger  that  it  was  deMroyed  than  that  it  taisted  at  the 
death  f  The  law  will  not  pretuine  that  it  wae  fraudnlently 
destroy)^  by  the  heiie  or  any  one  of  them ;  btit  the  con- 
trary, nntil  the  frand  is  shown.  (4  Stark.  Sir*  1942.  i 
Wils.  dlO.)  Ftbm  Hie  nature  of  the  case,  we  could  toot 
prove  the  act  of  cancellation^  Or  destruction ;  for  it  must 
have  been  in  Secret.  We  are  thrown  lipoh  the  best  evi- 
dence which  the  kw  sees  to  be  in  our  power ;  and  are  en- 
titled to  the  b^oe&t  d[  it  with  the  jury.  <  1  Stark.  Ev.  102.) 
The  highest  evidence  we  can  have  is  the  absence  of  the 

[*216]  ^11.    The  inference  of  revocation  to  be  derived  from  ^tfae 

mere  non-prodii<^on  of  the  will,  was  not  tnade  a  pdnt  in 
Dan  V.  Brown,  nor  when  this  case  was  before  the  coiurt  the 
second  time ;  and  it  is  therefore  fairly  qien  for  discussion  liow. 
In  the  trial  of  this  cause  before,  at  the  circuity  the  judge  who 
presided  there  recognized  the  non-prodnttion  m  evidence  of 
revocation.  Foil  fot>ce  was  %llbwed  to  it  in  Loiiey  v.  Jack- 
Son  <3  I%itiiniOte's  SocL  Rep.  128,)  and  the  rule  is  laid 
down  by  Starkie  as  a  part  of  the  common  law.  (4  Stark. 
Ev.  Iia42,  1715v)  The  very  point  decided  in  Zjozley  v. 
lackson  was,  that  S  a  will  proved  to  have  been  executed, 
and  which  after  etecMion  remained  in  the  bustody  of  the 
testator,  cannot  be  found  after  his  ^eath,  a  premumption 
arisi^s  that  he  has  tancelled  the  w31 ;  and  the  burthen  of 
proving  the  coirtraiy,  is  tJirown  on  the  party  aUeging  it. 
In  Legare  et  MX.  v.  Ashe  and  eftbers,  (1  Bay^s  S.  C.  Rep. 
464,)  the  same  rule  of  presumption  is  recognized  as  exist- 
ing in  the  comnion  law  courts.  One  of  the  court  directed 
t)ie  jury  that  the  last  win  not  appealing  «it  the  deafii,  was 
strong  evidence  of  revocation.     Hie  other  twio  Jidgts 
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named  that  the  non-production  of  it  was  prima  facie  a  are*  .  FTICA, 

^         .         1        .  1.    1   ,  111.  August,   1088. 

sumption  that  it  was  cancelled,  but  not  a  legal  conclusion ;  — ^ 

and  therefore  might  be  met  and  done  away  by  circumstan-  t. 

ees.  These  were  put  to  the  jury,  who  found  in  favor  of  ^^^^ 
the  will.  We  suppose,  then,  we  have  proved  that  hii| 
honor^  tha  judge*  erred  in  charging  that  the  law  presumed 
the  existence  of  the  will  at  the  death,  unless  the  contrary 
was  proved ;  and  that  there  should  be  a  new  trial  on  this 
gf ound,  if  on  no  other. 

But  we  also  insist  th^t  his  honor,  the  judge,  at  any  rate, 
eived  in  not  permitting  the  counsel  for  the  defendant  t4» 
argue  to  the  jury  that  the  evidence  would  justify  them  in 
fiading  a  revooation  or  destruction  by  the  testator.  We 
are  not  bound  to  maintain  that  they  must  have  so  found 
upcm  the  evidence ;  but  only  that  they  might  have  so  found 
or  iu>t»  it  being  a  question  fit  for  them.  We  have  seen  the 
force  attributable  to  the  circumstance  that  no  will  was 
found  at  the  death ;  its  total  absence ;  its  non-*production ; 
and  no  account  rendered  of  it.  If  this  alone  would  not 
warrant  the  jury  in  finding  a  revocation,  then  we  ask  to 
combine  it  with  the  evidence  of  Mrs.  Ayers.  This  court 
decided  expressly,  when  the  cause  came  ^before  them  from  L*^17 

the  first  trial  of  the  qectment,  that  Mrs  Ayers'  testimony 
alone  formed  a  fit  question  for  the  jury.  Such  is  the  lan^- 
guage  of  Sutherland,  J.  who  gave  the  opinion  of  the  court. 
His  honor,  the  judge,  at  the  circuil;,  treated  this  as  an 
a^fiter  dictum ;  but  we  s«iy,  with  great  deference,  it  was  in 
poiot.  It  was  necessary  to  the  final  disposition  oi  the  cause. 
There  were  several  points  upon  which  it  was  bold  the 
judge  at  the  circuit  erred  in  that  case.  The  court  say  so, 
and  grant  a  new  trial.  The  argument  which  makes  the 
decision  of  «ay  one  of  those  points  obitery  makes  them  all 
so ;  and  nothing  was  decided  by  the  case,  from  which  the 
circuit  judge  Qiight  not  depart  at  his  pleasure.  Hie  obje<^ 
of  motions  for  a  new  trial  is,  to  settle  all  the  points  on  which 
the  judge  may  have  passed,  in  order  to  instruct  him  as  to 
his  course ;  oAerwise,  there  must  be  a  new  trial  of  the 
whole  cause  for  each  single  point ;  and  litigation  will  be  end^ 
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tniCA,      less.    li  the  decision  was  fairly  in  the  course  of  the  dutjr 

•  of  the  bench,  it  was  not  obiter. 

Jmckflon 

T. 

B«tt».  j^  p  Cushman  and  A.  Van  Veckten^  contra,  stated  these 

points:  1.  The  execution  of  the  will  and  its  contents 
were  duly  proved  ;  2.  The  lessors  (James  and  Weed 
Brown)  were  competent  witnesses  to  the  court,  to  prove 
due  search  for  the  will,  and  that  it  could  not  be  found ;  3. 
The  acts  of  the  testator  when  he  applied  to  make  a  second 
codicil,  were  competent  evidence ;  4.  The  facts  pipved 
on  the  part  of  the  defendant  were  not  sufficient  to  raise 
the  presumption  that  the  testator  had  revoked  the  will  and 
codicil ;  and  his  honor  did  right  in  not  allowing  the  con- 
trary to  be  argued  to  the  jury. 

They  said  most  of  the  points  raised  on  either  side  had 
been  settled  in  the  course  of  this  very  litigation,  and  need 
not  be  farther  noticed.  Thus,  that  the  execution  of  the 
will  was  sufficiently  proved,  and  its  absence  accounted  for 
so  as  to  let  in  parol  proof,  were  decided ;  and  we  also  sup- 
posed that  this  very  case  had  settled,  that  where  a  will  of 
lands  is  once  duly  proved,  it  shall  be  presumed  to  continue 
until  the  contrary  is  established.  In  Dan  v.  Brown,  the 
second  head  of  argument  made  by  the  court  presents  and 
settles  this  very  position.  The  second  point  made  by  the 
[•218]  plaintiff's  counsel  •presented  it  distinctly  to  the  court.    It 

asks  to  exclude  the  testator's  declarations,  on  the  ground 
that  they  are  not  admissible  to  repel  the  presumption  that 
the  will  had  been  destroyed.  The  court  answer,  there  was 
no  such  presumption  to  repel ;  but  that  it  was  the  other  way. 
This  decision  was  the  reason  why  we  did  not  now  call 
Mrs.  Ayers  to  show  the  subsequent  and  continued  existence 
of  the  will,  down  nearly  to  the  time  of  the  death. 

The  testimony  of  Lockwood,  in  respect  to  the  testator*8 
application  to  him  to  draw  a  second  codicil,  is  said  to  be 
mete  declaration  or  hearsay,  and  no  part  of  the  res  gesttB. 
The  argument  is  founded  on  the  supposition  that  the  res 
ge$t(B  are  the  making  of  the  will  and  its  immediate  inci- 
dents.   They  are  not  confined  to  that,  but  include  erery 
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tiling  done  in  respect  to  the  will.  Acts  were  done  for  the  » ^^^^^g 
purpose  of  making  a  second  codicil.  For  this  purpose  the  — JT^ZT — * 
testator  travelled  to  Lockwood's  house.    The  purpose  is  v. 

formed,  directions  given  and  abandoned.    It  is  the  same  ' 

thing  as  asking  counsel  to  write  his  codicil,  the  counsel 
going  on  with  the  writing  half  way,  and  then  abandoning 
it.  The  act  of  the  counsel  would  be  the  act  of  the  testa- 
tor. It  would  be  a  res  gesUe.  In  either  case  there  is  an 
act  done,  though  it  is  without  any  direct  effect.  We  show 
the  testator  has  done  something  in  relation  to  the  will ; 
and  this  was  important,  as  showing  the  continuance  of 
the  will  to  the  very  day  of  the  last  sickness,  during  which, 
if  there  had  been  any  alteration  or  revocation,  we  should 
have  heard  of  it. 

As  to  the  necessity  of  proving  the  continued  existence 
of  the  will,  if  there  was  any,  it  is  satisfied  up  to  the  last 
sickness.  We  had  supposed,  however,  there  was  none, 
that  this  question  was  res  judicata  in  this  very  cause  ;  and 
certainly  the  case  of  Legare  et  ux.  v.  Ashe,  will  not  be 
received  to  shake  such  authority.  But  it  does  not  apply. 
The  strong  circumstantial  evidence  in  that  case  showed  the 
continuance  of  the  will  to  the  last  moment ;  and  it  was 
not  necessary  to  call  in  the  aid  of  presumptive  continu- 
ance. Loxley  v.  Jackson  gives  us  the  rule  of  the  ecclesi- 
astical court,  which  has  cognizance  of  testaments  respect- 
ing personal  property  alone.  Our  statute  of  devises  pre- 
scribes certain  modes  of  revocation  for  a  *will  of  lands ;  [*219] 
and  one  of  these  must  be  shown  affirmatively,  and  cannot 
be  presumed  from  the  mere  failure  to  find  the  vnlL  The 
prerogative  courts  have  nothing  to  do  with  revises.  Parol 
admissions  in  respect  to  revocations  are  admissible  there. 
(1  Phillimore's  Eccl.  Rep.  469.  2  id.  427.  2  Addam's 
£ccl.  Rep.  223.) 

As  to  the  withholding  of  the  case  from  the  jury,  where  the 
testimony  is  insufficient  to  maintain  a  position,  the  judge 
may  always  act  without  the  aid  of  the  jury.  The  same 
defect  which  would  authorize  him  to  nonsuit,  would  sanc- 
tion the  withholding  testimony  from  the  jury,  introduced 
by  way  of  defence.    It  follows,  that  in  the  latter  case  he 
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utlCA,      may  preyent  coniiBel  from  commenting  upon  the  facts  t^ 

^  the  jury.  A  judge  is  bound  to  noneuiti  where  the  testimony 

y,  fiuls  to  make  out  the  plaintiff's  case.    If  he  refuse  to  do  so, 

^*^*        it  is  error,  (Foot  v.  Sabln,  19  John.  164.)  The  error  wouU 

be  on  tiie  other  side>  if  he  should  refiase  to  oyerrule  the 

defence  where  the  testimony  fails  to  make  it  oat. 

[SuTHBBtAioiy  J.  The  question  here  is,  whether  the 
case  was  proper  for  the  jury.] 

[ WoonwoETH,  J.  Yes.  And  that  depends  on  the  quea* 
tion  whether  there  could  be  any  dispute  about  the  facts  ? 
If  there  be  no  dispute  about  them,  then  the  court  is  at 
once  and  unqualifiedly  to  pronounce  the  law  arising  upon 
them.] 

Or,  in  other  words,  whether  any  legitimate  evidence 
whatever  was  given  to  establish  a  revocation,  which  could 
be  left  to  the  jury  ?  whether  there  was  any  evidence  of  a 
revocation  in  presence  of  Mrs.  Ayrest  The  musprcbandi 
lay  with  the  defendant.  The  fact  of  burning  papers,  unless 
there  is  also  evidence  that  the  will  was  among  them,  \m 
nothing  at  all.  Mrs.  Ayres  saw  the  testator  take  papen 
from  the  desk  several  times%  Yet  there  can  be  no  pre* 
tenoe  that  he  destroyed  his  will  more  than  once ;  much 
less  is  there  any  proctf  that  he  deatroyed  bis  virill  animo  re- 
vocandi.  Such  testimony  does  not  even  begin  to  make  ike 
proof  of  revocation.  Nothing  was  tttgued,  or  could  be 
argued  from  the  mere  absence  of  the  wilL  If  it  is  necee- 
sary  to  add  anjrthing  to  the  decision  of  this  court,  take  the 
*220]  words  of  De  Grey,  Ch.  J.  in  Goodright  t^.  *Harwood,  (3 

Wils.  Rep.  513 :)  '^  When  a  man  hath  once  deelai>ed  pro- 
perly what  his  mind  is  as  to  the  disposition  of  his  lands, 
upon  doing  that,  he  is  presumed  to  continue  of  the  sume 
mind  till  his  dealli,  unless  the  contrary  appears.  The 
same  presumption  will  stand  upon  a  second  wiU  or  deoia^ 
ratioa  of  his  nund  properly.^'  In  the  case  at  bar,  there  ere 
no  fsi^s  on  which  a  contrary  presumption  can  rest.  It 
being  so  there  was  nothing  for  the  jury.     (JackscMs  v 
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« 

Sebauber,  7  Cowwi,  187.)    The  trial  ^y  jxiry  would  be  a  jj^'^f^^ 
greal  inconveaieiicey  If  courts  were  bound  to  submit  ques-i  —  ■ 

tions  of  fact  to  them  which  there  is  no  legal  testimony  to  v. 


nose. 

Ctifja^  per  Woodwoetii»  J«  This  cause  first  came  be* 
finre  the  court  <m  a  motion  for  a  new  trial ;  and  is  reported 
in  4  Cowen,  488.  Sereral  points  were  then  adjudged.  It 
wa^  held  that»  to  warrant  the  giving  of  parol  eridence  of 
the  contents  of  a  will  not  shown  (o  be  destroyed,  it  must 
be  first  proved  that  diligent  search  had  been  made  at  the 
place  where  it  was  most  likely  it  would  be  found)  and  that 
such  search  might  be  proved  by  a  party  in  .the  cause, 
though  he  be  interested ;  it  being  addressed  to  the  court  in 
order  to  let  in  secondary  proof.  [Ij  It  was  also  held  that 
where  the  execution  of  a  will  is  established,  in  order  to 
revoke  it»  there  must  be  some  outward  and  visible  sign  of 
revocation  or  cancelling  ammo  revocandi.  [2] 

A  new  trial  was  granted ;  and  at  the  next  trial  the  judge 
nonsuited  the  plaintiff,  on  the  ground  that  it  was  necessary 
to  show  the  existence  of  the  will  subsequent  to  the  execu- 
tion of  the  codicil.  This  court  held  that  there  was  suffi 
mat  evidence  to  go  to  the  jury ;  and  that  it  should  have 
been  submitted  to  them.  (6  Cowen,  877.)  It  is  here  pro-r 
per  to  observe,  that  the  court  were  not  called  on  to  decide 
what  was  or  was  not  suflicient  evidence  of  revocation. 
When  the  judge  nonsuited  the  plsdntiff,  the  cause  had  not 
arrived  at  a  point  when  it  was  necessary  to  pass  on  the 
deienee.  He  had  not,  and  could  not  with  propriety,  have 
been  called  on  to  express  an  opinioa  as  to  the  proof  of 
revocation.  The  nonsuit  was  for  defect  of  proof  on  the 
part  of  the  plaintiff,  thnt  it  was  prima  facie  insufficient ; 
consequently   if  there  are  expressions   in  the    opinion 

[1]  Ai  t»  Hm  uoant  of  proof  nooofMiy  to  oataUiih  the  low  of  oiigiMl 
piqpen,  and  Admit  Moondsry  oridenoo  as  to  their  oonteiits,  ko^  wo  3  Cowen 
Jk  HiU't  notes  to  Phil.  £t.  441,  tt  $$q,  where  %  synopsis  of  all  the  leadlnf 
SHrfhorities  on  this  subjeot  may  be  found. 

{H]  ▲  limatle  is  Inoompelsnt  to  leroto  a  wIlL  flmUii  v.  Watt^  4Bitk 
&  C.Eep.28. 
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delivered,  which  go  *beyond  the  question  presented  to  jib, 
they  fonn  no  part  of  the  point  decided,  and  are  liable  to  be 
examined  and  tested  by  the  rules  of  law. 

On  the  last  trial,  the  counsel  for  the  defendant  cited  the 
case  in  6  Cowen,  to  prove  that  the  evidence  offered  for  the 
purpose  of  showing  a  revocation,  ought  to  be  subrnitted  to 
the  jury  to  pass  on.  They  relied  on  an  expression  in  the 
opinion,  that  whether  the  will  was  among  the  papers  which 
Mrs.  Ayers  testified  her  father  burned  in  March,  1822, 
should  also  have  been  submitted  to  the  jury.  The  force 
and  relevancy  of  that  testimony  had  never  been  argued  or 
considered  by  the  court ;  consequently  the  judge  who  held 
the  circuit  was  at  Uberty  to  lay  down  the  law  differently, 
if  the  doctrine  contended  for  was,  in  his  opinion,  incorrect. 
At  the  circuit,  he  thought  the  law  otherwise,  and  so 
declared  it.  If  he  erred,  it  is  not  for  disregarding  an 
adjudged  case;  but  in  deciding  incorrectly  a  point  that 
had  not  been  adjudged  in  this  court.  I  will  now  proceed 
more  particularly  to  consider  the  exceptions  taken  at^the 
trial.    • 

The  plaintiff  offered  to  prove  that  the  day  before  the 
testator  was  taken  sick,  he  called  upon  Lockwood  and  re* 
quested  him  to  draw  a  codicil  to  his  will.  This  evidence 
was  objected  to,  but  admitted.  Lockwood  testified  that 
the  testator  applied  to  him  to  draw  a  codicil ;  but  it  was  not 
done.    The  veill  was  not  produced.  * 

It  is  not  material,  in  the  decision  of  this  cause,  whether 
Lockwood's  testimony  was  competent  or  not;  for  it  will  be 
seen  in  the  view  taken,  that  the  will  was  sufficiently  proved 
independent  of  this  evidence,  and  did  not  require  its  support. 
The  rule  is,  that  if  the  testator  lets  the  will  stand  until  he 
dies,  it  is  his  will ;  if  lie  does  not  suffer  it  to  do  so,  it  is  not 
his  will.    It  is  ambulatory  until  bis  death.    (4  Burr.  2514.) 

The  exception  to  the  admissibility  of  Brown  as  a  witness 
to  the  court,  to  prove  the  loss  of  the  will,  and  that  due 
search  had  been  made,  was  properly  overruled.  The  ad* 
missibility  of  this  evidence  had  received  the  sanction  of  the 
court  in  4  Cowen,  491 .  I  will  not  therefore  add  any  thing 
on  this  pomt. 


Betto. 
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The  plaintiff  ofFered  parol  evidence  of  tbe  contents  of  the      ^pf^oa 

will,  which  was  objected  to  on  the  ground  that  he  had  not  — j^^ 

^sufficiently  accounted  for  the  non-production.    This  was  y. 

overruled. 

In  4  Cowen,  483,  the  court  decided  what  was  necessary 
to  be  made  out  in  order  to  warrant  the  giving  of  parol  evi- 
dence. It  is  believed  that  the  rule  there  laid  down  was 
fully  complied  with;  there  being  proof  of  diligent  search 
for  the  will  in  places  where  it  was  most  likely  to  be  found. 

The  defendant  then  offered  to  prove  that  one  of  the 
daughters  had  a  large  family,  aA  the  parents  were  unable 
to  support  them ;  and  also  the  situation  in  point  of  property 
of  the  bther  children.  This  was  o'verraled  as  altogether 
irrelevant  and  afforded  no  ground  of  an  implied  revocation. 
These  considerations  were  present  to  the  mind  of  the  tes- 
tator when  he  made  his  will.  It  does  not  appear  that  they 
had  arisen  since  its  execution;  but  be  that  as  it  may,  by 
law  he  had  the  absolute  right  to  disregard  the  supposed 
claims  of  his  children ;  and  might  have  willed  his  property 
to  a  stranger,  had  he  been  so  disposed.  I  am  not  aware  of 
any  case  or  principle  that  sanctions  the  competency  of  such 
eriflence. 

Tfie  opinion  of  the  judge,  as  delivered  at  the  close  of  the 
evidence,  presents  the  most  important  question  in  this  cause. 
*  He  observed,  **tha$  if  the  will  was  duly  executed^  and  once 
an  exieting  will^  and  in  the  hands  of  the  testator ^  unless  there 
be  evidence  of  its  having  been  cancelled  or  revoked  by  the 
testator y  the  law  presumes  its  continued  existence  to  the  time 
of  Ms  deathP 

That  this  is  a  principle  of  the  common  law,  seems  to  me 
well  settled  by  authority.  [1] 

[Ij  ThisSsiiottojImtaraTooattcuiialwayipniniiMdwluraftwinitt^ 
to  the  potwMloa  of  the  tmtator,  and  oannot  be  foimd  »t  hit  desth.  S.  C. 
on  eiror,  6  Wen.  173,  182,  ttteq.  See  alio  Legwre  &  Wi&  v.  Aih,  1  Baf. 
404.  Jones  «.  Mnzphy,  8  Watts  &  S.  279.  Lawion  v.  Monison,  2  Ball.  286. 
Ume  V.  Laiie,  8  Hagg.  148.  Wargent «.  HolUng,  4  Hagg.  245.  fVeemaa 
9.  Gibbons,  2  Hagg.  828.  ColTin  «r.  Fraier,  2  Hagg.  266.  So  whefe  » 
dBI^MAte  will  was  left  with  the  testator  and  oonld  not  be  found  after  his 
dflceasa.  Riehaid  «.  Mnmford,  2  FhlL  83.  See  farther.  Moor  «r.  Meteal^  & 
2>o  La  Tone  r.  Moor,  1  Phil.  370.    And  as  the  law  does  not  under,  snok  ciiw 
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Ai^St^^as       '^^  °^*'®  ^*^^  ^^**  ^^  ^*^^  **  '^^  produced,  raises  no 
presumption  that  it  has  been  cancelled,  provided  satisfac* 


Y.  tory  evidence  is  given  that,  cm  diligent  search  in  places 

**"*  where  it  would  be  most  likely  to  find  it,  it  could  not  be 
found.  The  court  has  heretofore  decided,  that  on  such 
proof,  secondary  evidence  m^y  be  given  and  the  will  ree  ^ 
in  evidence.  To  what  purpose  allow  the  copy  of  the  wiU 
to  be  given  in  evidenpe,  if,  notwithstanding,  the  non-pro* 
dnction  of  the  original  raises  a  presumption  that  it  has  been 
revoked  ?  If  such  had  beep  the  intention  of  the  court,  they 
undoubtedly  would  have  s«id,  when  this  cause  came  before 
them  in  4  Cowen,  the  plaintiff  must,  in  addition  to  the 
I  ^3j  proof  of  diligent  search,  repel  •the  presumption  of  revo- 

cation. Proof  of  the  first  alone,  is  entirely  useless  unless 
acQompanied  by  the  other.  That  nothing  of  thib  kind  was 
in  the  contemphttioa  of  the  court,  as  necessary  to  give  ef- 
fect to  the  will,  I  think  evident  from  their  silence.  This 
omission  must  have  arisen  from  the  opinion  formed,  that 
the  latter  fact  was  unnecessary*  Let  the  question  be  en^ 
amined  on  principle.  The  plaintiff  is  required  to  prove  the 
will  of  the  testator,  and  produce  it,  or  show  legal  grounds 
for  dispensing  with  the  production  of  the  original.  If  4he 
fiscts  proved  ate  such  as  the  law  sanctions,  and  excns^^  the 
production  of  the  will,  then  the  copy  or  contents  of  the«wiU 
proved,  necessarily  stand  in  the  place  ^f  the  original,  and 
have  the  same  legal  effect.  This  principle  is  familiar  in 
the  case  of  all  written  in^itruments.  If  the  original  is  lost 
or  cannot  be  found,  you  may  resort  to  secondary  evidence; 
and  if  that  is  sufficient,  it  supplies  the  place  of  the  paper 
lost,  or  which  eannot  be  found.  In  these  cases  was  it  ever 
urged  as  an  objection,  that,  after  full  proof  of  the  content% 


I  tMilM  wiU  V4S  ifvoMmay  ^m/^ydj  the  biutban«f 
ppoof  reite  oa  thd  ipvlf  dtaisusf  Hsder  it  LoiOasr «.  Jtekios,  8  Pbil.  ISS* 
P«  dluMflUor  ia  netto  v.  Jsfikiss,  6  Wen,  184.  WUnon  v^  WUwq,  S  FhjL 
S0S.    I)iirtiit9.AAiM^SiU(^sid«<m't8oiitbCwoUo»ft.  184. 

BatbfUiaE.6.4liied.8M,§8),  no  wiU  caa  bt  piov«d  w  »  loft  or4«p 
Irofad  will,  unlsn  it  thaXk  !!»▼•  bocn  proved  to  liayt  hten  is  fziirttaM  9i  te 
tetiftor^  dsiitlh  Of  Aamn  *o  hiro  hvm  fr«i(UitotljrdM«roy«dialui  UMn»| 
■or  mdcM  iti  proviiioiia  be  elsul/  prored,  by  st  leesl  tro  witafssei^  a  tisr 
Mat  eepf  befaif  deemed  efHiretet  Iq  ess  wttneaft 
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undisputed  and  unquestioned,  a  perty  was  not  entitled  to  all  £5^'haB 
the  benefits  that  would  have  arisen  hsd  the  original  been  "  ja^aon — ' 
ptodaced?    I  am  not  aware  that  any  such  objection  has  ▼. 

ever  been  sustained  or  eveil  raieed.  It  will  be  seen  that 
the  question  of  law  in  all  these  cases  is  what  evidence  will 
enable  a  party  to  reaoit  to  aeoondary  evidence^  when  the 
original  cannot  be  produced?  The  principle  is  general; 
and  whether  applied  to  a  will  or  a  died,  has  equal  effect. 
It  places  a  party  on  the  same  ground  as  if  secondary  evi- 
dence had  not  been  needed.  It  substitutes  the  copy  or 
proof  of  contents  for  the  instjument  lost,  or  not  found. 
From  the  nature  of  the  principle,  then,  it  follows,  that  a 
party  cannot  legally  be  called  on  to  prove  more  than  would 
be  required  if  the  original  had  been  produced;  and,  in  that 
case,  I  appi^faend  no  question  of  presumed  rerocation  would 
be  made,  unless  founded  on  other  fects.  That  such  was 
the  opiaion  of  the  king's  bendi,  is  manifest  from  the  case 
of  Harwood  t7.  Ooodwright,  (Co^er,  86.)  In  liiat  case  a 
special  verdict  was  found,  that  in  1T48,  the  testator  made 
a  will,  setting  it  out,  that  in  1756,  the  teistator  made  another 
wfll,  duly  attested  *tkat  the  disposition  waa*different  from  *224] 

ttft  will  of  1T48;  bat  in  what  particulars  was  unknown  to 
the  jurors.  They  further  say,  that  they  do  not  find  that 
the  testatoir  cancelled  or  desrtkoyed  the  vrill  of  1756;  bat 
whst  hiss  become  of  the  will  they  skre  altogether  ignorant 
The  court  decided,  that  although  the  Iittterwill  cantain- 
«d  «  dMfi^reift  disposition  from  the  formnr,  yet,  as  the  par- 
ticalars  idf  thalt  difference  were  uAkaown,  it  was  no  roFO- 
oatton  of  the  former  wilL 

Hmre,  then,  was  a  case  where  secondary  evidence  was 
resorted  to,  and  -so  much  of  the  eonteslB  proved  as  to  show 
4faere  was  a  difierent  disposition.    No  objection  was  raised 
by  the  counsel,  or  intimated  by  the  courts  that  aay  pre- 
4ramption  arose  against  the  validity  .of  the  will  by  reason 
of  its  non-production.    On  the  contxury  it  is  manifest,  the 
only  difficulty  was,  that  the  jury  were  unable  to  find  where- 
in the  different  disposition  consisted.    Had  this  been  done, 
tlie  couit  would  have  decided  that  the  latter  will  revoked 
the  former.    This  case  was  first  decided  in  the  caounen 
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E5^^oo  pleas,  and  is  reported  in  3  Wilson,  497.  That  court  heU, 
that  the  latter  will  revoked  the  first ;  no  suggestion  was 
^^T"  made,  that  the  non-production  varied  the  plaintiff's  rights. 
Bette.  rj^^  ^^y  point  was  whether  the  contents  were  sufficiently 
found.  Nares,  justice,  says,  **  the  second  will  is  not  found 
to  be  cancelled  or  destroyed ;  therefore  it  must  be  consid- 
e^d  as  in  being."  De  Grey,  Ch.  J.,  observes,  "  when  a 
man  hath  once  declared  properly  what  his  mind  is,  as  to 
the  disposition  of  his  lands,  upon  doing  that,  he  is  presumed 
to  continue  of  the  same  mind  till  his  death,  unless  the  con- 
trary  appears."  The  Bsx^e  doctrine  is  advanced  by  Sir 
John  NichoU,  in  Johnston  v.  Johnston,  (1  Phillimore's 
Rep.  466.)  He  obsenres,  'Uhe  general  rule  certainly  is, 
that  a  will  once  executed,  remains  in  force,  unless  revoked 
by  some  act  done  by  the  testator,  animo  revocandif  such  as 
burning,  cancelling,  making  a  new  will  and  the  like."[l] 

It  is  not  perceived  that  there  was  any  6rror  in  the  opin- 
ion expressed  by  the  judge  at  the  trial  on  this  part  of  the 
case.  Th#residue  of  that  opinion  is  in  these  words  :  "  that 
the  facts  proved  by  the  defendant  were  not  sufficient,  in 
judgment  of  law,  to  warrant  the  inference  that  the  will  had 
[*225]  been  cancelled  *or  destroyed  by  the  testator,  or  to  justify 

the  jury  in  finding  that  the  testator  revoked  his  will ;  and 
that  the  counsel  for  the  defendant  could  not  be  permitted 
to  argue  to  the  jury  that  those  acts  alone  would  justify 
them  to  find  that  the  vrill  had  been  revoked." 

If  the  judge  vses  correct  in  laying  doven  the  law  on  the 
facts  proved  by  the  defendant,  I  presume  it  will'be  admit- 
ted, that  the  latter  part  of  the  opinion  followed  as  a  neces- 
nry  consequence.  Where  facts  are  not  disputed,  the 
law  arising  on  those  facts  is  to  be  declared  by  the  court. 
A  diflerent  doctrine  would  at  once  invade  the  jurisdictiou. 


[1]  These  opinions  of  Ch.  J.  De  Grey,  and  JTiuttice  Nures  in  the 
pleas,  were  overruled  on  error  In  the  king^s  bench.    8  Cowper,  88.    See  slao 
per  Tailmadge  in  Betts  v.  Jsdcson,  6  Wen.  200.    And  the  judgment  of  tkA 
king's  bench  wss  sAxmed  on  appeal  in  the  house  of  lords.    See  7  Bwfna^m 
ParL  Cas.  44.    Nor  does  the  case  of  Johnston  v.  Johnston,  1  Pbillimoie,  ^4^, 
sustain  the  position  for  which  it  is  cited  in  the  text  as  it  is  analogous.    TH«k« 
the  will  was  present  in  court,  and  the  question  was,  whether  it  had 
leroked  hy  the  birth  of  children  combined  with  other  circumstanoes. 
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ot  the  latter,  and  in  effect  transfer  the  decision  of  the  law      TTTICA, 

as  well  as  the  fact  to  the  jury.    Where  the  law  and  fact  — r~ 

Jackson 
are  so  blended  that  they  cannot  be  separated,  the  jury  of  y. 

necessity  pass  on  both,  under  the  advice  of  the  court.    If  **"' 

they  err,  the  error  vrill  be  corrected.  But  where  the  facts 
are  conceded  or  fully  established  by  proof,  without  con- 
tradiction, the  law  invariably  ac^^udges  as  to  the  effect  and 
operation  of  the  facts.  In  such  cases,  it  is  the  bounden 
duty  of  the  court  to  state  the  law  arising  on  the  facts  to 
the  jury,  whose  duty  it  is  to  receive  it  as  law  from  the 
court.  In  the  present  instance  the  judge  stated  the  law 
merely,  and  the  duty  of  the  jury.  If  he  erred,  this  court 
will  correct^the  error ;  but  can  never  sanction  the  claim  of 
counsel  to  appeal  from  the  decisiop  of  the  court  to  the  jury. 
That  such  would  have  been  the  effect  in  this  case,  is  man- 
ifest. The  defendant  had  proved  certain  facts,  on  which 
he  relied  to  satisfy  the  jury  the  will  had  been  revoked. 
The  plaintiff  admits  the  truth  of  the  facts  ;  the  court  decide 
that  such  facts  are  altogether  insufficient ;  and  are  so  con- 
sidered in  judgment  of  law.  If  the  counsel  argues  to  the 
jury,  they  are  necessarily  driven  to  contend  that  the  facts 
are  sufficient  to  warrant  the  jury  in  finding  that  the  will 
was  cancelled.  It  seems  to  me  that  no  court  would 
rightly  discharge  their  duty  in  permitting  such  a  course. 

It  only  remains  to  consider,  whether  the  facts  were  not 
wholly  immaterial  and  irrelevant.  They  are  the  follow- 
ing :  Lockwood  drew  a  codicil,  which  did  not  vary  the 
rights  of  the  plaintiff  in  this  action.  He  was  employed  to 
draw  another,  but  did  not ;  and  no  other  appears  to  hi^ve 
been  drawn. 

•Nancy  Ayres  says  the  testator  took  with  him  a  trunk  [•226] 

when  he  left  home  the  last  time,  and  took  papers  with  him 
in  the  trunk.  She  saw  a  bundle  of  papers,  but  did  not 
move  or  examine  them^  thinks  the  bundle  was  two  or 
three  inches  thick.  A  short  time  before  he  left  home,  he 
ivas  very  attentive  to  the  arrangement  of  his  papers  at  his 
desk.  Once  or  twice  she  saw  him  bum  papers  taken  from 
the  desk.  Some  time  before  he  went  away,  he  took  some 
papers,  or  something  that  looked  like  papers,  to  Troy. 


1 


0A6£S  IN  THE  6UPBJS1CE  COnET 

UTIGA,         Mrs.  A]rre0,  again  examined,  says,  thai  a  aliorl  tine 
— r-- •'  before  her  father  went  from  home  in  1882,  he  took  some- 

Jackson 

T.  thing  from  the  desk  which  appeared  like  papeiv.    He 

appeared  to  be  shy  about  it,  and  was  goii^  to  Tnqr. 
On  her  cross-examination  she  waa  not  certain  it  waa  papers 
lier  fiotther  had  in  his  silk  handkerchief ;  she  did  not  see  him 
take  it  from  the  desk ;  but  be  had  been  to  the  desk,  and 
had  something  wrapped  in  it. 

Having  shown  that  this  will  was  dnlj  execnted,  it 
remained  in  force  unless  revoked.  The  statute  has  pre- 
scnbed,  (1  R.  L.  865,)  that  no  last  will  shall  be  revocaUe 
Otherwise  than  by  eome  other  will  dr  oodidl,  or  by  bum* 
ing,  cancelling,  tearing  or  obliterating  such  Ia;rt  will  by  the 
testator  himself,  or  in  his  presence  and  by  his  direction  and 
consent.  As  to  bttming — once  or  twice  he  burnt  papers 
taken  from  the  desk.  In  the  first  place,  ever}rthing  else 
apart,  the  presumption  would  be  tiiat  a  will  executed  delib- 
erately and  recognized  five  years  afterwards,  when  a  codi- 
oil  was  added,  was  not  among  the  papers  burnt,  and  par- 
ticularly when  no  act  or  declaration  of  the  testator  mani- 
fested the  least  dissatisfaction.  Iliere  is  no  proof  or  pre- 
sumption, that  the  will  was  among  the  papers.  The  essen- 
tial fact  is  wanting.  Where  was  the  will  ?  The  witness 
k  ignorant ;  but  this  &ct  must  be  supplied ;  and  it  can 
only  be  supplied  by  conjecture.  Would  any  court  be  justi- 
fied in  instructing  a  jury,  l^at  on  such  f&dbB  they  might 
presume  the  will  was  among  the  papers  bamt  ?  It  appears 
to  me  that  such  a  charge  would  be  wdil  calculated  to  break 
4ipwn  the  landmarks  of  the  law ;  to  diveirt  estates  upon 
mere  suspicion,  and  virtually  operate  as  a  repeal  of  the 
lliird  section  of  the  statute  of  wills. 
[•227]  •The  residue  of  the  proof  is,  if  possible,  less  tathe  point. 

The  testator  took  some  papers  with  Um  in  a  trunk.  At 
another  time  he  had  somethifig  in  a  handkerchief  ^at 
appeared  like  papers.  He  had  been  at  his  desk,  but  the 
witness  did  not  eee  him  take  it  from  the  desk.  He  ap^jccuied 
shy,  and  was  going  to  Troy.  ^  Fiom  this  evidence  a]ao« 
the  defendant  wished  to  draw  the  inference  of  cancelling  ; 
and  tiiat,  too,  without  evidence  of  the  iestractioa  Af  mnj 


v^^ 
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paper.  The  judge  was  gravely  called  on  to  permit  the 
counsel  to  contend  before  the  jury,  that  enough  had  been 
shown  to  find  that  the  will  had  been  revoked.  If  it  had 
been  proved  even  that  the  will  was  taken  from  the  desk 
by  the  testator,  it  would  be  no  evidence  of  its  'subsequent 
destruction.  But  to  proceed  a  step  farther,  and  contend 
that  an  unknown  paper  was  taken,  that  the  will  was  that 
paper,  and  must  have  been  cancelled,  appears  to  mpmind  a 
gratuitous  assumption,  not  warranted  by  the  testimony. 

Believing  as  I  do,  upon  full  consideration,  that  the  evi- 
dence of  revocation  entirely  failed,  I  am  of  opinion  that  the 
motion  for  a  new  trial  be  denied,  [1]  4 


887 

UTICA, 
August,  lSte8> 

Lathun 

V. 

£dswtoiip 


New  trial  denied. 


Latham  against  Edoeeton. 
On  error  iGronv  the  C.  P.  of  Delaware. 
S.  Sherwoodf  for  the  plaintiff  in  error. 
/.  Sudam,  contra. 


Where  the 
penalty  of  aa 
appeal  bond 
is  not  in  doa- 
ble the  amount 
of  the  damagea 
and  costs  of 
the  judgment 
rendered  by 
the  justice  the 

This  is  a  writ  of  error  to  JJf  0/"°!^: 

quire  no  juris- 
diction,      and 
[•228] 


Curia,  per  Sutherland,  J 
the  court  of  common  pleas  of  the  county  of  Delaware. 
From  •the  return  to  the  writ,  it   appears  that  the  case 
came  before  the  court  below,  upon  the  appeal  of  Edgerton  the   defect  is 
from  a  judgment  rendered  against  him,  before  a  justice  of  ^ough  ^"'the 
the  peace,  in  favor  of  Latham.  P*^®'  *pp«*' 

*      .  ,  ,  »nd  proceed  to 

The  justice  8  return  to  the  ^ourt  of  common  pleas  consti-  trial    without 

,  raising  the  ob- 

[1]  The  decision  of  Judge  Woodward  was  reversed  on  error.     See  S.  C.  Jfction,       and 

C  Wen.  173.  f^^  hear,   try 

and  give  judg- 
jmenth  And  though  the  judgment  be  against  the  party  succeeding  before  the  justice,  who 
pays  it,  yet  it  is  not  to  be  regarded  as  of  any  effect  whatever ;  and  an  action  will  yet  lie  upon 
tlie  original  judgment  before  the  justice. 

The  principle  that  a  record  cannot  be  Impeached  by  pleading,  is  not  applicable  where  there 
is  a  want  of  jurisdiction. 

The  want  of  jurisdiction  makes  a  record  utterly  void,  and  unavailable  for  any  purpose. 
The  want  of  jurisdiction  is  a  matter  that  may  always  be  set  up  against  a  judgment,  when 
•ought  to  be  enforced,  or  where  any  benefit  is  claimed  under  it. 

Vol.  IX.— 16 


UTIQA^      tutes  a  part  of  the  'record ;  and  shows  tlisit  Latham  sued 
— j~T— — '  Edgerton  before  the  justice  in  an  action  of  debt  upon  a 
▼.  jo^ment  rendered  by  one  Elisha  B.  Maynard,  for  $34 

£d8«rton.     damages,  and  $4  19  costs. 

Edgerton  pleaded  before  the  justice,  that  the  judgment 
(if  any  was  obtained)  wats  discharged  by  virtye  of  %n 
appeal  therefrom  to  the  court  of  common  pleas,  &c.,  where 
the  cyse,  and  issue  on'which  the  judgment  was  rendered 
and  the  subject  matter  thereof,  were  tried,  and  a  Terdict 
given  and  judgment  rendered  thereon  in  favor  of  Edgerton 
igainst  Latham,  which  Latham  Voluntarily  paid. 

Latham  replied,  that  the  procieediags  on  the  appeal 
suit  were  void,  and  the  court  had  no  jurisdiction,  in  as 
much  as  the  bond  on  the  appeal  was  not  in  the  penal  sum 
of  double  the  amount  of  the  damages  and  costs  before  the 
justice. 

Edgerton  rejoined,  that  Latham  ought  not  to  have  his 
action,  &c.,  because  be  duly  appeared  on  the  appeal,  and 
never  moved  the  C.  P.  to  set  it  aside,  but  prosecuted  the 
appeal  to  trial  and  jadgmttit;  wheteby  he  waived  hij 
objection,  and  is  estopped  from  denying  the  validity  of  th-^ 
judgment. 

To  this  rejoinder,  Latham,  the  plaintiff  before  the  ju«i 
tice,  demurred,  and  Edgerton  joined  in  demurrer;  and  the 
justice  rendered  -judgment  for  the  plain tiflf,   upon  the 
depaurrer,  for  $42  60  damages,  and  65  cents  costs. 

From  this  judgment,  Edgerton,  the  defendant  in  the  suit 
before  the  justice,  regularly  appealed  to  the  court  of  com* 
mon  ples^  of  the  county  of  Delaware;  and  that  court 
adjudged  that  the  rejoinder  of  Edg^on  was  a  good  bar  to 
the  action  of  Latham,  and  ajpcordingly  rendered  a  judgment 
in  his  (E.'s)  favor  for  $12  80,  the  costs  of  the  appeal 
To  reverse  this  judgment,  Latham  brings  his  writ  of 
error. 

It  has  repeatedly  beta  decided  by  this  court,  that  the 
courts  of  common  pleas,  in  cases  of  apped,  acquire  no 
jurisdiction,  unless  the  provisions  of  the  act  giving  the  ap- 
peal are  ertrictly  ^complied  with.  Among  other  things,  the 
bond  must  be  in  double  the  amount  of  the  judgment,  before 
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rihe  jiirtioe.  (4  Coww,  61,  98,  640.  -6  id.  585,  agg,  3.  ^^P™^g^ 
7  id.  4«e.)  ;The  fi^aie  ewes  thow,  th»t. ^though  the  p«ir-  "T\^  ■ 
ties  to  sudh  appeal  join  iiBQue,  aod^gptOiUial: in  ^he  court  ;r. 

of  common  pleas,  yet;  the  court  doea  not,  by  t^t  means,  ^^^w**"* 
acquire  jurisdiction,  tmtk; bound,. even  after  trial,  to  die- 
Bliss  or  quaah  the  appeal,  if  a  motion  is.made  for  that  .pur- 
pose. The  parties  are  considered  as  having  a  j^a^ling  in 
« court  only  by  foflroe  of  the  appeal;  and,. although. the  sub- 
ject matter  of  the  suit  be  one  over  whichithe  court  .might 
have  had 'Original  jurisdiction,  yet,  having  been  brought 
there  by  appeal,  the  subsequent  acts  of  the  parties  are  con- 
sidered as  compulsoigr,  and  not  .as  intended  voluntarily 
to  confer  jurisdiction  upon  the  court.  The  act  creates  a 
new  mode  of  transferring  suits  originally  commenced 
before  justices  of  the  peace  to  the  court  of  common 
pleas.  It  confess  a. new  and  peculiar  jurisdiction  upon 
those  coiHts,  which  vests,  only  upon<  &  strict  compliance  hy 
the  parties  with  ail  the'Xaqui|:enients  of  the.  act. 

According  *io  these  principles,  the  proceedings  of  the 
oouft  of  €MNB9dnon  pleas,  on  the  original  appeal,  were  conovi 
nan  judice  and  void  ;  it  being  admitted  by  the  pleadings 
that  the  penalty  of  the  bond  given  upon  that  appeal  was 
not  in  double  the  amount  .of  the  judgment  before  the  jup- 
tice.  [1]  That  judgment  was  of  course  uuajSected  by.  (be 
appeal,:  and  remained  JA:&dliorce. 

-But  it  is  said  that  -a  •  record  cannot  be  impeached  by 
pleading ;  that  the  plaintiff  below  shouM  either  have  applied 
to  the  court  of  common  pleas  to  set  aside  the  proceedings 
upon  the  appeal,  or  have  brought  a  .writ  of .  error,  and  al- 
leged diminution  in  the  bond ;  t^t^  having,  submitted  to  tjljie 
judgme^nt  of  that  court,  he  c^innot  pow  impeach  it.  The 
plaintiff  b^ow  might  have  appUed  to  the  court  to  set  aside 
their  proceedings ;  hut  lie  i^as.npt  houo^to  do  so.  He.had 
a  right  to  lie  by  until  the  deci9ion  .or  judgment  of  the  court 
i^as  set  up  a^Ainst  him,:  and  than  to  4^0^  that  the  proceed- 
ings were  void  for  want  of  jurisdictjiQU.  The  principle 
that  a  record  cannot  be  impeached  by  pleading,  is  not  ap« 

[1]  The  correctness  of  this  doctrine  is  questioned  in.Tan  D'Misen  r.  H«t- 
WMd,  17  Wen.  67. 
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trriCA,      plicable  to  a  caae  like  this.    The  want  of  jurisdiction  i§  a 

August,  1828.  '^  .  ,  «.  .  .    , 

— matter  that  may  always  'be  set  up  against  a  judgment, 

T.  when  sought  to  be  enforced,  or  where  any  benefit  is  claimed 

under  it.  [1]  The  want  of  jurisdiction  makes  it  utterly 
void  and  unavailable  for  any  purpose.  (Opinion  of  Thomp- 
son, Ch.  J.  in  Borden  v.  Fitch,  15  John.  141.  Mills  v. 
Martin,  19  John.  38.) 

The  court  below,  therefore,  erred  in  rendering  judgment 
for  the  defendant. 

Judgment  reversed. 


Htde  against  Stone. 

On  the  death  .    ■■         ,      ^,  .        .    .     , 

of  a  man  in-  Trovbr  ;  tned  at  the  Chenango  circuit  m  January,  1827, 
i^****'pcrionIi  before  Nelson,  C.  Judge ;  when  a  verdict  was  found  for 
property,     of  the  plaintiff,' subject  to  the  opinion  of  this  court 

which  one  of  .^       ^.  •*  _     ;  .  , 

two  distribn-  A  motion  was  now  made  for  a  new  trial,  on  a  case,  the 
■^iOT^^he  b^  substance  of  which  will  be  found  in  the  opinion  of  the 

tenant  in  com-  COUrt. 

mon  with  the 

other :        and 

trover  will  not      W  Delafield  v.  The  State  of  Illinoia,  2  Hill,  159.    Barbei  *.  Winslow,  12 

lie  at  the  suit  Wen.  104.    Harrington  v.  The  People,  6  Barb.  607.    Noyee  v.  Butler,  i^  613. 

^^,  the   otter,  Burckle  «.  Eckart,  3  Bcnio,  279. 

unleBg  tne  pro- 

pert/  be    sold       [^1  ^X^e  «.  Stone,  7  Wen.  354.    Gilbert «.  Dickenson,  id.  449.    Fan-  9. 

or      destroyed  Smitii,  9  id.  33^.    White  v,  Osbom,  21  id.  72.    Tyler  v.  Taylor,  8  BarK  585. 

'^Ctae    tenant  Tenants  in  Common. 

in        common 

cannot,  like  a  partner,  sell  the  whole  interest  of  his  co-tenant.    If  he  do  ao,  trorer  Uea  by 

the  other. 

By  marriage,  the  property  in  possession  of  the  wife  passes  to  the  husband ;  and  if  her 
interest  be  that  of  a  tenant  in  common,  her  husband  becomes  a  tenant  in  common. 

In  trover  by  one  tenant  in  common  against  his  co-tenant,  where  it  appeared  that  the  defen« 
daat  admitted  that  some  of  them  were  lost  and  destroyed ;  but  did  not  say  by  himself;  and 
l^y  had  before  been  in  possession  of  his  wife,  by  marriage  with  whom  he  acquired  hia  inte- 
rest ;  Md^  that  it  should  be  put  to  the  jury  whe&er  there  was  a  conrersion  by  the  defendant, 
end  to  what  extent ;  and  though  he  had  before  admitted  that  his  eo-tenaat  was  entitled  to  a 
eertsin  valuo,  or  to  certain  articles  which  he  (the  defendant)  proposed  to  delirer ;  jet  ktid 
that  the  judge  had  no  right  to  direct  a  rerdict  ifor  any  certain  sum ;  but  the  amount  of  dama- 
ges should  be  put  to  the  jury. 

When  there  are  facts  to  be  passed  upon,  and  the  material  eyidence  from  which  a  oonein* 
sion  is  to  be  drawn  is  not  clear  and  implicit,  such  eyidence  should  be  left  to  the  jury. 

It  is  not  competent  for  a  judge  to  direct  a  yerdict  subject  to  the  opinion  of  the  court,  onleia 
by  consent  of  parties. 

One  tenant  in  common  cannot  bring  an  action  merely  for  dispossessing  him ;  for  his  fi|^t 
is  not  sapeiior  to  that  of  the  other. 
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8.  Sherwo^  for  the  plaintiff.  ,  ^^^fs 

J.  A.  CoUteTj  contra.  y. 

Stone. 

Curiay  per  Woodworth,  J.  This  waa  an  action  of  tro- 
yer.  The  plaintiff  is  the  only  son  and  heir  of  Gershom 
Hjde,  who  died  in  1801,  leaving  a  widow  and  various  arti- 
cles of  personal  property.  In  1808,  the  widow  married  the 
defendant,  and  died  in  1 809.  After  the  marriage,  the  plain« 
tiff  lived  with  the  defendant,  until  the  death  of  his  mother, 
and  then  departed*  The  plaintiff  was  bom  in  September, 
1800.    The  widow  had  ^possession  of  the  property  until  [*2dl] 

ber  marriage,  when  the  defendant  took  possession.  It  ap- 
peared at  the  trial,  that  in  1814,  P.  Humphreys,  at  the 
request  of  the  plaintiff's  guardian,  called  on  the  defendant 
for  a  settlement.  The  defendant  agreed  that  he  was  Uable 
to  pay  80  dollars  on  account  of  the  property ;  and  would 
give  that  sum,  or  let  the  witness  (H.)  have  any  of  the  arti- 
cles he  wished.  A  memorandum  of  articles  was  then 
made,  and  asserted  to  by  the  defendant,  valued  at  95  dol- 
lars ^iVV-  This  proposition  was  left  with  Humphreys  for  the* 
ratification  of  the  plaintiff's  guardian ;  but  nothing  was 
afterwards  done.  In  1824,  the  plaintiff  made  a  demand 
of  his  interest  in  the  articles.  The  defendant  refused  to 
give  up  any  thing ;  saying  that  some  of  the  articles  were 
sold,  and  some  destroyed.  The  defendant  .produced,  at 
this  time,  some  of  the  property  nearly  worn  out  and  worth 
little.  The  residue  of  the  articles  the  defendant  said  were 
destroyed  or  sold.  The  plaintiff's  demand  was  for  tw(^ 
thirds  of  the  property.  The  judge  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  for  136  dollars,  subject  to  | 

the  opinion  of  the  court  on  a  case  to  be  made.    To  this  | 

direction  the  counsel  for  the  defendant  excepted.    The  I 

jury  found  for  the  plaintiff  with  136  dollars  damages. 

It  appears  to  me  this  form  of  action  is  not  adapted  to 
the  fJEUsts  before  us.  If  the  defendant  had  been  called  to 
aocoant,  a  liquidation  of  the  claim  might  have  been  made 
mUer  all  proper  allowances  to  the  defendant.     As  that 
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A  ^^fSas  '®™^^y  ^*8  ^^^  ^^^^  chosen,  th«  quetftion  ig^whet&i*  tlie 
— gy^^        action  of  trover  has  been  supported  by  the  proof. 

^^  On  the  death  of  Gershom  Hyde  two  tiiirds'  of  th*  per* 

sonal  property  vested  in  the  plaintiff,  and  one  third  in  the 
widb^.  On  thr  Aisnriage,  her"  share  paseed^  tb'  the  defend* 
ant,  so  tlifat  the'  plaintiff  and*  defendliirt  ttodam^teilants  w 
common  (tf  tUe  ohatl^r,  for  the  re^ovdryr  of  the  rtiuf&  of 
which  this^  action  is'  brbught.  Teiiants  in  common'  of  ar 
chattel  haw  an  equaV  right  to  tlie  possession.  The  law 
will  not  afloUd  an  attibh  to  the  orie^  £st>osBessed^  beeause 
hi«r  right  ii^  not'  superior  t6^  that  of  the'  possestoor.  Bu# 
tenants  in  ootnnidn'  are  not  lite  portnei'i^.  One  of  fUef 
[*232]  latter  ma^  dispose  of  their  joint  ch«(fd»  by  virtue  of  *an 

implied  authority  US  s^l,  without  beinig  liable  as^  fbr  a  tiHTt, 
while  the  latter  cakiAot  disposes  of  theita  without  vidlaAii^ 
thie-  right  of  their  co-tenants.    For  a  sale,  thereibre,  lanowr' 
will  li«^  by  one  tenant  in  commbn  against  ani^ber.  (Wiiaon 
n.  Reed,  S  John'.  1<75.)    As  to  a-  poMibik  of  ti»s'  dhaftela,: 
they  remained^  in  the  defendants'  handsr,.  when  the  demand 
wa#  made ;  and  they  were'  piklducedL    A»  to  fhem,  the 
action  would  nok^  Ite.    But  the  defeibdant  said'  some  of  the 
articles  wev«r  sold  and  etome  destiibyed.    B^  Whom'  sold  or 
destroyed  was'  Mot  stated.    THe'  ikridow  had  possession 
from  1801<  to  1'808,  the  tlihie  of  hev  mafrriage:-    Whethear 
sold  and  destroyed'  before^  hei'  marri^e,  or  ^ubBeqpvently 
by  tho  def6ttdant,^'asid  if  sold  and  desl^oyed^.  wfaafe  portSe» 
of  them^,^  doisr  not  clearty  appear.    Th^se  were  quesfions 
prbper  to  bs  subniitjbed  lo^  t&e'  jury.  They  wer«  eatdlusively 
lAthin*  their  prbvince.    To  what  extent,  if  at  a&,  eould- the 
defendant  be  m^de'  lliabfo  ?    Upon  what  ground  th^  jpxdg6 
directed  the  jury  <o  fii^d  ai  specifiie  sum*,  vdiien  the  qiuestion 
of  damages'  was  infiolV^ed  i»  unoerf  aJHty,*  t  h^ve  not  heeA- 
aUe  to  diseov^.     The^  defendant  olstimed  Ihe^  right  of 
going  to  thcr  jury,  dttd  estciepted  to  the  <&eclSon.    It  aeeaiitf 
to  ikie  ike  jetig^  erred  in  disposing  of  iSke  pause  in  this 
HMmety  wh^in  t&e^e  wer^  iWc^ts  td  be  pMsied  on^  and  the 
Bistterisil  evidence  /fOUif  which  a  conekMion  is  to  be  drawii> 
Was  n!ot  clettt  aDd^  Explicit.    It  is  Aot  eompiofent  for  th« 


or  THE  sffAra  QT  mwY<jm,  f^^ 
ittdm  txt  direct  a  T^esdict  sidicct  ta  tb^^  ghhcjpq^  of  tKift^  .  XTTICA, 

^1           U-.                *     r     \!^-                      ^^  August,   1828, 

coiitiv  ttnleB88.by  ccmaeal  ofc  parting.  _    ^; 

The  verdict  must  be  set  aside,  and  a  new  trial  granted,  y.  ^ 

with  costs  to  abide  the  event.                                             ^  Tut«^» 

Ral#  accordSngljr. 


*JieGKsoN,  ex  dem,  Hi2ri.B>  against  Tuttle.  [*23d] 

EuGTM9NT  fox;  36  acres  of.  land,  in  the  town  of  Viman,  A  short  form 
in  the  county  of  Oneida;  trieji  at  the  circuit  in  that  coun-  Jud^nt'S  a 
ty,  oa  Xh»  3d  of  October,  1826,  before  Wii^liams,  C.  j""*^'"  ^^^^f** 

^  for  the  purpose  ^ 

Judge.  of  being  £an- 

At  the  triaUtJawe  plaintiff  offered  in  Qvi4enf;e  th^  ^^^W^-.d^^^,  *^ 

aa     ta     biiui 
lands. 

The  traiMacipt  exempliM  U  ^mafifiU,  9¥idence  o^  the  reg^l&r  rendition  of  the  judgment, 
without  any  ottier  ^roof }  and  also  that  th»  justice  had- jurisdiotiom  [)J 

A  defwtj  ahftilF  mmf  cmmpble  a  s^e  •odi  eitM^  9,  d<Bed  i^  tl^  ^^vn^  of  his  principal^ 
after  the  latter  eoes  out  of  o£Bce,  if  a  levy  was  made  l^fore.  [2] 

A  judgmenl  ft>r  the-  plaintiff^  ki  ejectment}  ganecalljr  tenrnnatBa  attt  piesumption  in  favor 
of  the  defendact'a  titia,.  adsia^  from  ^or  posse^sioA^ 

A  defendant  in  ejectment  can  not,  in  genesal,  transfer  his  possession  so  as  to  defeat  execu- 
tion in  the  ejectment  suit :  nor  would  a  sale  of  his  right  on  judgment  and  execution  protect 
th*  pwffuhjwpr  in  hia  posseacioiib 

rafr  ethfrit^se,,  where  a  judgmeot  m  ejeotexMnt-  is  obtained  by  opgnovit^  alter  a  judgment 
At  the  suit  of  a  creditor  is  docketed  against  the  defend^ot  in  ^ecti^e^t,  under  which  his  right 
is  sold.  In  such  case,  the  purchaser  may  hold  or  recoveF  possession  againel^  the  plaintiff  in 
the  ejectment,  on  the  defendant's  prior  possession ;  and  this,  even  tl^ugh  the  cognovit  be 
given  in  pnrsuanpe.  of  the^anmrd  of  arbitrators. 

Xhomgh.ene  has  recovered  in  SA  ^ectment^  yet  the  recovery  if^  not  conclusive  upon  the 
dtefbndant  or  those  daimiiig  under  him.  And  aooofdlBgly,  wkere^  aftev  a  recovery  in  eject- 
ment, the  defendant's  title  was  sold  on  judgmeivt  aiyl  executkQo,  ac(d,  the  purchaser  brought 
ejectment  against  the  former  recoverer  in  possession,  who  set  up  a  mortgage  against  the 
&rmer  defendaj»t,  wlufih  proved  to  be  usurious  and  therefore  void,  A«^  that  the  purchaser 
alleald  reeover. 

•  One  setting  up  and  claiming  under  a  mortgage,  admits  the  mpvtg^|;or's  title  at  the  execution 
of  the  mortgage ;  and  proving  the  mortgage  to  be  usurious,  shows  tha^  s»oh  title  was  not 
affected  by  it. 

Whether  a  sheriff  can  sell  laiuU  Qf  ».d€lfritfl»»V  ^l^ea  advesseI|F  to  ^^n  when  the  judg- 
ment is  obtained  ?     Qifre, 

Lands  in  a  defendant's  possession  when  judgment  is  obtained  against  him,  may  be  sold  by 
execution,  though  at  the  time  of  the  sale  they  are  holden  adven^y  ^  hj^n.  [3] ' 

One  in  possession  of  land  has  an  interest  i»  lk>  wiiiel^  iabeon^  b}s  a  judgment,  though  the 
tatla  be  in  another. 

[X\  &.  S.  4tii  ed,  328,  {  V^  13.  See  also  People  y,  ^\m\^,  ^  Wen.  215.  Jackson  « 
jronM,  ant«  X9l  i\.  2. 

[9T  &.  a  9  Weo.  f»19,  284 

[9)  Bat  see  JlMdBMii »  Boit,  wtA  tSII,  m.  U  tod,  Mi^^ 
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4  ^^^^^««  plification,  from  the  Oneida  clerk's  office,  of  the  transcript 

Aug:u8t,  1828.      -.,  ,-  ..  i.^.,.,  , 

— J— of  a  judgment  before  a  justice  of  Oneida,  m  these  words 

Tutiie.       "  Oneida  Countt, 
Justice  Court^ 

Jesse  Hills     \ 

V.  i     March,  24,  1820. 

Daniel  Gridley.  >     Judgment  rendered  for  plff.  for 

the  sum  of      •        .        .    $49  64 
Costs^     .        •        .        •        1  18 


Costs  of  copy  to  be  added.    $50  82 
I  certify  the  above  to  be  a  true  copy  of  a  judgment  on 
record  in  my  office.    Dated  April  3d,  1820. 

Samuel  Wetmorb,  Just,  of  Peace.** 

[*234]  '    *The  defendant  objected  that  the  exemplification  was  not 

competent  evidence;  that  such  a  transcript  was  not  a 
record  or  paper  that  could  be  proved  by  exemplification. 
The  objection  was  overruled,  and  the  defendant  excepted. 
The  plaintiff  then  gave  in  evidence  the  exemplification 
of  the  docket  of  the  judgment,  which  was  thus : 


"Jesse  Hills    ^ 

Damaget. 

Costo.    Whole  aaumnt         IHiaiiM. 

t;.              { 

$49  64. 

1  18.    50  82.    Apr.  4,  1820 

Daniel  Gridley.) 

Nune  of  Joatlee.  When  Ek.  Untd,      When  ntoncd. 

Samuel  Wetmore.    4  April,  1820.  July  15.    Nulla  bona. 
Alias  execution,  16  July." 

The  other  facts,  material  to  the  case,  will  be  found  in  the 
opinion  of  the  court. 

C.  O.  Bronson,  for  the  defendant. 
/.  A.  Spencer,  contra. 

Curia,  per  Sutherland,  J.  The  lessor  of  the  plaintiff 
claimed  title  to  the  premises  in  question,  under  a  judgment 
in  his  fiavor  against  one  Daniel  Gridley,  obtained  before  a 
justice  of  the  peace,  on  the  24th  of  March,  1820.    A  tran 
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script  of  the  judgment  wa«  filed  in  the  county  clerk's  office,  ^^^^"^oa 
and  tho  judgment  duly  docketed  on  the  4th  of  April,  1820.  —  — 
An  execution  was  issued  on  the  same  day,  and  returned  v. 

nuUa  bana,  on  the  16th  of  July.    On  that  day  an  (di(is  ere-       Tattle. 
cution  was  issued,  and  was  delivered  to  David  Pierson,  the 
deputy  sheriff,  on  the  18th  of  the  same  month.    He  isnme- 
iiately  levied  upon  the  premises  in  question,  then  in  the 
possession  of  Gridley,  the  defendant  in  the  execution,  and 
on  the  13th  of  October  following,  sold  them  by  virtue  of 
(he  execution,  to  the  lessor  of  the  plaintiff.    The  certifi- 
cate of  sale  was  duly  filed;  and  on  the  16th  of  Janua- 
ry, 1822,  a  deed  was  given  to  the  lessor  in  the  name  of 
John  B.  Pease,  as  late  sheriff  of  Oneida  county ;  but  exe- 
cuted by  David  Pierson,  the  deputy,  to  whom  the  execu- 
tion had  been  delivered  as  deputy,  to  the  then  late  shet-  ^ 
iff.     This  deed  was  duly  executed  by  Pierson,  and  record- 
ed in  the  clerk's  office  of  Oneida  county,  on  the  17th  of 
December,  1822. 
•The  defendant  objected  to  the  preceding  evidence:                 [•235' 
I.  On  the  ground  that  the  plaintiff  had  not  proved  that 
any  judgment  had  ever  been  recovered  by  the  lessor  of  the 
plaintiff  against  Daniel  Gridley ;  and  he  contended  that  the 
transcript  of  the  judgment  filed  in  the  clerk's  office,  was 
not  competent  evidence  of  the  judgment  itself;  but  that  the 
plaintiff  was  bound  to  prove  by  other  evidence,  that  the 
judgmcAt  had  in  fact  been  rendered  before  the  justice,  and 
that  he  had  jurisdiction  in  the  premises ;  that  the  transcript 
was  a  mere  authority  to  the  clerk  to  enter  or  docket  the 
judgment,  and  did  not  supersede  the  necessity  of  proving 
the  judgment  in  the  same  manner  as  other  judgments 
before  justices  of  the  peace  are  proved.    He  also  contended 
that  the  transcript  was  not  a  record,  and  could  not  be  proved 
by  an  exemplification. 

These  objections  were  overruled  and  the  defendant 
proceeded  to  his  defence;  and  gave  in  evidence,  1.  Aq 
exemplification  of  a  judgment  record  in  ejectment  in  favor 
of  the  defendant  Tuttle  against  Daniel  Gridley,  for  the 
recovery  of  the  premises  in  question.  The  placita  and 
memorandum  of  the  record  were  of  August  term,  1818: 
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^^c:^,       and^  the  jtfdj^entwe«  perfected  upon- aro/fctoa^ 
■     _^         signed  by  Theodore  SU,  the  atCome j  for  GSindtoyv  <»'  the 
v;  "       12t&  of  August^  18BG. 
Tuttie.  jj^  also  gavein  evideiroe  an  eseraplifioatMn-of  atmtof 

pesseseion  issued-  upon*  the'  judgment;  testiad'  Aa^TIb  daf 
of  August,  18^)  Bni  Fetupaabfe'  tHe  ttteft  next  Octettor 
term,  with  an  endorsement  bythei  deput^f  eileri^^  that  he- 
had  delivered'  the  premiBes*  in  question  to'  Tuttte.  It  wan 
admitted  that  the  poeseasion  waft  so  eHanged  undier  the 
writ,  in  August,  I88O1 

The  defendant  tben>  proi^  an  arbitration  bond  between 
Gridley  and  himself,  dated' the  3<lBtof  Mayj  I'SSO,  submit- 
ting  all  maittBr»  in  difference'  between  them<  to  eevtain  arbi- 
trators named  therein ;  and  also  an  ai^rd^  of  the  arbitrators 
0  mhde  in  pursuimce  of  the  submission,  and  bearing  date  l^e 

14th  of  July,  189®,  by  which  among  oChei  t^iings^  they 
dnreetecP  thaft  Gridley  should  deGvev  up^ta  Tiittk  th^pfeuK 
ises  in  question,  then  in  his  possession,  on  or  befora*  As 
first  Monday  in  AugusrO  then  next ;  and!  tbait  t^  ejeetment 
suit  before  mentioned  should  remain  ar  a^  security  for 
[•236]  that  purpose ;  •and  that  if  Gridley  di^net  deK^vev  ui»  tbn 

possession  by  the  day  before  mentioned,  then-  tl^t  be  or 
his  attorney  should  immediately  after  that  dSay  give  a  con- 
fession of  judgment  in  that  sure,  to  enable-  Tu^KtSs  to  obtam 
.  the  possession. 

Theodore  StH,  the  attorney  for  Griffley  m  Ihe  ejeetBfeenfl 
suit,  and  also  before  the  arbitra!tors,.testified  Aatfheejeet- 
ment  suit  was  once  tried,  before  the  diffisFenees  betrweei* 
Gridley  and  Tuttle  were  referred  to  arbitrate  ;*  that  tha 
Terdict  which:  was  then  rendered  wa»  set  aeide  by  tlie- 
supreme  court.  That  the  proceedings  between  tbe-partiea* 
were  hostile  throughout.  That  Tuttle  th€»  elahned  titin 
to  the  premises  in  question,  under  a  mortfgage^  executed  by 
Gridley  to  him  ;  and  the  point  in  dispute  betweeir  thwsi  was 
whether  that  mortgage  was  usurious^  or  not.  That  lie  gG^rn 
the  cognovit  in  obedience  to  the  direction*  of  the  awarA 
haying  preriousiy  agreed  to  do  so,  in  the  event  of  an  awavA 
in  feror  of  Tuttle. 

The  counsel-  for  the  defendant,  upon   tht9   erideiiee^ 
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inaisted,  firet,  that  Uie  entry  of  Tuttic  tarftn  the  ejectmei^  jbiS^^WMi 
8i!dt  and  the  a?#ard,  destiroyecl  the  pits«\]»sptlon  of  a  title  ini 


Gridley,  arising  from  his  haTing  been  its  poesession  whew  t. 
the  judgment  of  the  lessor  (Hills)  was  recovered  again*  HvMk^ 
him ;  aiid that  if  wtte  incnmbent  ovilSle  ]^8iitifi0to giir%  otber 
evidlftnce  6f  a^tttte  t6,  or  interest  ib  tbaipreMuiMtin  ^peuB^lknr, 
in  Gridley,  than  Ifhe  mere  feet  of  h^possiessiionL;.  secondly, 
that  it  was  tiot  shown  that  CMdtey  e^BthBA  any  intermit 
in  the  premises,  which  could  be  bound  by  a;>  judgment ;  and! 
thirdly,  that  the  sheriffs  sale  Md  deed,  under  whick  the 
plaintiff  claimed,  having  beenmadie  and  given  while  Tattle 
was  in  possession,  holdrng  in  hostility  to  Gtidley,  and  all 
others,  were  inoperative  and  void.  Yhe  court,  howevei^ 
ruled,  that  upon  the  evidence  as  it  steed,  the^  plaintiff  wae 
entitled  to* recover. 

The  defendant  tl^  gave  in>  evid:eince  ai  deed  from  Grid- 
ley  and  wife  to-  him>  Imt  thd  premises^  in  question,  bearing 
date  the  1st  of  April,'  1817,  whioft  wa0  atdbiowledged  the  ^ 

1 1th  of  June,  1817 ;  bnt  it  Wa'er  not  recorded^  The  eonsidr 
eration  es^ressed  was  $1000.  The  eoart  ruled  that  this 
deed,  not  hsving  beew  recorded,  wm  inoperative  a»d  vcffd 
a»  against  ffills-  the  lessor,  whose  deed  from  the>  sheriff  wae 
Tecorded,  unless  ^^hotiee  of  the  deed!  td  the  defendant  could  [*237] 
be  brought  home  to*  him^  at  oy  before  the  sherfff*^  sale^ 
whieiv  wa#  not  attempted. 

Tbe^  defendant  then  gaver  in  evidence  a  mortgagee  from 
Oridley  to  him,  upon  the  premises  in  question;  dated  Sep^ 
tember  12th,  ISt*,  fef  securing  the  sum  of  $775  *6. 
11^9  m^rtgstge.  wa#  duly  a(eknowled>gied  and  registefredl 
It  was  also  duly  foreclosed  under  the  statute^  and,  npew 
muAk  f<M?ecfe8nre,  the  defendant  became  the  purchaser 
4f  the  mortgaged  premises  on  the  18th  ef  Fdhvuary,  1819. 

Th€f  pliUmMT  alleged  tbac  the  mevtgage  was  uanrioue'. 
Tke^  quests  of  mnry  was  submitted  by  the  judge  to*  Xhi 
jfeiTf  tipon  the  evidence  giv^en  by  the  parties^. 

The  plaintiff  then  pi^ved,  (the  defendant  objecting  to  the 
iftttyetiBrfey  a^d  relevancy  of  the  evidence^}  th«f  the  de^ 
fendant  had  recognized  the  judgment  under  which  he 
claimed,  and  had  requested  him  to  sell  Gridley's  propetry 
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UTICA,      under  it,  and  had  agreed  to  purchase  the  premises  in  qaes 

— -— '  tion  under  it,  at  the  amount  of  the  judgment,  in  order  to 

T.  establish  his  title,  but,  upon  the  day  of  sale,  refused  to  per- 

Tuttte.       f^yjjj  jjjg  agreement. 

The  defendant  then  gave  some  evidence  as  to  the  deliv- 
ery of  the  deed  of  April,  1817,  which  it  is  not  material  to 
state,  as  the  judge  ruled,  that  if  the  deed  was  then  deliv- 
ered, it  was  inoperative  against  the  plaintiff,  inasmuch  as 
it  had  not  been  recorded. 

The  judge  charged  the  jury  that  the  plaintiff  was  entitled 
to  their  verdict,  unless  they  should  find  that  the  mortgage 
from  Gridley  to  Tuttle  was  free  firom  usury ;  and  he  sub- 
mitted that  question  to  them  upon  the  evidence.  They 
found  for  the  plaintiff. 

The  principal  questions  presented  by  this  case,  are, 

1 .  Whether  the  justice's  judgment,  under  which  the  plain- 
tiff claims,  was  proved  by  competent  evidence ; 

2.  Whether  the  deed  from  the  then  late  sheriff  to  the 
plaintiff  was  w^ll  executed  by  his  deputy ; 

3.  Whether  the  presumption  of  title  in  Gridley,  the 
defendant  in  the  judgment  of  the  lessor  of  the  plaintiff,  aris- 
ing from  Gridiey's  possession  at  the  time  when  the  judg- 
ment was  obtained,  and  execution  issued,  was  destroyed, 
or  the  plaintifTs  rights  affected,  by  the  entry  of  Tuttle* 

[*238]  under  his  judgment  *and  execution  in  ejectment,  prior  to 

the  day  of  sale,  under  the  judgment  of  the  lessor  of  the 
plaintiff ; 

4.  Whether  the  premises  in  question  were  held  adversely 
when  the  sheriff's  deed  to  Hills  was  given,  so  as  to  affect 
its  validity. 

1/In  Jackson  ex  dem.  Witherell  and  Hyde,  v.  Jones,  (a) 
argued  in  August  term,  1827,  the  question  waa  presented 
as  to  the  proper  manner  of  proving  u  judgment  rendered 
by  a  justice  of  the  peace,  a  transcript  of  which  had  been 
certified  by  the  justice  and  filed  or  recorded  in  the  county 
clerk's  oflSce,  under  the  statute.  The  court  had  come  tc 
the  conclusion,  before  the  argument  in  this  cause,  that  an 

{a)  Ante,  18d. 


OF  TAB  STATE  OP  NEW  YORK,  2S8 

Memplification  of  the  transcript  filed  m  the  clerVa  office   .  ^^-^^^ 

,         .         -     f         A.   .      ,       .,  X,,       August,  18«8. 

waa  competent,  and,  j>ri»ia /arte,  sufficient  evidence  of  the  — j— 

rendition  of  the  judgment ;  and  an  opinion  to  this  effect  v. 

had  been  prepared  in  that  case ;  but,  as  the  judgment  was       Tattle, 
not  entered,  we  thought  proper  to  suspend  it  for  further 
consideration^  as  the  question  was  very  ably  discussed  by 
the  counsel  in  this   cause.     Our  conclusion,  however, 
remains  unchanged. 

The  question  is  by  no  means  free  from  difficulty ;  but  we 
think  the  legislature,  when  they  made  provisions  for  ren- 
dering justice's  judgments  a  lien  upon  land,  under  which  it 
may  be  sold,  and  the  title  transferred  to  the  purchaser, 
must  have  intended  that  the  document  filed  in  the  clerk's 
office,  and  upon  the  filing  of  which  the  judgment  is  to  bd 
entered  or  docketed,  should  be  a  substitute  for  an  ordinary 
judgment  record. 

There  would  be  no  safety  in  purchasing  real  estate  under 
such  a  judgment,  if  the  purchaser,  at  any  period  however 
remote,  whenever  his  title  was  questioned,  were  obliged  to 
produce  the  magistrate  before  whom  the  judgment  was 
obtained,  together  with  his  docket,  in  order  to  establish  the 
fact  of  a  judgment  having  been  obtained.  How  is  the  fact 
to  be  made  out,  if  the  magistrate  dies,  and  his  docket  can- 
not be  found,  or  he  removes  away,  and  carries  his  books 
with  him  ? 

The  transcript,  it  is  conceded,  is  an  authority  to  the  clerk  1 

to  issue  an  execution.    It  must,  therefore  be  evidence  of  a  ^ 

judgment  having  been  rendered ;  for  nothii\g  but  a  judg-  ^ 

ment  can  warrant  an  execution.    If  evidence  of  a  judg-  ] 

ment  for  •that  purpose,  why  should  it  not  be  for  the  pur-  f*289l        \ 

pose  of  sustaining  a  title  acquired  by  the  purchaser  under  ! 

the  execution  thus  issued  ? 

It  is  true  the  act  does  not  require  that  the  certificate  or 
transcript  of  the  justice  should  be  sworn  to  by  him,  or  be  i 

authenticated  by  any  collateral  evidence ;  and  that  there  is, 
therefore,  room  for  abuse  in  the  exercise  of  his  authority. 
The  act  undoubtedly  might  have  been  better  guarded ;  but 
VFe  think  there  is  less  danger  in  the  construction  which  we 
give  to  it|  than  in  that  for  which  the  counsel  for  the  defend- 


^rniOk,     astcoBteiKls.;  aod  it  is  for  thelegi^lature,  fiot  the  coiirt, to 
^j^^ — '  provide  agaiiiBt'the  dwgers  which  are  A^gg^ted. 

y.  :2.  in  JBckeom  es  .4ein.  S^^ctfi^ld,  ^.  CoUins,  (3  Cowen, 

^''^**      -89,)  it wBB'held  that  a  dq^uty^shetifFmay  cooiplQte an^see- 

cution  by  sale  land  coaveyanoe,  after  ||he  ahenff  ^oes  ^at 

df  office,  pr o^ided  the  axecutiQa  ^  was  ieyiod  hefore.    This 

idieposas  of  the  acicoiidrpoint. 

3.  The  plaintifPs  judgment,  it  will  be  iH^OQllect^d,  m^ 
tlooketfiid  ;lhe  AXh  of  April,  1^%,  aad  bis  ^azeouitioa  levied 
mm  the  ISlih  of  July  iQlkwipg ;  'Qridleiy,  the  sjd^aadant  in 
ithe  judgment,  beiagtthen  in:pa8flie0«on. 

On  ithe  SOIh^f  A«guftt>'  Gridley  giv«s  a^ic^apd  eegno* 
uitAn  an.acition  of  ej^toieait  brouiJht'forfth^i^e^remiaQs  by 
*  Tattle,:  the 'defendant.  .Thatco^grmwtt.iagiyan  vorobedience 
'to  an  Awaxd  of  ^aTtntrators.  The  arbitratiw  -boad  bears 
date  the  31st  of  May,  1820,  nearly  two  -inoitfbs  after  the 
^laintiff?8  jiidgineat ; sand,  under  tiie  jfidgimiit  in  ^ectment 
so  cohfeseed,  Tutftle»  in:. the. latter  part  Qf.Augiiisty  il^HOy 
obtains  the  poateatian  of  the  pr^nises ;  laadc  tberfi^id  a&  the 
pkintifi'a  execution  took  place  on  the.lfithrof  Octob^foU  • 
lowing.  The  tquestion  is,  whether,  nader  the^e  pirouQi- 
atanctsj:  the  plaintiff  .was  homA  to  give  jaiqr  <)itber^eTi4aace 
of  >  Gridiey's  titfe  to,  or  interest  in  tJaie  pren>iaas,rthaii  Ihe 
fact  of  his  being!  tn  poMession.  when  tbe  jud^mattt  wasbf^pi 
dered,  and  of  his  having  been  so  for  a  long  time  befoi^. 

rif  the  judgmesat  in  cgectment  had  been  obtained  in  the 
legular  coarse  of  litigation,  I  should  have;  entertaii^  ao 
diMibt  that  it  would  have  tenninated  all  prasunspliQiis  in 
:  favor  of  Gndieyi's  title,  ariung  from  his  pooaeasion-  paaer  to 
f*84D]  -  that  time.  '*That  ejectment  auit.wascommenced  in ,  1-818 ; 
andif  Hills^the  present  leaser,  hadobtaiaed  poaaeasionDf  the 
premises  under  a  sale  upon  his  judgmeat,he  might  have  been 
tamed  out  of  posseasion  by  Tuttk,  by  virtue  of  his  recovery 
in  ejectment.  lA.  judgment  in  ejectment  authonaes  the  plaki- 
tHFto  take  poase$sion  of  the  ipremisesv  whoever  may  be  in  pes- 
-session  of  them.  The  defendant  in  an  ejectment  <aait  cannot 
4efeat  the  action  by  transferriitg  the  possession  to  anothei, 
either  with  or  without  consideration.  Whoever  succeeds  to 
^  his  possession^  sucoeeds  also  to  4he  peifila  of  thasuit. 


Tuttle. 
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But  ki  thifl  ^d«e  the  jocbment  in  ejectment  wba  not  ^  ^"^^^-^^'^^ 

obtainea  upontt  trial  or  upon  -a  default,;  imt  upoU'^.c^gno-  

vit  given  in  pursuance  of  the  a^veard  of  arbitrators.    It  v. 

tftaxkby  then,  precisely  as  though  there. had  been  no  suit-in 
ejectment,  but  the  parties  had  submitted  their  diflSsrences 
in  relation  to  these  premises  to  arbitrators,  and  the,posaes- 
sion  had  been  delivered  Aip  by  Gridley  in  consequence  of 
their  award.  Arbitrators,  we 'well  know,  ^proceed  upon 
equitable,  not  strictly  legal  principles,  in  their  adjudica- 
tions; and  L  apprehend  that  a  change  of  possession,  in  obe- 
dience to  an  award,  cannot,  as  against  a  third  person, 
situated  as  the  lessor  of  the  plaintiff  in  this  case  is,  impose 
upon  him  the  necessity  of  showing  any  other  evidence  of  title 
in  the  defendant  in  his  judgment  and  execution,  than  his 
possession  when  the  judgment  was  obtained. 

But  adhiitting  that  the  judgment  in  ejectment  in  this 
case  is  to  be  considered  as  a  hostile  and  legal  judgment, rit 
appears  from  ^e  testimony  of  Mr.  Sill,  that  Tuttle  claimed 
title  to  the  premises  in  question  in  thatsuijt,  under  uimort- 
rgage  given  by  Gridley  to  him;  and  tiiat  the  only  point  vm 
dispute  was,  whether  the  mortgage  was  ueurious  or  not. 
This  ^was  undoubtedly  (he  same  mortgage  .which  the 
defendant  has  given  in  evidence  in  this  case,  and  which  the 
jury  have  fotind  to  be  usurious. 

The  defendant^  dby  exhibiting  the  xnortj^age,  admits 
Gridley's  title  at  that  time;  and  the  plaintiff,  by  showing 
that  mortgage  to  have  been  usurious,  shows  that  Gridley's  j^- 

title  was  not  affected  by  it.  l| 

•4.  If  these  views  are  correct,  then  the  defendant,  though  (*241        I 

he  was  in  possession  ^hen  the  sale  took  place  under  the  J 

exe*cution  of  Hills,  stood  precisely  in  Gridley's  place,  and  | 

there  is  no  pretence  of  his  possession  being  lidrerse,  so  as  h 

to  affect  the  deed  of  the  sheriff  to  HiUs,  admitliiBg  the  !f 

principle,  that  land  held  adversely  is  incapable  of  grant  to  ^ 

apply  to  judicial  sales  and  conveyances.  [1] 


I 


[1]  ThiB  dedfliou  wu  roTeraed  on  error.  See  S.  C.  6  Wen.  213.  See  also 
Pttks  V,  Jadnon,  11  id.  948.  See  bIio  Jadcson  v.  Poet,  15  Weo.  «B8. 
Hooker  «•  Pkroe,  3  HiU,  690.    See  JadkiOn  v  PoH,  «nie  135^  i  \ 


Jackson 

▼. 
Tibbito. 
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TTTICA.  The  deed  from  Gridley  to  Tuttle  was  properly  rejected* 

"^  ^ *  Tuttle  never  was  in  possession  under  it.    Gridley  remained 

in  possession  until  1820  ;  and  Tuttle,  by  receiving  the  deed 
from  the  arbitrators  as  a  part  of  their  award,  seems  to  have 
admitted  that  it  had  not  previously  been  delivered.  But  at 
all  events  Gridley,  remaining  in  possession,  had  an  interest 
in  the  land,  which  was  barred  by  the  lessors'  judgment,  and 
was  capable  of  being  sold  under  it. 

Motion  for  new  trial  denied. 


Jackson,  ex  dem.  Bratt  and  others  against  Tibbits. 

Though  a  deed  EjBCTMENT  for  129  acres  of  land,  being  the  west  half  of 
erative*"word8  lo*  No.  2,  of  the  7th  allotment,  according  to  the  partition 
iK}thof  apartu  of  one  fou^th  (formerly  the  Teunise  orVan  Vechten  share) 

lion  and  an  or-  , 

iginai  deed,  of  Hosick  patent,  which  partition  was  made  by  P.  Schuyler, 
M*a  jLtSi^  J-  Van  Ingen  and  H.  P.  Schuyler,  in  1800.  This  lot  No. 
[•242]  129  is  •a  part  of  the  original  lot  No.  61,  in  the  general  par- 

^  i^ta  tition  of  the  patent  made  by  Bleecker,  May  27th,  1754. 

of  the  parties 

appearing,  in  fact,  or  on  the  face  of  the  deed,  to  be  a  common  interest,  and  the  deed  being 
confined  to  that ;  yet,  if  this  be  not  so,  it  will  pass  the  interest  of  the  several  grantors,  as 
an  original  deed,  provided  they  have  any  such  interest  as  may  \k  oorered  by  the  words  des* 
cribing  the  subject  matter. 

A  deed  must  receive  its  construction,  tm  to  what  it  shall  convey,  from  its  language  and 
subject  matter. 

The  statute  of  March  16th,  1785,  (1  Jones  &  Varick,  201,)  providing  for  the  partition  ol 
patented  and  other  lands,  is  confined  in  its  operation  to  joint  or  common  ownem  of  equal 
shares ;  and  if  a  partition  be  made  where  the  shares  are  unequal,  it  is  void.  [1] 

A  partition  under  that  act  must  designate  the  parties,  who  are  to  take  In  severalty,  by 
name,  or  with  as  much  certainty  as  a  deed  of  conveyance  \  and  where  the  commissioners 
awarded  in  severalty  thus  :  to  B's  representatives,  without  naming  them ;  heftl^  that  thp  parti- 
tion was  void  for  uncertainty  of  the  persons  who  were  to  take. 

One  tenant  in  common  entering  on,  or  being  in  possesion  of  lands  generally,  shall  be  pre- 
sumed to  have  entered,  or  taken  and  possessed,  consistently  with  the  common  title  of  all ; 
and  in  nuch  case,  though  the  possession  be  exclusive,  the  statute  of  limitations  will  not  niu 
against  his  co-tenant;  but  where,  by  some  notorious  act,  he  claims  an  exclusive  right, 
though  it  be  under  a  title'  which  is  void^  yet  the  statute  shall  run  from  the  time  of  such 
daim. 

Thus,  where  a  tenant  in  common  caused  a  partition  to  be  made,  professing  to  be  under  the 
act  of  1785,  (1  Jones  &  Varick,  201)  which  was  void  in  law,  yet  he  having  p^^aossed  in 
severalty  under  the  partition  for  20  years,  keld^  that  a  co-tenant  was  barred  his  right  of  entry. 

[1]  Nor  was  this  act  obligatory  on  one  who  at  the  time  was  a  famme  covert^  and  was  not 
made  a  party  to  the  proceedings,  although  they  were  had  on  the  application  of  her  hushaiid 
Zimmennaa  v,  Eapp,  20  Wen.  100.    See  alao  Dig.  N.  T.  B«p.  by  Hogan,  tit.  Partition. 


Jackson 

V. 

Tibliite.  t 
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At  tne  Rensselaer  circuit,  before  Duer,  C.  Judge,  the      ^^^"^oa 
jury  found  a  special  verdict  as  follows :  '  ^ 

^hat  OS  to  812  fH  of  the  locus  in  quo  the  whole  into  829 
parts  to  be  divided,  the  defendant  was  not  guilty. 

As  to  the  residue^  being  17  Hf  of  the  locus  in  quo,  the 
jnry  found  the  grant  of  the  Hosick  patent,  June  2d,  1688, 
to  Maria  Van  Rensselaer,  Hendrick  Van  Ness,  Jacobus 
Van  Cortlandt  and  Gerrit  Teunise  ;  that  Van  Rensselaer 
and  Teunise  dying,  whereby,  upon  the  doctrine  of  joint  ten- 
ancy, the  whole  survived  to  the  othei|  two  patentees,  they 
(Van  Ness  and  Van  Cortlandt)  the  two  survivors,  conveyed 
one  fourth  of  the  patent  to  Johannes  Van  Vechten,  the  heir 
of  Teunise,  by  indenture,  bearing  date  October  18th,  1706. 

The  rights  l^f  the  parties  to  this  suit  were  involved  in  the 
history  of  Johannes  Van  Vechten's  fourth  part,  in  relation 
to  which  the  iury  found  substantially  the  following  facts  : 
Of  this  4th  part,  he  (Van  Vechten)  conveyed  (June  lOlh, 
1707)  the  right  half  (then  yet  undivided)  to  Jonas  Douw  ; 
and  on  the  30th,  of  October,  1741,  he,  (Van  Vechten)  con- 
veyed the  residue  to  Hendrick  Bries,  Barent  Van  Bure,  jun. 
and  Bamardus  Bratt,  jun.  May  27th,  1754,  by  partition' 
and  deed  of  that  date,  pursuant  to  a  survey  of  John  R. 
Bleecker,  this  4th  part  was  allotted  in  severalty  to  Van 
Vechten's  grantees,  as  lots  18,  20,  21,  29,  57,  60,  54,  51, 
48,  45,  38  and  42,  called  original  lots.  Previous  to  this, 
January  20th,  1753,  Van  Bure  had  conveyed  his  interest  to 
Bratt  and  Bries,  his  co-tenants ;  and  on  the  22d,  two  days 
after,  they  conveyed  the  same  interest  to  Edward  Collins. 
Bries  died  in  1754,  and  Van  Bure  in  1777,  Barnardus  Bratt 
surviving,  and  taking  Bries'  interest  by  survivorship  as  joint 
tenant.  On  the  4th  of  October,  1786,  Bamardus  Bratt  con- 
veyed his  share  derived  from  Bries  to  his  (B.  B.'s)  son, 
Daniel  Bratt,  who,  on  the  same  day,  coi  veyed  one  undi- 
vided half  of  this  Bries'  share  to  Thomas  L.  Witbeck. 
Deoember,  15th,  1787,  a  bill  in  chancery  was  filed  by 
Dirck  Van  Vechten,  Volkert  Van  Vechten  and  others 
against  Catharine  Bratt,  and  Hendrick  and  the  other  chil- 
dren of  Barnardus  Bratt,  and  Witbeck ;  and  March  22d, 
1 797,  one  half  of  all  the  land  derived  by  the  defendants  in 
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TibbitB. 
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UTICA,      the  bill  from  ^Barnardus  Bratt  and  Hendrick  Brie«,  or  either 

August,  1828.  1111  r  1 

— j-T" of  them,  were  decreed  by  the  court  of  errors  to  the  com 

y.  plainants,  and  were  afterwards  conveyed  to  them  accord 

ingly. 

Jonas  Douw  died  seised  of  his  one  half,  (which  he  derived 
from  Johannes  Van  Vechten,)  before  the  statutes  of  des- 
cents, leaving  Peter  Douw^  his  eldest  son  and  heir,  who 
also  died  before  the  statute  of  descents,  leaving  two  sons, 
Volkert  P.  Douw  the  eldest,  and  Abraham  Douw  his  second 
son.  The  latter  4ied  previous  to  January  13th,  1790, 
leaving  4  children  his  heirs  at  law. 

CoHins  died  previous  to  March  27th,  1787,  without  issue, 
leaving  John  C.  Holland  his  collateral  heir.  This  Hollan<C 
by  3  several  conveyances  of  different  pari&,  dated  January 
17th,  1783,  March  27th,  1787,  and  September  4th,  1787, 
passed  all  his  interest  to  Thomas  L.  Witheck,  viz.  the  Van 
Bure  share. 

In  1789,  Barnadus  Bratt  died  seised  of  all  his  share  which 
he  purchased  of  Johannes  Van  Vechten,  leaying  Daniel 
Bratt,  John  B.  Bratt,  Gerrit  Teunise  Bratt,  Hendrick  Bratt, 
Elizabeth,  wife  of  John  L.  Bratt,  and  Mary,  wife  of  Thomas 
Lotteridge,  his  children  and  heirs  at  law. 

On  the  13th  of  January,  1790,  by  indenture,  between 
Volkert  P.  Douw  and  the  four  children  of  his  deceased 
brother  Abraham,  of  the  one  part,  and  the  heirs  of  Bar- 
nardus  Bratt,  with  Witbeck,  of  the  other  part,  the  Douws 
conveyed  all  their  interest  to  the  Bratts  and  Witbeck,  re- 
serving lot  No.  48,  lot  No.  38,  except  365  acres,  440  acres 
of  lot  No.  42,  and  309  acres  of  lot  No.  54.  Tl^^  parts  so 
reserved  were,  by  the  same  indenture,  conveyed  by  Witbeck 
and  the  Bratts  to  the  Douws.  On  the  29th  day  of  October, 
1790,  Witbeck  coveyed  to  the  Bratts  all  his  (W.'s.)  interest 
derived  from  the  Douws. 

In  July  term,  1798,  James  Caldwell  recovered  a  judgment 
in  this  court  against  Witbeck,  which  was  docketed  August 
26th,  1798,  under  a/. /a.  upon  which  the  sheriff  of  Rensse- 
laer, on  the  16th  of  April,  1800,  sold  to  George  Tibbits,  the 
defendant  in  this  cause,  all  Witbeck's  interest  in  the  ortginal 
lots  above  mentioned.    The  sheriff's  deed  was  executed 
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August  19th^  idOQ;  kniiibdut  tUis  time  Peter  S.  Schayler, 
•James  Van  Ingen  and  Hahnan  P.  Schuyler  were  appointed 
eomAuBsidneiB^uiiderthe  act  of  March  16th,  1735,  (I  Jones 
&  Yarick,  201,)  to  fwtiitionihe  originnl hU.  They  caused 
them  to  be  survejed,  oscierta^nuig^and  ispi^cifying  the  con- 
tents of oachoriginallot;  ip^hichrwer&'jiiAatioiied particularly 
in  the  $pecial  v^rdict^  0^^)  ThS^  surrey  was  compleled  and 
a  copy  of  the  commissioners*  proceedings  Mias  filed  with 
the  secretary  of  state  asid  kniMseit  vfiih  tlie<;lerk  of  Rensse- 
laer county,  on  the  7th.  Auguiflr,  1*800.  The  commissioners 
ascertained  that  the  aggregaite  amount  of  the  original  lots 
was  14,478  acres..  Thi^  partitioln  was  acted  upon  and  car- 
ried into  effect  by  serveral  o£  the  parties. in  intereat,  but 
never  by  Hendrick  Bratt  or  his  hfeirs,  tjie  lessors  of  the 
plaintiff  On  the  24th  of  November^  1800,  the  Bratts,  ex- 
cept Hendrick,  joined  with  others  in  a  partition  deed  of  the 
premises  ^urv^yed  and  partitioned  a»ki£(t  mentioned,  be- 
tween them  and  Tibbits,  the  now  defendant,  (according  to 
that  survey,)  and  conv^ey^d  their  interest  to  'ribbltfi.  The 
premises  in  question,  (the  half  of  lot  2,  in  the  7Lh  allotment,) 
fell,  by  the  partition  of  Van  Ingen  and  Schuyler,  to  the 
Van  Bure  share.  The  possession  of  the  defemlant,  by  him- 
self or  tenant,  of  lot  No.  2,  commenced  in  1800,  when  Jacob 
L.  Viele  took  an  agreement  fronfLTibbits  (the  defendant)  for 
a  deed.  On  the  6th  of  Qetober,  l^Oa,  Viele  took  the  deed 
from  the  defendant  and  Johja  D^  Dickinson,  for  one 
half  q(  the  lot,  the  premises  in  qjueation;  and  this  suit 
was  conmienced  February  23d,  1825,  Tib  bits  having, 
by  oon|tot,  been  substituted  as  defendant^  instead  of 
Viele.     '  /    /  .    1  r 

Hendrick  Bratt  died  March  28th,  1823,  lea\ing  the  les- 
sors  of  the  plaintiff  his  children  and  heirs  at  law,  to  whom 
his  right  in  the  j^tent  descended.    Bolf  whether :  &€. 


UTICA, 
Augnat.    1628 

JackROn 

r. 
TibbitB, 


(•>  The  4aaiititifl«  w«re  Afl  fbUovi  : 

" 
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UTICA,  Fartlier  facts  ml  be  found  staled  in  the  opinion  cf  lb« 

*J!f^^  court. 

Y.  J.  V.  Henry  now  moved  for  judgment  upon  the  speciai 

TibbitB.      rerdict  in  favor  of  the  plaintiff.    . 
.*245}  *He  Btated  the  following  points : 

i.  That  the  leesors  of  the  plaintiff  »haYe  shown  title  in 
themselves  to  17  parts  and  fff  of  a  part  of  the  premises 
in  question.  \, 

2.  That  the  prf^ceetiings  of  Peter  S.  Scujler,  James  Van 
Ingen,  and  Harmanus  P.  Scujler,  under  the  act  entitled 
"  An  act"*  for  the  partition  of  lands,"  passed  the  16th  of 

'March,  1785,  to  divide  the  lots  No.  18,  20,  21,  29,  67,  60, 
^1  51,  48,  45,  38  and  42  in  the  Hosick  patent,  are  of  no 
effect  as  against  the  lessors  of  the  plaintiff: 

3.  That  the  right  of  entry  of  the  lessors  of  the  plaintiff,  is 
not  affected  or  tolled  by  lapse  of  time. 

He  furnished  a  statement  in  writing  to  the  court,  dedu- 
cing the  plaintiff's  claim  as  follows : 

The  quantity  to  be  recovered  stands  thus  from  the  spe- 
cial verdict : 


r  n 


The  contents  of  the  Gerrit  Teunise  lots  by 

the  commissioner's  survey,  are  14,478  0  00 
Deduct  i  conveyed  to  Jonas  Douw,  7,289  0  00 
Deduct  Van  Bure's  share  conveyed  to  Col- 
lins, and  vested  in  Witbeck's,  {  2,413  0  00 

4.826  0  00 

I  decreed  to  the  Van  Vechtens,  2,418  0  00 


2,413  0  00 
Deduct  i  of  i,  Witbeck's  part  of  Bries*  share,     1,206  S  00 


Left  for  Bamardus  Bratt's  representatives,        1  206  2  OC 
Conveyance  between  the  representatives  of  • 
'  Douw,  and  Thomas  L.  Witbeck,  anS  the 
Bratts  ;  and  from  Witbeck  to  the  latter. 
The  representatives  of  Douw  got  under  the 
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first  mei^ioned  conyejancei  accordiog  to 
the  coHmuMioner's  survey,  Idt  No.  48, 

Lot  No.  38,  except  365  acres, 

b  lot  No.  42| 

In  lot  No.  54, 


1,498  0  00 
1,220  0  00 

440  0 

309  0 


uncA, 

Aqgast,  1828. 
Jadnon 

T. 

Tibbiti. 


00 
00 


3,467  0  00 


7,239 


0  00 


•J  of  share  conveyed  by  Johannes  Van  Vech- 

ten  to  Jonas  Douw,  as  above, 
Deduct  what  was  conveyed  by  Witbeck  and 

the  firatts  to  the  representatives  of  Douw,    3,467  0  00 
Gave  to  Witbeck  and  the  Bratts,  under  the    

conveyance  from  the  representatives  of 

Douw  to  them,  and  released  by  Witbeck 

to  the  Bratts, 
According  to  the  contents  of  the  lots  under 

the  commissioner's  survey  as  above,  the 

share   of  Barnardus  Brait's  representa* 

tives  was  as  above. 


3,772  0  00 


i  to  lessors,  as  heirs  of  Hendrick  or  of  Bar- 
naidus  Bratt, 


1,206  2  00 
4,978  2  00 


829  3  00. 


829)14478(17||i 
829 


6188 
5803 


[•246J 


X  P.  Cushman  4-  A,  Van  VecfUen^  contra,  relied  on  the 
following  points : 

1.  That  upon  a  special  verdict,  it  is  the  province  of  the 
court  to  determine  the  effect  and  operation  of  deeds  and 
written  instruments  thereon  found  to  have  been  executed, 
trithoat  regard  to  the  finding  of  the  jury  as  to  tjiose  parti- 
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xrriCA,_   cidaiv;  and  for  that  purpose  the  special  verdict  regularh 
— r- must  «et  forth  such  deeds  and  instruments  in  Juxo  verba 

Jacksoxi 

Y.      '    that  the  court  rtiay  judge  of  the  whole  contents ;  - 
Tibbitf,  2  ipj^^^  ^^^  lessors'  title  las  heirs  of  their  father  Hea. 

diick  Bratt/ deceased,  one  of  the  mt  heirs  at  law  of  %ar* 
nardus  Bratt,  deceased,  extends  only  to  }  of  such  part  of 
the  premises  in  question,  as  the  legal  representatives  of 
Bamardus  Bratt  are  entitled  to ; 

3.  That  the  right  of  Bamardus  Bratt's  representatives  is 
limited  to  the  lands  which  they  derived  title  to,  under  Ger- 

1*247]  rit  •Teunisi,  through  the  deed  of  Johannes  Van  Vechten, 

of  1741,  to  Bamardus  Bratt,  Hendrick  Bries,  and  Barent 
Van  Bure ; 

4.  That  the  deed  of  January,  1790,  between  Volkert  P. 
Douw  and  others,  the  representatives  of  Petrus  Douw  of 
the  one  part,  and  the  representatives  of  Bamardus  Bratt 
and  Thomas  L.  Witbeck  of  the  other  part,  appears  on  its 
face  and  by  its  terms  to  be  a  mere  partition  deed  of  the 
common  interests  of  the  parties  thereto,  claimed  under  the 
deed  of  1741,  and  delSnes  the  extent  of  those  interests, 
and  therefore  its  legal  operation  is  to  sever  the  common 
interests  thus  defined,  so  far  as  relates  to  the  grantors  and 
g^rantees ; 

5.  That  the  deed  of  October,  1790,  from  Tlomas  L. 
Witbeck  to  the  Bratts,  operated  only  to  extinguish  any 
separate  interest  which  the  grantor  might  have  acquired 
from  any  of  the  Douwb  therein  named,  which  is  not 
thereby  exdipted ;  but  as  no  such  interest  appears  by  the 
special  verdict,  it  would  seem  that  it  was  given  by  Witbeck, 
and  accepted  by  the  Bratts  merely  for  greater  caution ; 
valeat  quantum  valere; 

6.  That  the  deeds  set  forth  in  the  special  verdict  show 
that  the  share  of  Van  Bure  under  the  deed  of  1741,  was 
sold  and  conveyed  by  him  to  his  co^grantee^  Bratt  and  Bries, 
who  sold  and  conveyed  the  same  to  Edward  CoUioSy  from 
whom  the  title  pass^  to  Thomas  L.  Witbeck,  aod  from  him 
by  sherifTs  i|ale  to  the  defendant,  and  that  Bamardus  Bratt 
took  the  share  of  Bries  under  the  same  deed  by  aurmor- 
ship,  and  conveyed  the  ^ame  to  his  son^  Daniel  Bratt»  irhe 
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Bold  and  conveyed  the  half  to  Witbeck,  which  has  also  ^  ^Y^h^ 

^  M  August,  d828' 

passed  from  Witbeck  to  the  defendant ;  — ja<4aon 

7.  That  the  decree  in  the  court  of  errors,  and  the. release,  v. 
in  obedience  to  it,  show  that  the  one  moiety  of  what  then 
remained  to  the  representatives  of  Barnardus  Bratt,  under 
ihe  deed  of  1741,  by  title  derived  through  Hendrick  Bries 
and  Barnardus  Bratt,  passed  to  the  Van  Yechtens,  and 
^us  the  share  of  the  representatives  of  Barnardus  Bratt, 
(except  his  son  Daniel,  to  whom  he  had  conveyed  the  Briei^ 
share,)  was  reduced  to  one  ftioiety  of  one-third  of  Garret 
Teunise's  quarter  of  the  patent,  after  deducting  the  3532 
acres,  released  in  severalty  to  the  Douws  by  the  Bratts  and 
Witbeck,  by  the  partition  deed  of  January,  1790 ; 

•8.  That  the  premises  m  question  in  this  suit  are  the  [•2481 

westerly  half  of  lot  No.  2,  in  the  7th  allotment ;  the  whole 
of  which  lot,  by  the  partition  of  1800,  fell  to  the  share  of 
the  representatives  of  Barent  Van  Bure,  whose  one-third 
part,  under  the  deed  of  1741,  Barnardus  Bratt  and  Hen- 
drick Bries  sold  and  conveyed  to  Edward  Collins ; 

9.  That  the  premises  in  question  have  been  held  in 
adverse  possession  by  the  defendant,  or  Jkcob  L.  Viele 
under  him,  since  1800,  and  of  course  more  than  24  yearf 
before  this  suit  was  commeQce^ 

They  delivered  to  the  court,  a  written  statement  deduc- 
ing the  defendant's  title  as  follows  : 
Gerrit  Teiinise's  one-quarter  of  the  patent,  accord-     ^»«^ 

ing  to  the  pommissioners'  survey,  contained  14,478 

Deduct  what  was  released  tp  the  Douws  by  the  par- 
tition deed  of  January,  1790,  \yhiqli  defined  the  . 
extent  of  t^eir  claim  to  bie  3,467 

Which  leaves  to  the  representatives  of  B.  Bratt,  H. 

Bries  and  B.  Van  Biire,  11,011 

Deduct  J*for  the  share  of  Van  pure  which  was  qon- 
yeyed  to  B.  Bratt'  and  Hendrick  Bries,  who  sold 
and  conveyed  it  to  Edward  Collins,  from  whom 
ft  descended  to  John  C.  Holland,  who  sold,  and 
cSnveyed  it  to  Thomas  L.  Wiibeck,  from*  whom 
it  passed,  by  the  sheriff's  salei  to  the  defendant,  , 
George  Tibbits,        '  3,670J 
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(JTICA,       Which  leaves  to  the  representatives  of  B.  Bratt,  and 
^!^^;^-      H.Brie8.  7.3401 

Y.  Deduct  i  for  the  share  of  H.  Bries,  which  vested  in 

TibbitB.  g  Bratt  by  survivorship,  who  conveyed  the  same 

(o  bis  s^n  Daniel  Bratt,  and  Daniel  Bratt  sold  i 
thereof  to  Thomas  L.  Witbeck,  from  whom  it 
passed  by  the  sheriff's  sale  to  the  defendant, 
George  Tibbits,  3,67aj«i 

^hich  leaves  to  the  representatives  of  B.  Bratt,       3,670J 
Deduct  i  conveyed  to  the  Van  Vechtens  under  the 

decree  of  the  court  of  chancery,  1835^ 

Which  leaves  to  the  heirs  at  law  of  B.  Bratt,  1835 J 

[•249]  •Deduct  f  for  the  shares  of  the  5  heirs  of  B.  Bratt, 

who  conveyed  the  same  to  George  Tibbits,  1525| 

Which  leaves  for  the  children  of  Hendrick  Bratt, 
deceased,  (the  lessors  of  the  plaintiff,}  as  their 
proportion  in  the  whole  patent,  to  be  taken  out 
of  the  lots  which  in  the  partition  were  allotted  to 
the  representatives  of  B.  Bratt,  and  not  out  of  the 
premises  in  question,  which  were  allotted  to  the 
representatives  of  Barent  Van  Bure,  309^ 

Curta^  per  WooDwoRTH,  J.  The  deed  of  January  13th, 
1790,  the  partition  by  Van  Ingen  and  the  Schuylers,  and 
the  adverse  possession  by  the  defendant,  form  the  subjects 
of  consideration  in  disposing  of  this  cause. 

1.  The  deed  of  January  13th,  1790,  was  between  the 
heirs  or  descendants  of  Joseph  Duow  of  the  first  part,  and 
,the. heirs  of  Bamardus  Bratt,  with  Thomas  L.  Witbeck, 
of  the  second  part.  By  that  deed,  the  Douws  conveyed  all 
their  interest  in  the  patent  to  Bratts  and  Witbeck,  except 
3467  acres,  which  it  is  agreed  they  reserved.  What  was 
the  interest  of  the  Douws  ?  We  must  take  the  answer 
from  the  special  verdict.  It  was  Jonas  Douw's  share ;  or 
in  other  words,  it  was  one  half  of  the  Van  Vechten  share 
of  the  patent,  7239  acres,  equal  to  the  whole  quantity  which 
Van  Vechten  afterwards  conveyed  to  three :  Bratt,  Bries 
and  Van  Bure.  Nothing  appears  of  Jonas  Douw  or  his 
descendants  ever  parting  with  any  of  their  interest,  till  the 
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execution  of  the  deed  in  question.    That  deed  war,  nu  doubt,      XTTIC  A, 

sufficient  to  canr  all  the  interest  of  the  Douws  in  the  land  — r-- ■ 

not  reserved  by  it.    The  unreserred  lands  amounted  to  t.  ^ 

3772  acres,  then  undivided.    This  portion,  followed  as  the       Tibbit^ 
deed  of  January^  1790,  was  by  the  conveyance  from  Witbeck 
to  the  Bratts  of  October,  29th  1790,  became  wholly  vested 
in  the  latter. 

It  was  contended  by  the  coonsel  for  the  defendant,  that 
this  deed  was  but  a  partitiftn  of  the  conunon  interest  of  the 
parties,,  which  they  derived  from  Jonas>  Douw  on  the  one 
hand,  and  Bamardus  Bratt  on  the  other.  The  inference 
is  drawn  from  its  purporting  to  be  a  mere  partitioir  deed, 
and  other  circumstances  which  perhaps  give  some  plausi- 
bility to  •the  ground  taken.  But  the  proportions  of  own-  [•250 
ership  between  the  parties  are  not  stated  by  the  deed ; 
whereas  they  are  found  by  the  verdict  to  be  sufficiently 
large  in  the  Douws,  for  giving  what  it  is  now  claimed  passed 
to  the  Bratts  and  Witbeck.  The  quantity  conveyed 
depends  on  the  share  owned  by  the  Douws  at  the  time.  » 
The  deed  may  have  been,  as  supposed,  a  mere  partition  of 
Bamardus  Bralt's  and  Jonas  Douw*s  shares ;  but  till  this 
is  shown,  either  upon  the  face  of  the  deed,  or  by  the  rights 
of  the  parties  at  the  time,  the  supposition  cannot  be  sanc- 
tioned. Such  a  course  would  be  to  abandon  the  case  made 
out  by  the  special  verdict,  and  to  Overturn  facts  by  conjec- 
ture. Though  good  as  a  partition,  there  cannot  be  a  doubt 
*that  the  deed  is  equally  available  as  an  original  conveyance. 
It  must  receive  its  legal  construction  and  operation,  accord- 
ing to  its  language  and  subject  matter.  These  are  the  only  * 
controlling  circumstances  before  the  court. 

The  Douws  grant,  bargain,  sell,  alien,  release  and  con- 
firm to  the  Bratts  and  Witbeck  in  fee,  after  a  specific  res- 
ervation, and  upon  a  pecuniary  consideration  expressed,  all 
the  right,  title,  &c.,  of  the  former  to  the  lands,  dec.  in 
Hosick  patent.  Here  are  the  consideration  to  raise  the 
use,  the  operative  words,  and  a  subject  matter  for  a  bargain 
and  sale,  or  lease  and  release. 

2.  The  partition  upon  which  the  defendant  relies,  pro- 
fesses to  be  made  in  pursuance  of  the  act  for  partition  of 
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A  ^f  tsas  ^^^^^*  ^^^^^  ^^^^^  ^^^  ^^^'  ^^  ^^^^^  *  Varick,  201.) 
j^^^j^^ — ^  Thk  act  prOYvled  that  the  proprietor  of  midivkled  lands    ' 
▼.  inclined  to  make 'partition,  might  giTe  notice  in  a  newspa- 

^  '  per,  that  three. oommisAiooers  were  appointed  £or  the  pur- 
pose. No  objeQtion  being  made,  they  because  comrnifision- 
ers  of  coufb^.  Objections  ^^ere  to  .be*  heard  and  decided 
by  a  judge.  When  the  commission  was  filled,  ita  members 
were  to  give  another  newspaper  notice  of  the  time  and 
place,  when  and  where  they  lyo^d  proceed  to  partition. 
When  they  had  ascertained  >i^o  and  how  many  werp  the 
patentees,  or  persons  claiming  equal  undivided  shares,  they 
were  to  divide  the  land  into  as  many  allotments  as  they 
should  think  best;  and  each  allotix^ent  into  A3  many  lots  as 

[•251}  there  were  patentees  or  other  •owners  claiming  equal  shares. 
The  commissioners  we^e  then  to  prepare*  and  conduct  a' 
balloting  or  drawing,  whic^  was  to  be  sq  managed,  that  at 
Iqast  one  lot  in  each  allotment  should  be  drawn  to  some 
one  of  the  proprietors;  that  is  to  say^  each  jpiroprietor  was 
to  have,  as  nearly  as;  might  be,  upon^^the  plan  of , dividing 
and  drawing  proposed,  a  share  of  the  allotments  equal  to 
eaiQh  of  the  other  propri^tprs.  The]l9^  thus^drawn  became 
the  several  property  pf  the  persion  to  whom  .they  fell.  By 
the  5th  section,  subdivisions  of  patents^  or  smaller  tracts  ly- 
ing in  common,  might  be  divided  in  the  same  manner.  The 
6th  section  provided  fop  ^quaIiziBg  improvements  made 
while  the  land  lay  in  common,  by  a  pecuniary  compensa- 
tion. By  the  7th  section,  if  lots  should  hs^ppen  under  the* 
^  5tb  to  be  drawn  to  one  or  more  having  i\o  title,  such  lots 
were  still  to  remain  in  common.  These  are  all  Uie  provi- 
sions of  that  statute  which  it  is  necessary  to  consider  yrith 
a  view  to  the  <iuestions  raised  upon  it. 

In  the  case.before  the  court,  the  partition  w.bj^  thus :  '*  To^ 
.  Bamardus  Bratt's  representatives,"  (without  paming  them) 
*'lot  No.  1  in  the  first  allotment,  containing  £2  acres,  &,c.  ;^ 
and  in  the  same  form  to  Hendrick  Bries'  and  Barent  Vaa 
Bure'srepresentatives;  thus  treating  the.  representatives  of 
each  as  common  owners  of  equal  shares. 
.  The  statute  has  no.  application^  except  to  .existing  owners 
of  equal  sha|ces.    The  manner  of  distribution  and  diviaioi^ 
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could  hardly  fail  to  work  the  most  palpaUe  injustiee  ^  ^  ^  ^"^^^ 

any  other  rights.    The  land  in  question  was  owned  in  v.eiy  

unequal  proportions,  among  the  defendant,' the  Bratts,  the  y. 

Douws,  Van  Vechtens,  tec.    It  is  not  powible  to  satiafy      Tjbbjt^ 
these  various  claims  by  a  distribution  in  setieralty^  upon  the . 
plan  followed  by  the  commissioners.   .  It  obuld  not  be  do&e 
short  of  seyeral  divisions  and  subdivisiobi.    The  eonunis^ 
sioners  proceeded  as  if  the  whole  fourth  of  the  pitteQt,  had'» 
been  originally  granted  to  Bratt,  Bries  and  Vaa  Bure;  and 
belonged  at  the  time  to  liieir  respeotire  fafleuties  by  descei^ ; 
wherescs  the  only  portion  claimed  in  that  way^  was  the. 
twelfth,  in  the  famHy  of  the  Bratts.    The  objeet  of  all  exit 
partition  acts  is  to  giv6  to  the  actual  fiufasiating  owner,  ia 
severalty,  what  he  before  held  in  eomnkm*    The  atatute ' 
conferred  on  the  commissioners  a  ^naked  power,  whkh  '"•262' 

must  be  strictly  construed  and  closely  followed.  In  a 
special  manner,  this  rule  should  toit  be  relaxed^  wheii  Ui^. 
power  is  exercised  by  the  nomin^^  of  ia,  party  in  iaterest,  - 
whose  appointment  may  never*  be  heard  of  by  the  oo-»te&« 
ants,  tiU  their  rights  are  divested.  '  This  pairtitian  .wa» 
clearly  void,  as  not  ejtercisedupon  a'properaulqect  matter; 
upon  equal  shares.  /. 

Again,  if  there  was  a  subject  matter,  if  heie  wera  those 
equal  rights  contemplated  by- the  statute,  who  can  be  re^* 
ceived  as  owners  in  seyeralty  undeir  suehu  partition'  ?  .  .Who 
are  we  tounder^and  by  the  representatives  of  Rra;tt,.Briea 
and  Yan  Bure?  The  statute  mtended  the  proceeding  as 
a  substitute  for  a  deed  of  partition.  Who  would  ta(ke  un- 
der a  deed  giving  such  a  desigaatioa*  to  the  parties?  U 
cannot  be  doubted  that  the  law  requires  qinte  as  great  a 
degree  of  eertainty  in  this  summary  eaf parte  proceeding,  as 
|t  would  demand  from  a  deed  of  the  parties.  The.  woixl,' 
representative^  has  -no  technical  meaiiin{g  in  the  law.  It 
nmy  signify  beins  or  executors,  at  repre$eniatw6  may  mieaa 
one  who  is  substituted  for  another  in  any  business:  but  the 
word  never  signifies  a  grantee.  It  cannot,  moet  ceitainly, 
be  applied  to  any  of  the  proprietors  at  the  time  of  the  par- 
tition^ except  the  Bratts;  and  to  reach'  them  we  must  add 
the  epithet  redl^  to  distinguish  them  from  Bamardus  Bratt's 
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UTICA,      executon.    The  partitioii  is  yoid  for  uncertainty  of  pei 

Angost,  1828.  '^  J  r 

— — SODS. 

Jftckson 

Y.  This  view  of  the  case  entitles  the  lessors  of  the  plaintiff 

TAbiti.      ^  17fft  of  the  premises  in  question,  unless  their  claim  is 
barred  by  the  statute  of  limitations. 

3.  The  defendant  has  shown  a  clear  adverse  possession 
for  21  to  26  years  before  suit;  a  possession  which  would 
certainly  toll  the  entry  of  all  the  world,  except  the  lessors 
of  the  plaintiff,  or  other  tenants  in  common  with  the  defend- 
ant. But  full  possession  by  one  tenant  in  common  for  many 
years,  will  not  per  se,  constitute  an  adverse  possession 
within  the  statute  of  limitations.  [1]  No  case  goes  the 
length  of  tolling  an  entry  by  such  a  circumstance,  within 
the  short  period  of  25  years.  [2]  (Vide  6  Cowen,  633,  4.) 
This  is  on  the  preaumption  that  the  possession  x>f  one  is  in 
support  of  the  common  title  of  all.  [3]  (ibid.)  But  it  it 
[*25S]  equally  clear,  both  upon  the  English  *cases  and  our  own, 

that  this  presumption  may  be  repelled,  and  an  adverse  pos- 
session estaUished,  by  proof  of  an  open  claim  of  exclusive 
right.  [4]  A  refusal  to  account  or  a  denial  of  title,  on  de- 
mand by  the  co*tenant,  is  an  ouster,  (ibid.)  And  in 
Jackson  v.  Brink,  (5  Cowen,  482,)  a  purchase  by  one  ten- 
ant in  common  of  another's  share  at  sheriff's  sale,  though 
the  sheriff's  deed  was  void  of  uncertainty,  was  holden  an 
ouster.  The  cases  cited  firom  Wheaton,  in  Jackson  v. 
Brink,  go  farther  to  illustrate  and  establish  this  doctrine. 

What  then,  in  this  view,  is  the  case  before  the  court  t 
Up  to  1800,  the  period  of  the  partition,  the  defendant  was 
confessedly  a  tenant  in  common.  The  partition  then  takes 
place ;  a  public  act,  upon  which  the  defendant,  claims  to 
exclude  his  co^-tenants,  and  hold  in  severalty.  The  parti- 
tion was  void;  but  it  was  not  the  less  an  act  of  adverse 
possession,  an  ouster  of  the  co-tenants.  Jackson  t;.  Brink 
decides  that  a  deed  or  paper,  though  void,  may  yet  operate 

[1]  AdHBS  OB  ^6ot.  4Ui  ad.  134. 
[2]  Sm  CUpp  V.  Bromaghun,  fou  630. 
[3]  Cowen  &  HiU'i  Notes  to  PhU.  Er.  48S. 

[4]  Hnmbert  v.  The  Trinity  Church,  24  Wen.  987.  Dif  .  N.  T.  Eep.  Iq^ 
Hofu,  tit  Adrena  PoMenioD.  • 


Mmnibrd. 
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at  the  dTotuidation  of  aft  advent  possesAioi^    The  partition      tJTICA, 

covered  the  premiseB  in  question.    9o  doea  the  deed  fit)m  — r— 

the  defendant  and  Dickenson  to  Yiele  which  was  also  more  t. 

than  20  years  old  when  this  suit  was  commenced ;  and 
*  under  which  Yiele,  has  held  continual  possession*  The 
defendant  comes  in  his  right ;  and  seetns  pretty  clearly 
entitled  to  judgment)  on  the  sole  ground  of  adverse  posses- 
sion for  more  than  20  years  before  suit. 

Judgment  fo4Ahe  defendant.(a) 


'^Jackson,  ex  dent.  Sword  and  others,  against  Mumford.  [*2541 

Cass  argued,  which  will  be  found  sufficiently  stated  in  Where  a  pa- 
the  opinion  of  the  court.  Jj^   %^^^ 

^  tea    Boldier 

/.  S.  Van  Rensselaer,  for  the  plaintiff.  Sto'^^tt^ilt 

ofaildren,     and 

/.  A.  CoUier,  contra.  tTXo"^ 

b«tfore  our  stat* 

Curia^  per  BuTHBELAm),  J.  The  premises  in  question  ^g^^***^^ 
were  granted  by  letters  patent,  bearing  date^the  5th  day  of  of  which  the 
November,  1790,  to  Peter  Shults,  a  private  soldier  in  cap-  JS^^  ^Tddw 
tain  Fink's  company,  in  the  first  New  Yerk  regiment.    The  iwfoiher  «*  at 

*^  °  oommon    law, 

patentee  died  at  Fort  Stanwix,  in  1760,  ten  years  before  who  conyeyed 
the  issuing  of  the  patent.    He  was  a  young  man,  and  died  ^  !^'  ^ 
intestate  without  children,  leaving  a  father  and  several  November, 
brothers  and  sisters.    The  lessors  of  the  plaintiff  repre*  quent  to  the 
sent  the  elder  brother,  and  the  defendant  the  father  of  the  ■♦•^  '^  ^•* 

■cents,  to  a 
patentee.  iima  fUk  pnr- 

The  brothers  of  the  patentee,  on  the  20th  of  November,  Sitlie  ^. 

(a)  Tid.  La  Fromboia  v.  Jackson,  8  Cowen.  589.  brother  should 

be  preferred  to 
file  snbseqnent  grantee  of  the  father,  'vho  would  have  been  preferred  hf  the  statute  of  descents ; 
^SbiB  being  a  case  within  the  exception  of  the  8th  section  of  the  statute  of  1803,  (sees.  26, 
^.  88),  and  the  7th  of  the  act  of  1813.  (1.  B.  L.  80&.)  The  words  *<  held  by  hima  JidM 
pnrehasers  or  devisees,"  used  in  those  acts,  do  not  contemplate  an  actual  possession  and 
UnFroremeDt  of  the  lots,  but  any  one  holding  the  l^gal  title. 
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17^5,  conveyed  the  prepmes  io  Sebafitian  Vimcher ;   Mid 
th^  deed  mis  recorded  the  2(Mi  of  October,  1706. 

The  patentee  died  previous  to  the  27th  day  of  Mardi, 
1783;  and  by  the  express  provision  of  the  let  section  of 
the  act  of  April  ^h,  1808,  the  title  to  his  lot  vma  vested 
hi  him  ait  thc^time  of  his  death.  Oar  statute  of  descents 
was  .passed  on  ihe  23d  of  February,  1786;  and  the  8th 
section  of  the  act  of  1803,  provides  that  the  rules  of  descent 
established  by  the  act  of  1786,  shall  apply  to  and  govern 
in  all  the  cases  pMvided  for  by  the  1st  section  of  the  act 
of  1803,  '^except  where  the  lands  specified  in  any  of  the 
letters  patent  therein  mentioned,  or  ^y  part  thereof,  were 
on  the  5th  day  of  April,  "1803,  hdd  by  bona  fide  purchasers 
or  devisees,  under  any  person  or  persons  who  would  have 
been  the  heirs  at  law  of  the  patentees,  if  this  provision 
had  not  been  made.''  The  premises  in  question  fall  within 
the  exception,  having,  prior  Tto  1803,  b^en  conveypd  by 
Peter  Shults,  who  is  admitted  to  have  been  the  elder  l?ro- 
ther  of  the  patentee,  and  his  heir  at  common^law,  to  Sa- 
bastian  Visscher.'   -  .^^  r-  ,   -•     ,    t 

The  act  does  not  contemplate  an  actual  posisession  and 
improvement,  when  it  speaks  of  the  lota  beipg  held  hj  bona 
fide  purchasers  or  divisees  under  the  heir  at  law.  The  term 
was  undoubtedly  qsed  in  its'  legal  sense,  and  is  synonymous 
vt^h  the  possession  or  holdirig  of  the^  tide.  ^  (Sterens'  i>. 
WdoUey,  9  Jbhn.  326.  J.acksoh  u.  <Ph6Ip8;  3^  Gaines,  62. 
Jackson  v.  Wiiislow,  2  John.  80.     10  Jotm.  49&.) 

The  plaitftiflfis  entitled  to  judgment  according  to  the  stip* 
ulation  in  the  case.'-  • 


Judgment  for  the  plaintiff* 
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'    .'        '    '  XTTICA, 

,       •  Angwit,   1828 

Tcmpldns 

Tompkins  against  CoRWiif.  ▼• . 

'        '      J.  CorWin. 

Debt  on  bond  for  the  non-performance  of  an  aWard,  tried  ie|Zf°eff«!t*of 

at  the  Onondaga  circuit  on  the  12th  of  October,  lS26,  be-  •itcrmg,      by 

fore  Throop,C.  Judge.  ^  ;    "  ^:rile'Zl 

The  declaration  was  thus:  "That  wheif^eas  the  defend-  ^^^  ^  ^^ 

ant,  heretofore,  to  wit,  on  the  19th  day  of  September,  A.  to   make    an 

D\  1825,  at,  &c.  by  his  certain  writing  obligatory,  sealed  ^'^tion^o?"* 

•with  his  seal  (and  pow  shown,  &c'.)  the  date  whereof  is  tJie  ^^^t   leading 

the  same  day  and  year  aforsaid,  acknowledged,  &c."    The  date  to  "iiSnd, 

penalty  was  $500.    The  condition  set  forth  was,  "that  if  i"  *f  ^^^'^^ 

the  defendant,  his  heir's  &c.  shall  and  do,  occ.  well  and  pre-existing 

truly  stand  to  a^nd  obey,  abide  by,  perform,  ftilfil  and  kiep  g^^^  it"^efrect 
the  award,  dec."  (general  stibmission)  *"so  as  the  said  [^256] 

award  be  made  in  writing,  under  the  hafhds,  &c.  arid  ready  only  from  the 

to  be  delivered  to  the  said  parties  in  difference,  or  such  of  ^i™*  «>^t*»e  ai- 

^  -  rf    '        '  teration,      yet 

them  as  shall  desire  the  same,  on  or  before*  the  I'fithd&yof  the  bond  may 
January  next,  (after  the  date  of'  said  writing  obligatory  ^  wing  Ita 
meaning,)  then  the  said  obligation  to  be  void  or  else  to  re-  ongin*'  date 
mam  in  fuU  force.  The  declaration  then  set  forth  the  out  aa  aver- 
a ward  and  breaches.    Plea,  non  est  factum  and'perforoa-  wM*d!Jwer«i 

ance.  .  .  afterwards. 

Theoyer  of  the  bond  agreed  in  date  and  DtSierpartictilars  performing  an 
with  the  declaration.  ^Z'^'^.C"'^. tX 

•,         .  •       .      ..  ted    the    19th 

At  the  trial,  the  plaintiff  proved  the  execution*  of  the  of  September, 
bond  by  Hopping,  the  subscribing  witness.  Another  wit-  ditioned  that 
ness  for  the  plaintiff,  (John  Wilkinson,)  proved  that  the  *u®^.ji.*^?i^ 
original  bond,  being  of  the  date  declared  on,  limited  the  &ci  on  or  be- 
making  of  the  award  to  the  Slst  of  December  then  next;  DwembeJ"then 

next,  and  after- 
waitit  the  pmliM  extended  the  iim«  for  the  award  twida,  hy  eratujB  and  interlineation  and 
the  last  time,  to  the  18th  of  January,  1826.  IT^ld,  that  the  plain tfff"might  either  declare 
on  ^le  bond  simply,  as  both  dated  and  made  on  th»  19th  of  September,  or  aa  dated  that  day, 
and  made  afterwards.  * 

"Wliere  the  merits  of  the  case  are  affected  by  the  time  wheals  deed  becomes  yalid,  the  time 
of  delhrery-  should  be  stated  and  shown ;  for  the  delivery  gives  it  effect  as  a  deed.    Otherwise, 
irbere  time  is  immaterial. 
%      JL  contract  may  be  set  forth  in  pleading  according  to  its  legal  affect,  though  this  vary  from 
tli0  preoise  wv)rds. 

A  deed  executed  on  a  particular  day,  may  in  general  be  pleaded  as  mAde  on  any  other  day 
Tbe  supreme  court  have  often  held,  that  in  pleading  time,  the  words  next  or  then  next  may 
%  considered  as  referring  to  the  day  of  the  month,  and  not  the  month  itselt 
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UTICA,      and  that'the  time  for  making  the  award  was  afterwards  ei 
— — — — *  tended  to  the  10th  of  January,  1826,  by  erasing  the  words 
T.  December  and  Slst,  and  inserting  the  words  lOih  and  Jan« 

C«^»-  uary  in  the  bond,  with  the  consent  of  both  parties.  The 
plaintiff  further  proved  that,  on  the  10th  of  January,  the 
time  secondly  appointed  as  above  for  niaking  the  award,  it 
was  agreed  that  the  time  should  be  extended  to  the  iSth 
of  January  by  both  parties ;  and  one  witness  swore  that, 
after  the  agreement,  he  saw  some  person  in  the  act  of  al- 
tering tke  bond  from  the  10th  to  some  future  day,  but  did 
i     not  recollect  what  day. 

The  defendant's  counsel  objected,  tjiat  by  the  alteration, 
the  bond  became  a  new  one ;  and  the  plaintiff  ought  to  have 
set  it  forth  as  bearing  date  the  19th  day  of  September, 
1825,  and  averred  that  it  was  executed  and  delivered  on 
the  10th  day  of  January,  1^26,  the  day  when  the  last  alte- 
ration was  made,  and  as  this  was  not  done,  there  was  a  va- 
riance between  the  bond  set  forth  in  the  declaration,  and 
the  one  proved.  The  court  sustained  the  objection ;  ^d 
nonsuited  the  plaintiffs 

jB.  D.  Noxon,  for  the  defendant,  moved  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  He  cited  1  Chit.  PI.  348;  1 
Saund.  291,  note  (1);  Archb.  PL  113,  115;  Com.  Dig. 
Fait,  (B.  3,)  4  East,  4r7. 

D.  ^eZZc^^,  contra,  cited  1  Ld.  Ra]rm.  349;  2  Salk. 
628;  3  Lev.  348;  1  Chit.  PI.  308,  351,  854;  Doug.  665. 

[•257]  ^Curta^  per  Sutherland,  J.    This  is  an  action  of  debt 

upon  an  arbitration  bond.  The  plaintiiT  was  nonsuited  at 
the  trial,  on  the  ground  of  a  variance  between  the  bond  set 
forth  in  the  declaration,  and  that  proved.  The  declaration 
states  the  bond  to  have  been  made  on  the  19th  day  of  Sep- 
tember, ^825,  and  that  the  award  was  to  have  been  on  or 
before  the  18th  day  of  January  then  next.  The  oyer  and 
the  bond  produced  corresponded  with  the  bond  set  fortKin 
the  declaration ;  but  it  appeared  from  the  testimony  of 
John  Wilkinson,  a  witness  on  the  part  of  the  plaintiff,  that 
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die  time  limited  In  tke  bond  for  makiiig  the  award,  was  ^^^'^W 
originaltythe  ^Ist  of  December,  1S26;  thirt  it  vt^as  then  ^^^^  - 
etlended  from  the  91  at  of  December  to  the  lOth  of  Jn-  r. 

aary,  by  erasing  the  fcnher  date  and  injierting^  the*  latter 
in  the  bond,  by  the  consent  of  both  partSea.  On  the  lOth 
of  January  it  was  agreed  to  extend  the  titte  to  the  18th  of 
^  the  same  month,  whieh  was  effected  in  the  same  way,  l^ 
eramng  the  one  and  merthig  the  other  date.  It  was  then 
objected  by  the  comiael  for  the  defendant,  that  by  the  alter- 
ation, it  became  a  new  bond,  of  the  date  when  it  wat  last 
altered;  and  that  the  plamtiff  should  hare  set  forth  the 
Itond,  (as  he  had  done)  as  bearing  date  the  19th  of  Sep 
tember,  18S5^  and  averred  that  it  was  exectrted  and  deli- 
vered on  the  10th  day  of  Jennary,  1826,  the  day  when  the 
last  alteratioswas  made.  The  objection  wm  sustained  by 
the  }adge,  and  the  plaintifF  was  nonsuited  on  the  ground  of 
Tariance. 

The  legal  effect  of  the  tdteratlon  of  the  bond,  was  prdb- 
ably  to  destroy  it  as  a  pre^-existing  oblation,  and  to  render 
it  a  new  bond  from  the  tkne  of  the  akenation ;  and  it 
i^oold,  undettbtedly,  havobeen  competent  for  the  plaintiff 
te  have  deelared  upon  it,  ae  a  bond  which  toofc  effect  al 
that  time,  though  dated  previonsly ;  as  a  contract  may^ 
gener^Siyj  be  described  according  to  its  legal  effect,  thoagh 
such  description mray  vary  from  its,  precise  words.  ( 1  Chit- 
ty,  307.  1  Phil.  Ev.  16^,  note  6.)  *And  a  deed,  thoagh 
dated  <»  a  particular  day,  may  be  stated^  in  pleading,  to 
horro  been  naade  en  another  day.  (1  Chrtty,  94dL  4  East, 
477.) 

Tlio«^li  a  deed  takes  effect  only  from  its  delivery,  and  a 
dehvery  is  of  course  essential  to  its  validity,  yet,  it  need 
not  be  stated  in  pleading.    (1  Saund.  291,  note  (1.) 

•Probably,  in  point  of  fact,  few  deeds  are  actually  deli-  [•268^ 

irered  on  the  day  on  which  they  bear  date.    They  are  gen- 
erally previously  prepared,  and  delivered  at  the  consum- 
mation of  the  contract ;  and  yet,  I  have  met  with  no  case, 
in  which  the  objection  was  taken  that  the  deed  was  not  deli- 
▼^ered  on  the  day  on  which  it  bore  date,  although  it  is  uni- 
formly stated  as  having  been  then  made.    Where  the  jus- 
VoL.  IX.. --18 


Conria. 
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UTICA,      tice  and  the  merits  of  the  case  are  affected  by  the  particti 
-r — - — '  lar  time  when  the  bond  or  deed  becomes  a  valid  and  sub 

Tompkiiui 

Y.  sisting  instrument,  there  the  time  of  the  delivery  becomea 

matedali  and  may  be  set  forth,  or  proved  by  either  party. 
But  where  it  is  a  mere  questipn  of  variance,  -designed  to 
defeat  the  action,  vrithout  in  any  manner  bearing  upon  the 
merits  of  the  oase,  J  am  inclined  to  think  the  defq^dant 
ought  not  to  be  permitted  to  say  that  the  deed  was  not 
delivered  on  the  day  when  it  bears  date.  He  should,  in 
such  a  case,  be  held  concluded  by  his  own  signature  to  the 
deed,  from  denying  that  its  date  is  the  true  one. 

In  this  case,  it  is  a  m#re  matter  of  form ;  for  admitting 
the  date  to  have  been  the  10th  of  January,  it  would,  not 
change  or  affect  any  material  allegation  in  the  declara- 
tion. The  declaration  avers  that  the  award,  by  the  terms 
of  the  bond,  was  to  be  made  on  or  before  the  18th  day  of 
January  next  ensuing  the  date  of  the  bond.  It  is  contend- 
ed by  the  defendant's  counsel,  that  if  the  date  of  the  bond 
was  in  January,  1826,  then  the  award  was  not  to  be  made 
until  January,  1827;  whereas,  by  the  averment  in  the  de- 
claration, it  was  to  be  made  in  January^  1826.  We  have 
repeatedly  held,  in  similar  cases, 'that  the  words  nexi  or 
then  nexty  may  be  considered  as  referring  to  the  day  of  the 
month,  and  not  the  month  itself.  In  that  view  of  the  case, 
therefore,  there  was  no  variance  between  the  bond  pn>- 
duced  and  the  one  discribed  in  the  declaration. 

I  am,  therefore,    of   opinion  that    the    plaintiff  was 
improperly  nonsuited,  and  that  the  nonsuit  ought  to  be  set 

Motion  granted* 
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.    "^  '  ,  UTICA, 

AttguBt,  1888. 

•  JosB  against  *Fox  and  Horton.  "^^ 

Fox. 

Rbplbtxm.  Demurrer  to  the  plaintifTc^  pleas  in  bar  to  a  plea  to  an 
the  defendanfe  avowry  and  cogniaaticc.  The  declaration  *^°^2^'"^S 
contained  8  •counts ;  all  alleging  the  taking  by  the  defend*-  not  allege  any 
ants  of  200  bushels  of  corn,  the  property  of  the  plaintiff,  kin^ 
▼alue  100  dollars,  ob  the  first  of  November,  1826.  The  thiJ|j,X"^tJ 
two  first  counts  alleged  the  taking  at  a  certain  com  house  the  property 
belonging  to  Rufus  Henry,  situated  on  the  lands  owned  or  ^e'dwiaration 
possessed  by  Henry»  in  the  town  of  Lebanon,  in  the  coun-  *'*^  »vowry  or 

*  cognizance. 

ty  of  Madison.  The  other  counts  describes  the  place  of  The  deciara- 
taking  as  a  certain  #6mmon  or  highway,  leading  from  one  ^n*^  stated  ^he 
place  to  another,  particularizing  them  in  the  town  of  Leb^  chattein  to  be 

the      propertff 
anon*  of  the  plaintiff, 

The  defendants  pleaded '1.  Nomcepenmt;  2.  Property  ^^  ^  ^^ 
in  the  difendant.  Fox,  and  denied  property  in  the  plain*-  £eom  the  buiid- 
tiflf;  3.  They  made  avowry  and  cbgnizanoe  as  follows :.      j^s<^n.  Avow- 

"  And  the  said  Horatio  Fox  and  WiUam  Horton,  for  fur-  ^y  *^*  ^s^''  ' 

.  ZMice.        Plea 

kher  plea,  &c.  come  &c.;  and  the  said  Horatio,  in  his  own  to  the  avowry 
right,  well  avows,  and  the  said  WiUiam,  as  bailiff  of  the  J^a^SlTro- 
said  Horatic,  well  acknowledgeir  the  taking  of  the  said  i^^^y  ^^^  P^^ 

.  ,  .  session   or  the 

goods  and  chattels  in  the  said  declaration  menf  ioned,  in  the  chattels  were 
said  places  in  which,  &c.  and  justly  &c.;  because  they  Sy^^^L'TdJ^ 
say,  that  b^re  the  said  time  when,  &c.  to  inrit,  on  the  1 1th  parture  from 
day  of  October,  A.  D.  1825,  at  a  regimental  court  martial,  tion;  for  ^ 
duly  constituted  and  appointed,  in  pursuance  of  the  act  ^^  ^^  ^^^ 
entitled  an  act  to  organize  the  militia,  passed  April  23,  der  certain 
1823,  and  held  at  the  house  of  Eben  Blakeman  in  the  town  Tn^'u^  "It 
of  Eaton,  Madison  county,  on  the  said  Uth  day  of  Octo-  |fK«*   *»/  the 

^         -        ,  .   1     i.    ^^    1  -I-  •  1    1    /•    .         •        declaration  j 

ber,  1825,  for  the  trial  of  all  delinquencies  and  deficiencies  but  which  was 

perfectly    con- 
sistent with  it. 
RepleTiii  lies  Smt  goodtf  taken  ni  exeeutidQ ;  Uiey  not  being,  at  tiie  tinawi,'  in  possession  of 
tbe  dfibtor  in  the  execution.    Otherwise,  i{  in  his  possession,  fl] 

Tbe  proceedings,  sentence,  execution,  and  lev^  and  sale  under  the  sentence  of  a  regimentai 
oovirt  martial  pleaded  and  set  forth  in  an  avowry  and  cognizance^  of  goods  taken  in  virtue  of 
the  execution. 

£1]  See  nimhun  «.  Wy^^ofl^  3  Wen.  SSO.  Hall «.  Tattle,  2  id.  475,  478.  Dig.  N.  Y. 
Hep.  by  Hogan,  tit  Beplerin.  Eeplevin  is  by  the  Uevised  Statutes  substituted  for  detinue, 
mod  trover.    See  Wii^^t  v,  Bennett,  3  Barb.  S.  C.  Rep.  151,  152. 
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WICA,      in  the  8th  Regiment  of- riflemen  of  the  state  of  New  York* 

J     of  which  court  martial  Major  Isaac  Coe,  junior,  was  presi- 

T.  dent,  and  captain  €!hatfea  H.  Williaois  sad  captain  Royal 

J^^         Richardson,  all  of  said  regiment,  -were  ^members,  one 
Rufiis  Heaiyt  of  Ldiwapsy  in  the  ifiMPetaid  emmtj,  who 
belonged  to  captab  Bio«di'«  oonpasy  ol  riieism  im  IIm 
said  regfimeiit  of  nflemen,  bjr  the  judgment,  €oiiiidemtkHi 
and  aeBteace  of  said  eoQrl,  waaduly  ooaTioled,  accordisK 
to  law,  of  delinqoencies  as  dut jr,  end  defieicaeiea  in  eqaip 
ments  at  a  meniber  of  laid  eoMpaaj  ;^  and  tkerefbie,  by 
the  said  cenrt  maitial^  held  Iqr  the  aforosaid  offiom,  duly 
fined  the  sum  of  two  dollars,  accoidipg*te  tl|e  direelioaf 
and  proTisions  cl  the  afoireaaid  act ;  and  for  the  eolleoticm 
ol  which  fine,  a  warrant  or  e<secntMn  was  dijdy  iaaued 
under  the  hand  and  seal  of  the  said  president  of  the  sud 
court  martial,  directed  to  any  constable  or  marshal  of  thm 
eoiBity  of  Madison,  eoBinian<£ng  him  to  levy  aad  collect 
aaid  fine  oi  the  goods  and  chattels  of  th&  said  Rflfaa  Heft* 
ry,  with  his  costs  of  coUectiag  the  saaie  accoTding  to  law ; 
which  wartant  of  ezecatienr  was^  on  the  day  of  fte  date 
thereof,  deliveved  to  one  Ira  Baitletl,  then  a  eenstal^la  of 
the  town  of  Eatoii,  in  the  couaty  of  Madisea ;  by  virtaa 
of  which  said  warrant  ot  execution,  the  said  Iia  Bartletl, 
within  the  time  by  .the  said  wawaait  or  execnlioa,  and  tba 
law,  limited  for  making  a  levy,  did  levy  apdn  tha  com  ia 
the  said  declaf  ation  mmtioned,  thea  beikig  tihe  pvopecty 
and  in  possession  of  the  said  Ru&is. Henry,  and  aecardiag 
to  law,  the  said  Ira  Baiilelt,  by  yirtue  of  the  aaid  warrant 
or  execation,  a^id  aoeording  to  the  provisions  4if  the  law 
in  tiiat  ease  naade,  did  seU  the  eaid  com  at  pdbKo  TanA^e,  to 
the  said  Horatio  Fox ;  aad  thea  and  there  deliTored  tka 
same  to  hioL    And  the  said  defendnnta  avei  tha;l  Ute  pn^ 
party  and  possession  of  the  said  com  in  the  said  declaration 
mentioned,  at  the  said  time  when,  9co.  w«re  in  the   aaid 
Rufus  Henry,  U>  wit,  al  the  tofwa  and  io  the  couaty  albre- 
said ;  without  this,  that  the  property  of  the  said  corn,  or 
any  part  thereof,  at  the  said  time  when,  6cc.  was   in  the 
said  Heman  Judd,  as  by  the  said  declaration  is  above  sap- 
posed  ;  and  this  they  axe  rewly  to  veriiy ;  wherefoire  thej 
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■    Jftray  jttdgtteitt,  and  a  rfettttn  of  the  imi  torn  to  be  adjudf  ed  jJ^J^^^ 
to  them,  Ac.'*  •  ^  j^ 

The  plaintitf'  to^  Uistie  on  the  t^otJi  plea ;  and  M  Iho  r. 

avowry  and  cogniaance,  after  proteiUinda  as  to  all  the  al*-  ^^^ 
Icgi^d  ptoeeedingft  of  the  court  martial,  and  the  levy  and 
Aale,  for  plea^  said  that  the  property  and  possessiott  of  tb^ 
com,  at  the  •lime  of  taking,  levy  and  sale,  &c.  were  not  [•261] 
m  Henry,  hut  In  the  plaintiff.  There  was  also  a  setond 
pl«a  to  the  avowry  and  cognizance,  substantially  like  %ha 
€»t. 

Bemnrrer,  assigning  for  cause,  1.  That  the  pleas  wero 
aneertain  as  to  the  place  of  taking;  2.  That  th^y  departed 
from  the  declaration,  whibh  alleged  property  tmly  in  the 
eolrn--4he  pleas  alleging  both  property  andpoBsosiionj  and 
S.  That  neither  of  the  pleas  answered  the  Whole  avowry 
and  cognixance,  though  in  their  commencement  fheypro^ 
fessed  to  do  so. 

Joinder  in  demurrer. 

A  summary  of  the  pleadings  is  given  in  the  opinion  of 
c^nrt. 

Cr»  C%  BroHMon^  in  support  of  the  demurrer. 

J*.  Gridtey,  contra. 

Curia,  per  SuTHSRLAiin,  J.  This  is  a  demurrer  to  the 
plaintiflT^s  pleas;»in  bar  to  the  deffcndants^  avowry  and  cog^ 
tiizatice  in  replevm.  The  declaration  contains  eight  counts, 
all  of  which  allege  the  taking  by  the  defendants  on  the  lit 
ol  Notrember,  1625,  of  two  hundred  bushels  of  oom,  the 
property  of  the  plaintiff,  of  the  value  of  100  dollars. 

The  founts  are  all  substantially  alike^  except  as  to  the 

place  of  taking.    The  two  first  counts  allege  the  place  in 

vrhich    the  com  was  taken,  to  have  "been  a  oertaih  corn 

house,  belonging  to  one  Ruflis  Henry,  situated  on  lands 

owned  or  possessed  by  said  Benry,  in  the  town  of  Lebanon^ 

in  the  county  of  Madison.    The  other  counts  describe  the 

place  of  taking  as  a  certain  common  or  highway,  leading 

from   one  place  to  another  in  the  town^  partkidarly  sol 

forth. 
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UTICA,      ^   The  defendants  f\ead,ftrHf.non  cqperunts  secondly,  pro- 
- — '  perty  in  the  goods  taken,  in  the  defendant  Fox,  and  deny 
V.  that  they  were  the  property  of  the  plaintiff;  thirdly^  they  J 

avow  and  make  cognizance  of  the  taking;  Fox  in  his  own' 


right  and  Horton  as  his  baiUff,  dec.  under  a  judgment  and  ] 

execution  or  warrant,  of  a  certain  court  martial,  (whose  pro-  J 

ceedings  are  particularly  set  forth,)  against  one  Rufus  Hen- 
ry; and  allege  the  levy  of  the  execution  on  the  com  ixt 
question,  and  its  sale  at  public  auction  to  the  defendant 
[*262]  Fox,  *to  whom  the  corn  was  then  delivered  by  the  officer; 

and  they  aver  that  the  property  and  possession  of  the  said 
com,  at  the  time  when,  ^.  wpre  in  the  said  Henrys  4^.; 
without  this,  that  the  property  q^  the  said  corOy  or  any  part 
thereof,  at  the  time  when,  &c.  was  in  the  plaintiff;  and  con- 
clude with  a  verification.    The  plaintiff  takea  issue  upon 
the  second  plea;  and  to  the  avowry  and  cognizance,  after 
a  protestando  embracing  all  the  alleged  proceedings  of  the 
court  martial,  and  the  levy  and  sale  under  them,  for  plea  saith, 
that  the  property  and  possession  of  said  com,  mentioned  in 
the  declaration,  at  the  time  of  the  taking  thereof,  and  at  the 
tjme  of  the  alleged  levy  and  sale,  &c.  were  not  in  the  scad 
Rufus  Henry,  ^c. ;  but  the  plaintiff  expressly  avers  that  the 
property  and  possession  thereof,'at  the  time  above  mei^tioned, 
were  in  the  said  plaintiff;  and  concludes  to  the  country. 
There  is  also  a  second  plea,  viiiich  is  substantially  like  the 
first.    To  these  pleas  the  defendants  demvir  specially,  and 
assign  for  causes  of  demurrer,  1.  That  they  are  uncertain  as 
to  the  place  of  taking ;  2»  They  depart  firom  the  declaration ; 
the  declaration  alleging  only  property  in  the  com  to  haTe 
been  in  the  plaintiff;  and  the  pleas  alleging  both  property 
and  possession^  4'^.;  3.  That  neither  of  the  pleas  answer  the 
whole  avowry  and  cognizance,  although  in  their  commence- 
ment they  projTess  to  dm  so. 

There  seems  to  me  to  be  no  force  in  the  objections  jLaken 
to  the  pleas.  The  pleas  do  not  expressly  allege  any  place 
of  taking;  nor  was  it  necessary.  The  avowry  and  cogni- 
zance justify  the  taking  of  the  com  mentioned  in  the  de- 
claration, under  a  warrant  against  Rufus  Henry;  ax^d  aver 
that  it  was  then  in  his  possession.    Two  of  the  cotxnta  in 
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the  declaration  charge  the  taking  to  hav.e  been  from  a  com  ^  ^Pfgas 
iiouse  on  the  farm  of  Hetiry;  ,and  the  pleas  demurred  to  — -j^ — ' 
allege  that  the  corn  mentioned  in  the  declaration  was  not  y. 

the  property,  nor  in  the*  possession  of  Henry.    It  appears,  "*• 

with  sufficient  certainty,  that  the  pleas  allude  to  the  com 
mentioned  in  the  avowrjr.  (l  Chit.  PI.  647.)  The  two 
first  counts  of  the,  declaration  state  the  place  of  taking,  with 
all  the  particularity  that  was  practicable  or  requisite. 

The  allegation  of  departure  from  the  declaration  is  also 
unfounded.  There  is  nothing  in  the  declaration  which 
^negatires  the  idea  that  the  corn  was  in  the  possession  of  the  [*263] 

pUintiff  when  tj|k^.  The  property  of  the  com  is  expressly 
avened  to  have  been  in  him ;  and  it  is  alleged  to  have  been 
in  a  corn-house  belonging  to  Rufus  Henry,  on  land  owned  or 
possessed  by  him.  Henry  owned  the  land  and  the  com 
house ;  but  if  the  plaintiff  bad  the  key  of  the  com  house, 
or  in  any  other  manner  had,  the  exclusive  control  6f  thB 
com,  the.  possession  of  the  com  was  his.  There  is  nothing 
in  the  declaration  inconsistent  with  such  fact.  The  pleas 
render  certain,  by  an  eipress  averment,  that  which  was  not 
in  terms  idleged  in  the  declaration ;  but  which  is  perfectly 
consistent  with  what  is  there  alleged.  This  is  not  a  depar- 
ture. The  pleas  substantially  answer  the  whole  avowry 
and  cognizance.  « 

But  it  is  said  replevin  will  not  lie  in  this  case.  If  the 
goods  were  taken  not  out  of  the  possession  of  Henry,  the 
defendant  in  the  execution,  ynder  which  the  taking  is  justi* 
fied,  but  from  the  possession  of  thQ  present  plaintiff,  then 
the  cases  of  Thompson  v.  Button,  (14  John.  84,)  and  of 
Gardner  v.  Campbell,  (15  John.  401,)  show  that  replevin 
will  lie.  The  pleas  expressly  aver  the  possession  to  have 
been  in  the  plaintiff,  which  is  admitted  by  the  demurrer, 
tiie  objection  ^s  to  the  departure  being  unfounded. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer,  with 
leave  to  the  defe<ndaQts  to  withdraw  the  demurrer,  and  plead 
on  payment'of  co^. 

Rule  accordingly. 


MS  cajseb  m  THE  SOTUioe  conn 

# 

-^-^ — — *  Brown  agpinsfDtyiom.  ^ 

BMkmt.  Trespass-;   tried  at  the  Seneca  circuit,  January  l6tb, 

In  false  im-  1827,  before  Throop,  C.  Judge.    The  case  is  sufficientljf 

pruonment,  i  •       i  ■    .  r    i 

brought  bf  a  Stated  in  the  opinion  of  the  court, 

defendant     in 

[  •264]  ^x  ;4.  ColKer,  fot  the  defendant,  morti  for  h  new  trial. 

ejectment 
against  a  les- 

ment  suit,  for 

$a.  ^S^on^^the  Ct^nci,  per  StTTRSRiAKn,  J.  This  is  tin  action  of  trespass 
^Tmenthii!  ^^  *^*^.  i^prisonwwi**  brought  by  Sirotrn  s|[ainst  De. 
ing  been  sub-  inont.  The  trespass  and  imprisonment  complained  of, 
aside  for^irreg-  Were  the  arrest  and  detention  of  Brown,  tinder  a  ea.  sa. 
^V^^A  .^*xx*  in  favor  of  James  Jackson  against  him,  for  the  cost  of  an 

not  sufficient  to     .  .  ■     ^  >^  ,     * 

sustain  ihe  ac-  ejectment  suit,  amounting  to  8232  08.  At  the  tnaJ,  the 
wit'^'mi!d^  plaintlflf  gave  in  evidence  an  cxemplificatioh  of  the  ca.  $a.; 
on  a  ea.  sa.  and  also  of  a  certain  judgment  record  in  favor  of  James 
the  nominal  Jackson  ex  dm.  Joseph  Demont,  (the  defendant  here,) 
^SiSL^sSit  Ilichard  Demont  and  others  t;.  Carey  Brown,  <the  plain- 
againstthede-  tiff  here,)  for  the  recovery  of  certain  premises ;  and  also 
must°b^  Bo^  for  the  sum  of  9232  08,  for  damages  and  costs,  ftc.  On 
coUaterai  eri-  ^^  exemplification  of  this  record,  there  vras  an  entry  that 

dence  to  con-  .  . 

nect  the  ex-  the  judgment  was  set  aside  by  arrule  of  the  supreme  court, 
Se*j'udgnlliit  ^^  o^  ^^^  ^^™  of  February,  1826,  for  irrfegttlarity.  A  de- 
"tii*^  ^T*"  P"^y  ^  ^^^  sheriff  of  the  county  of  Seneca  testified,  thul 
cution.  The  he  received  a  ca.  sa.  in  favor  of  James  Jackson  against 
t^^t'^STsim  Carey  Brown,  in  month  of  December,  1825,  by  virtue  of 
of  the  judg-  vtrhich  he  arrestcd  Brown,  and  committed  him  to  the  limits 

ment  and  exe-      -.  .      .   .. 
cation  does  not  Ot  the  Jail. 

Bufflcientiy  Lather  F.  Stevens  testified  that  ho  reoeiv«d  a  ceitiidd 

^r  it  should  odfpy  of  the  rule  of  the  supreme  oourt,  setting,  aside  the 
Se"  wr^or  j»idg«ient,  ou  the  17th  day  of  April,  1826;  and  thai  he 
his  attorney,  servcd  the  samo  on  the  riieriff  within  a  day  or  two  Ihere- 
cuu^,^orS[at  ^^h  who  immediately  discharged  Brown  from  euttodjr. 
one  of  them  The  plantiff  then  rested  :  and  the  defendant  mof^  for  a 

was   m   some  *  '  ^ 

way  privy  to  nonsuit ;  1.  TOcause  the  issuing  of  a  ca.  sa.  in  the  name 

it,  or  had  re- 
cognized it. 

In  cjeotment,  the  execution  for  oosta  against  the  defendant,  properly  ismei  in  the  iimm  oI 
the  nooiinal'ylaatiflf  alone. 


OF  THE  SrXTS  OP  NSW  TOU.  264 

of  JanlM  J^iaotf  and  the  ajenrice  on  C^rey  Biowiii  Ifce  j^^^i^^ 
defttidBat  iMuned  therein,  ttiMusooii4»aAiftd  wUh  any  other  — — ^ — ^' 
|Koof,  did  not  neeesMuriljr  tiiake  the  defrttdaat,  Dettont^         y. 
whOfe  name  if  not  nentioded  in  the  writ»  liable  in  an      ^^>^«^ 
action  of  tieapaaa  and  AJae  in^somn^nt,  at  the  suit  of 
Bni?m.    8.  Beteuae  the  judgment  waa  toideble  only ;  aod| 
admitting  that  the  defendant  cauaed  the  ca*  M.  to  be4Mruad» 
he  ia  not  liable  to  be  sued  aa  a  treapaatfer^  for  any  act  done 
in  good  &itb,  in  ptirtuaace  ef  the  judgBieiity  while  it  re* 
niained  in  fullibicei  and  not  aet  aaide.    The  judge  refuted 
Ho  nonauit  the  plaintiff,  and  the  jufy»  Modar  his  chargoi         [*265 
found  a  yerdict  for  the  ]^laintiff^  for  $50.dai|iage8«    . 

I  am  inclined  to  think  the  evidekiee  vKaa  not  euffioient 
to  entitle  the  plaintiff  to  recover^  The  Judgment  in  ejeot- 
ment  ia  in  £aTor  of  James  Jackson*  and  the  execution  for 
eosta  regularly  issues  in  his  name.  But  when  that  execu^ 
ticm  is  complained  of,  and  an  action  of  treepasa  is  brp^gfat 
for  an  act  done  under  it»  the  action  being,  not  against  the 
plaintiff  in  the  execution,  who  is  a  nominal  person*  but 
^[aittst  the  lessor  at  whose  instance  and  for  whose  benefit 
it  was  issued,  there  must  be.  some  collateral  eridence  to 
connect  the  execution  with  the  judgment  and  the  lessor 
with  the  execution.  There  is  nothiug  on  the  face  of  the 
execution  to  show  that  it  was  issued  on  the  judgment,  an 
exemplification  of  which  was  produced  at  the  trial,  and  in 
which  the  defendant  was  a  lessor,  except  the  coincidence 
b^ween  the  sum  recovered  by  the  judgment  and  that  men^ 
tioned  in  the  execution.  But  that  c ^tainly  cannot  be  suffi- 
cient of  itself.  There  may  have  been  a  dozen  suits  in  favor 
of  different  lessors  against  the  same  defendant,  all  depend- 
ing on  the  same  question,  and  to  which  the  defence  was  the 
same ;  and  in  such  a  case,  the  costs  in  each  would  probably 
have  been  precisely  the  same. 

It  appears  to  me,  therefore,  that  the  plaintiff  failed  in 
showing  that  the  judgment  on  which  this  execution  was 
issued,  had  been  set  aside  as  irregular.  The  judgment 
proved  had  been  set  aside ;  but  Tton  constat  that  this  execu- 
tion was  issued  on  that  judgment ;  and  the  execution  itself 
was  regular  and  unimpeached. 
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UTICA,  But  admitting  the  execution  to  have  been  issued  ii|>oii 

-^^ '  that  judgment,  there  is  nothing  in  thcf  case  to  show  that  it 

y.  was  issued  hj  the  defendant  or  his  attorney,  or  that  he  was 

'Demont,  jj^  ^^y  y^^j  prjyy  to  it,  or  had  in  any  manner  recognized  it. 
The  deputy  sheriff,  who  executed  the  cd.  sa,  was  examined 
as  a  witness.  He  does  not  say  that  he  recetred  it  from  the 
defendant,  or  his  attorney,  or  agent.  The  question  does 
not  appear  to  have  been  put  to  him.  It  certainly  was  in- 
cumbent on  the  plaintiff,  in  t>rd^  %a  mukei  the  defendant 
responsible  in  an  action  of  trespass^for  hift  arrest  upon  that 
writ  to  show  that  he  hftd  some  agency,  either  in  fact  or  in 
''•266]  judgment  of.  •law,  in  procuring  it  to  be  issued.  *  The 

defendant  may  have  been  aware  that  his  judgment  was 
irregular,  and  could  not  legally  be  enforced ;  and  the  exe- 
cution may  have  been  surreptitiously  and  improperly  issued 
by  some  third  person.  Although  it  is  not  very  probaUe 
that  such  was  the  fact,  yet,  we  cannot  judicially  say  that 
it  was  not ;  and  to  hold  the  defendant  responsible  upon  the 
evidence  in  this  case,  would  be  to  establish  the  principle, 
that  the  plaintiff  in  a  judgment  is  of  course  liable  for  every 
measure  taken  to  enforce  it,  unless  he  can  show  that  he 
did  not  direct  or  authorize  the  act  complained  of.  This  is 
inverting  the  order  of  proof,  and  imposing  on  the  defendant 
the  burthen  of  proving  a  negative,  which  the  law  never 
does,  except  in  a  very  few  peculiar  cases.  I  am  inclined 
to  think  the  judge  ought  to  have  nc^suited  the  plaintiff; 
but  if  not,  the  verdict  is  against  evidence ;  and  on  either 
ground  a  new  trial  ought  to  be  granted. 

New  trial  granted. 
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•  TJTICA, 

Angnat,  1828 

Whitbeck 

Harmon  Whitbeck  against  John  I.  Whitbbck.    '        ▼• 

AssuMPsi''',  tried  at  the  Monroe  circuit,  November,  1826,     5:  ^*^*  e 

7  7  r  mortgage     of 

before  Birdsall,  C.  Jadsfe.        ^  his  iaim  to  J., 

The  declaration  contained  the  common  money  counts,  ^'^^. 
and  .also  a  count  for  a  certain  messuagt  or  tenetnent  and  2*°* .  »g»inst 
premises,  *with  the  appurtenances,  sold  by  the  plaintiff  to  [*2671 

the  defendant,  at  his  instance  and  request ;  also  a  count  for  ^unii  y^  (P) 
goods  sold,  and  on  an  account  stated.  The  plaintiff  furnished  purc^e^,  and 
a  bill  of  particulars,  under  an  order,  thus :  ''John  I.  Whit-  ^f^  '^^ 
beck  to  Harmon  Whitbeck  Dr.  April  22,  1826,  to  balance  After  thiB  h! 
due  for  a  form  of  fend  sold  by  H.  Whitbeck  to  John  I.  Jfj^S^i^ 
Whitbeck,  the  value  of  the  farm  and  the  ccmtract  price  judgment,  and 

'^  take  back  the 

thereof  being  $1200,00  farm,  and  paid 

Out  of  which  deduct  for  so  much  due  upon  H.  Whit-  J;  iJJ^^S 

beck's  mortgage  on  the  farm,  to  J,  Whitbeck,  jun.  of   taking    a 

and  which  John  I.  Whitbeck  was  to  arrange  with  fann,    agreed 

J.  Whitbeck.  651,86  !S*^,  J-  "f 

_______  W.   (J/a  son) 

»       ,  ,  ^ toieUhli(H'8) 

Balance  due,  $648,14  interest  fox  a 

price      Agreed 

Interest  bn  $648,14^  fronj  Oct.  31, 1822,  till  paid,  or  J^  'e^y^J'tS 

tin  judgment.    Also,  to  balance  due  on  settlement  interest       as 

of  accounts  between  the  parties,  as  acknowledged  his^w.,  by 

by  John  I.  Whitbeek*s  note  to  that  effect ;  but  the  ^»y   ^^  ,  •5" 

•  #•     1  .  1      '  •     T-r   f^n  •  ▼•noement.  U. 

items  of  which  account  are  not  now  m  H.  Whit-  aooordingij  re. 

moTed  off  the 
farm,  and  W. 
temeived  on  to.it.  The  fotber  oonreyed  l|is  intezoat  to  W.,  ivho  pimniaod  H>  to  pay  hira  the 
price  before  agreed  on,  and  P.  then  conveyed  by  deed  under  hand  and  seal,  acknowledging 
the  payment  of  $10  as  the  consideration  to  W.,  who  then  refused  to  pay  the  prioo  agreed  on 
to  H.    JM^tluKt  H.  might  maintain  assumpsit  for  the  price  agreed  on.  [1] 

An  agreement  to  purchase  a  farm,  and  payment  of  the  purchase  money,  give  an  equitable 
titie  to  the  land,  which  a  court  of  cbtiacery  will  enlbroe. 

The  sale  of  mi  equitable  title  is,  at  law,  a  good  conaideration  lor  »  promise. 

The  promise  to  pay  for  land  actually  conveyed  is  valid  at  law,  though  by  paroL 

The  rule  that  a  deed  shall  not  be  contradicted  by  parol,  applies  only  as  between  parties,  or 
privies  to  it.    And  it  does  not  apply,  even  as  between  them,  in  respect  to  the  aoknowledf 
meat  of  consideration  paid  in  a  deed  of  land.    In  such  ease,  even  the  grantor  may  show  tb- 
the  consideration  was  not  paid. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence,  when  tn 
evidence  is  merely  cumulative. 

[1]  Shepherd  v,  Littie,  14  John.  210.    YeUe  v.  Myers,  id,  104.    Gait  v.  Nixon,  6  Cow 
44S.    Jadcsoa  «.  IC'Chesney,  7  id,  SO.    ThaUnmer  •.  Brinkerhoil^  0  id,  103. 
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XJTKA,  beck's  power  or  possession,  and  cannot  be  prodo- 

^^I?      ced.  $648,14 

T.  Interest  tbereoD  from  October  31,  1822^  that  being 

^''^****'         the  date  of  the  note  or  acknowledgment,  till  paid, 
or  judgment/' 

The  evidence  and  other  particulars  of  the  case  are  stated 
in  the  opinion  of  the  court. 
The  jury  fbuad/or  the  plaintiff^  with  $846,31  damages. 

A,  L.  Jordan^  iat  the  defiendant^  moved  for  a  new  triaL 

/.  A.  CMim-y  contra. 

Curia^  (er  8t»iniLAitD|  J.  Thb  Widence  of  Lawrence 
P«  Whitbeck  clearly  establuihes  tb^  fadt  of  a  settlemeul 
made  between  the  plaintiff  and  the  defendant)  en  the  dirt 
day  of  October^  16d2y  and  that  the  balance  df  $648,14  waft 
then  found  due  to  the  phuiltiff,  vrhidi  the  defendaoti  John 
I.  Whitb^ck,  then  expressly  {troiteised  to  pay.  This  settle- 
ment related  to  the  balance  due  to  the  plaintiff,  for  the  fsorm 
of  which  the  defendant  was  then  in  possession,  which  the 
(*288]  plaintiff  had  ^previously  owned,  and  upon  which  he  had 

given  a  mortgafge  to  John  Whitl^ck,  juniori  the  father  of 
the  defendant;  and  the  balance  which  the  defendant  prom- 
ised to  pay,  was  the  value  of  the  farm  as  agreed  upon  by 
the  parties,  over  and  above  the  mortgage*  The  judge 
charged  th^  j.uryi  that  if  they  believed  such  promise  was 
made^  the  plaintiff  was  entitled  to  recover.  Their  verdict 
establishes  the  fhct  of  th&  making  of  tlie  promiset  and  is  in 
entire  accordance  with  the  evidence. 

The  only  important  qoesttoe,  theni  is,  whether  thai  pretn* 
ise  was  binding  in  law,  as  beuig  without  the  statute  of 
frauds,  and  whether  it  it  supported  by  a  good  eoneideira<> 
lion. 

John  Whitbeck,  the  father  of  the  defendant,  bad  &  mott* 
gage  upon  the  farm  of  the  plaintiff.  Subsequent  to  the 
giving  of  that  mortgage,  And  in  1816,  Peter  Whitbeck  Ob* 
tained  a  judgment  against  the  plaintiff,  upon  which  his  farm 
was  sold»  and  purchased  in  by  Peter,  (the  plaintiff  in  the 


lodgment,)  vtko  rtcelred  a  deed  for  it  from  tfan  thtriff.  ^J^^\^ 
Tiie  plwtttiff  iubseqi^tly  paid ,  Peter  the  unwunt  of  his  ^^^^|^J||^ 
j«dfio«nt»  9Q  Ibait  9^  lut  daima  upon  the  ham  were  «]tlir«i^         t. 
Mlitfied.    jRthi»«N««of.tke)Nime9«,JohAWhitl»«d^^  VMibMfc. 

MMtetgee^  rad  the  dctfwdfiiit»  ^gruod  lo  pittcka^e  die  ham 
fran  the  plttitttiff.  It  mv»  vidfied  aft  $1906^  and  they  weie 
fta  deduct  from  that  4iun  the  «siouiill  oC  i^  niertg^get  eiid 
pe]F  the  plaintiff  ihtt  balance*  The  defeedaot  Mmrding)i)r 
aiovedoa  to  fdhe  larm  in  l8f3(H  the  pJatntiff  seeviaf  off  et 
Ike  eame  time.  The  ^klemecitt  in  li)t9  c«aeiate4  in  eaeting 
ibfi  iiOereat  oa  the  mon;g«9e»  ud  aeeertaining  the  helanee 
oirer  and  ab^we  it»  Peter  Whiibeck.  ^ho  heUt  tW  AerifTe 
deed,  vae  preeent  at  the  eetUen^etiti  and  teld  the  defendent 
end  hie  fcther,  if  th^  did  not  dp  what  vae  xig^  with  the 
]^bi«tiff,  he  would  net  aseigsi  the  eherif^e  deed^  or  eonT^ 
the  hnk  lo  them*. 

In  lass  ear  28M» Pe^  WUtbeck owTefed  the  fwnto 
John  Whitheck,  b;  an  initiunBMt  in  wiitwgi  eealed  wad 
esadosaed  on  the  be^  ^  the  aheriff 'a  deed  to  him,  ejpreaa^ 
iag  a  cenatderalien  of  tl9  pei4<  Thia  ^ooTeyance  or  aa- 
aigMaent  fatara  de*e  in  IBVK  belt  ia  proved  to  have  been 
made  in  1028  or  4« 

•JcliA  Wbiliieck  oonveTed  Im  inliereat  in  the  farm  to  hta  [*269 
aon  the  dcfaadent,  im  ]8S^  aboNrt  the  iw»  when  he  took 
poaeeaaioji  ei  it»  ae  it  w<wld  eeem  bf  wnjr  of  gilk  4»:  ad- 
vancement ;  imd  aft  the  time  Pt  the  letttM^eot  aaid^  that  as 
he  had  |^en  Join  L  thie .formu  be  mnet  ^  ovgjht  to  pajr 
the  plaintiff's  claims  npenit;  nA  the  SDhaeq^aft  proaoaae 
i^the  dfleBda«t  to  paj/ahowa  that  he  adimitted  tbeprepri- 
etf  e«d  juattee  ef  the'arrangement^ 

I  aminettned;  to  think  tb»  plaintji^had  en  equable  title 
.tn,  er  inftereat  in  thei  &nn<  in  question,  which  waa  a  good 
^Meideraftion  for  the  pcemiae  of  the  defendanft.  It  will  be 
lecoUeeted  that  the  plaintiff  had  aotnaSj  paid  Peter  Whit-' 
keek  the  aimeiint  of  his  judgment,  praw  to  ^  s^ilement 
wi^h  d^ndanft,  upon  the  understandhi^  or  agreemenft,  tbnt  , 

Peter,  who  had  the  legal  title  to  the  farm,  should  hold  it  for 
the  benefit,  and  subject  to  the  control  of  the  pleintiil^  This 
created  a  trust  which  I  apprebendmig^bt  hitve  been  eniorcea 


Wluibeok. 
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Au^tf  1^828.  ^  ^  ^^^^  ^^  equity.  It  was,  in  eiFect,  a  re-purcha«e  ci 
y^^j^^f^  the  farm  by  the  plaintiff,  by  a  parol  agreement,  and  the  con- 
T.  ^  sideration  money  paid.  The  case  of  Jagkeon  ex  dem, 
Seelye  t?.  Morse.  (16  John.  197))  shows,  that  although  the 
purchaser,  under  such  circumstances,  does  not  become 
seised  at  law,  still  he  acquires  an  equitable  interest,  which 
a  court  of  chancery  will  protect  and  enforce,  by  a  decree 
for  the  specific  performance  of  the  contract.  [I]    The  con- 

«  Teyance,  then,  from  Peter  to  John  Whitbeck,  must  be 

deeme4  as  made  at  the  instance  and  for  the  benefit  of  the 
plaintiff,  and  would  unquestionably  have  been  a  good  con- 
sideration for  a  promise  on  the  part  of  a  grantee,  to  pay 
the  price  or  consideration  money  to  the  plaintiflT.  The 
promise  to  pay  for  land  actually  conyeyed,  need  not  be  in . 
writing.  (20  John.  340.)  John  I.  Whitbeck,  the  defend- 
ant, having  succeeded  to  all  the  rights  and  interest  of  his 
father  in  the  premises,  by  a  conveyance  from  him,  upon 
the  understanding  or  agreement  (cis  the  evidence  warrants 
the  belief,)  that  he  should  satisfy  the  claim  of  the  plaintiff, 
his  express  promise  to  the  plaintiff  to  pay,  is  clearly  founded 
on  a  good  consideration,  and  is  not  within  the  statute  of 

[•270]  frauds.    It  is  not  a  promise  to  pay  the  debt  •of  another, 

^y  the  contract  between  him  and  his  father,  he  had  made* 
the  debt  his  own.  Upon  a  consideration  moving  from  the 
father  to  him,  he  promised  to  pay  a  third  person,  to  whom 
the  father  was  indebted.  Here  is  an  entirely  new  consid- 
eration for  thd  promise,  which  makes  it,  in  effect  and  in 
judgment  of  law,  the  debt  of  the  son. 

This  case  is  clearly  distinguishable  from  that  of  Van 
Alstine  v.  Wimple,  (5  Cowen,  162.)  There,  when  the 
contract  was  made  with  Wimple,  Van  Alstine  had  no  inter- 
est, either  legal  or  equitable,  in  the  land.  He  had  not  re- 
paid the  purchase  money  to  Olcott,  who  purchased  under 
*  the  execution,  Olcott  verbally  agreed  to  relinquish  his 
purchase  to  Wimple,  and  Wimple  agreed  to  pay  Van  Als- 
«  tine  $600  for  the  land.    If  Olcott  had  refused  to  carry  this 


[1]  See  Malinn  v.  Brown,  4  Comst.  403.  '  Rhodes  v,  Ahodet,  3  Saaf.  Ch» 
K.  279.    JackBon  v.  Pierce,  3  John.  221. 
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un^dm^t  iiao  effect,  h«  could  never  have  been  compelled  ^  iTTlCA, 

f  '         ,  .        1     .  1^1   August,   1828. 

to  perform  it.    It  was  an  agreement  m  relation  to  land,  and  —  — 

therefore  void;  and  it  was>  as  to  him^  entirely  without  ▼. 

consideration.  ^^^"'•■• 

The  parol  evidence  to  show  the  true  oonsidieration  of  the 
4eedy  or  assignment^  from  Peter  to  John  Whitbeck,  was 
properly  received;  The  plaintiff  was  not  a  party,  nor  !n 
strictness,  I  apprdiend,  a  privy  to  that  conveyance ;  and  the 
rule  which  prohibits  the  contl-adiction  by  parol  of  what  is 
expressed  in  a  deed,  even  if  sqpplieable  to  the  consideration, 
I  understand  is  confined  to  the  parties  or  privies  to  the 
deed.  The  role  is  founded  on  the  principle  that  a  party  is 
estopped  from  impeaching  or  contradicting  his  own  deed. 
But  the  rule  does  not  apply  to  the  acknowledgment  or  co6r 
sideration  paid  in  a  deed,  even  as  between  the  parties. 
(Shepherd  v.  Little,  14  John.  210.  Bowen  v.  BeU02O 
John.  836.) 

I  see  no  etror  in  the  charge  of  the  judge.  The  only 
question  of  fact  was,  whether  the  defendant  made  the 
promise  relied  upon.  If  he  did,  it  was  a  question  of  law, 
whether,  under  all  the  circumstances-  of  the  case,  the  prom-  , 

ise  was  binding. 

There  is  nothing  in  the  ground  of  newly  discovered  evi- 
dence. It  is  strictly  cumulative  upon  one  of  the  principal 
points  in  controversy  upon  the  first  trial. 

'  Motion  for  new  trial  denied. 


*  Jackson,  ex  dem.  Van  Keuren  and  others,  against  r*271] 

HOPFMAN. 

Ejectment  for  50  acres  of  land  in  the  town  of  Shawan-  AU  the  pu* 
g^anck,  Ulster  county ;  tried  at  the  circuit  in  that  county,  Slbiiuffore! 
in  November,  1826,  before  Betts,  (late  C.  Judge.)  «i«««w  «n  thai 

court  of  ohin^i 
ceiy  are  stop* 

ed  from  qaeettoning  the  title  deriTed  from  the  decree  of  lale. 

A  grantor,  btrVing  no  title  oonymfa  with  coTenanta  of  aelain,  quiet  eqjoymflni  •nd'wiiranty'. 

Urn  nfterwacdt  aoqniree  title.    This  in  general,  ^nres  to  the  benefit  of  tiie  grantee  by  wa|* 

J 
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^ic A.         At  the  trial  the  JMIawing  fSaott  were  m  etidene* :  AbooC 

°^ '  the  year  1809,  Nicholas  Harteoboigbdied  intestate,  i^sed 

T.  iR  fee  of  a  farm  el  about  1S50  acres  in  Shawaaguaeky  aoi 

fiofimM.     ^^Q^|.  ^^QQ  ^^^^^  jj^  ^j^^  Hardenburgh  patent,  in  Dehwaie 

and  Solliran  eotmtiee.  In  1788,  the  krtestate  had  aaort* 
gaged  his  farm  to  Thomas  Elfison,  ta  aeenm  die  payment 
of  $966  12*  Leri  Van  Keursiv  one  of  Ihe  leeeom  of  the 
plaintiff,  and  NichoIa|i  Hardenburght  the  intestale'a  aei^ 
became  administrators  of  his  estate*  Some  time  after 
his  death,  thejr  reported  hie  dehts  to  the  surrogate  aft 
$3116  beyeed  what  the  personal  aesete  w^ouU  pa)r,  incli> 
ding  the  Ellison  mortgage  stated  a«  5)009  80.  The  Sha^ 
wangunck  lurm  wne,  in  feet,  worth  soAcienft  to  pay  all  the 
^kbts  and  something  more ;  and  the  Delawmre  and  Sulli* 
▼an  lands  were  worth  at  least  $2200.  In  December,  1812, 
th^sarrogate  of  Ulster,  on  the  appficatioB  of  the  adviini»> 
trators,  made  an  order  for  the  sale. of  the  Shawangmek 
farm,  for  the  paymetit  of  debts  ;  and  oii  (he  Tlh  ef  Sep* 
tember,  1814,  the  administrators  aeting  under  that  endMr 
mi  by  deed  recitiag  it,  conveyed  to  Herman  Rugglee  in 
fee  the  premises  in  qnestion,  part  of  the  Shawangonck  faem, 
for  the  consideration  of  $1125,  superadding  personal  core- 
-nants  by  Levi  Van  Keuren  and  Nicholas  Hardenburgh, 
(the  adminisUrators)  of  seisin  and  power  of  sale,  of  quiet 
enjoyment  and  of  general  warranty.  Chi  the.4tb  of  Jnljr, 
1816,  Ruggles  conveyed  the  50  acr^  to  Thomas  Bruyn  ; 
and  Hoffman,  the  defendant,  entered,  and  is  in  possession 
under  an  agreement  to  purchase  of  Bruyn. 

* 

of  estoppel  af&inst  the  grantor,  who  catinot  recoTcr  the  land  from  the  grantee  in  rirtue  of 
the  mibsequently  aoquired  title.  [1] 

But  where  a  grantor  recites  in  his  dee4  that  the  grant  is  wbject  to  a  certain  clai*^  (e.  g 
a  mortgage)  and  then  oorenanta  that  he  is  seised,  that  Utie  grantee  shall  quietly  enjoy,  anil 
that  the  grantor  will  warrant  against  all  claims,  tha  rapltal  qualifies  the  coTenants ;  aud  pre- 
vents their  application  to  such  claim. 

Where  there  is  any  thing  for  a  warranty  to  operate  upon,  the  doctrine  of  estoppel  dow  not 

Nor  doca  iS  apply  except  as  between  the  fi»mo  pasties  aati»g  in.  tha  aamajckscaftec* 

[1]  Vandatlieyden  i;.  C«aada|i,  H  De^io,  905.  JkIows  «.  Iftsnay,  IS  J«h|».dM.  imi»>n  r. 

Wright,  14  id,  193.'  Jackson  i;.  Matsdorf,  11  di.  9.  Pettereau  v,  Jackson,  11  Wen.  110. 
.Wilson  V.  Troup,  2  Cow.  1 95.  Jackson  «.  IieUad,  a  Wea.  90.  Jaokif »  p.  Wkakhyif,  amt^  I . 
.B«h«.MaailMtt,<]|ov^.lT.aB«f.9»l.    SeafurtlMr,Dic.W.T.Eer.1)f  Boiaa,tiS.£ato^ 

pel.    Am.  Ch.  Dig.  by  Watennan,  tit.  Ssttppd. 
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*      •About  the  year  1821,  Ellison's  representatives  filed  their      tJTICA, 

bill  in  the  court  of  chancery  for  foreclosure  of  the  mort-  — •' 

gage  of  1788,  to  which  they  made  (among  others)  Van  v. 

Keuren,  Bruyn  and  Hoffman,  parties.  The  master's  report  H«>ffi»*a- 
stated  $2814  72  to  be  due  on  the  mortgage ;  and  on  the 
28th  of  October,  1814,  a  part  of  the  mortgaged  premises, 
including  the  50  acres  in  question,  was  sold  by  a  master, 
and  conveyed,  under  the  decree  in  the  chancery  cause,  to 
Levi  Van  Keuren,  (the  lessor  of  the  plaintiff  and  adminis- 
trator of  the  mortgage,  who  joined  as  such  in  the  deed  of 
Ruggles.)  July  5th,  1825,  (while  Hoffman  was  in  posses- 
sion) Van  Keuren  conveyed  the  land  purchased  by  him  to 
Jansen  and  Otis,  the  two  other  lessors  of  the  plaintiff. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  this 
court. 

J.  Sudam,  for  the  plaintiff. 

C  jff.  Rugglesy  contra. 

Curia,  per  Sutherand,  J.  ITie  defendant  and  those 
from  whom  he  derives  his  title,  having  been  parties  to  the 
suit  in  chancery,  instituted  by  the  representatives  of  Elli- 
son, for  the  foreclosure  of  the  mortgage  given  by  Harden- 
burgh  to  Ellison,  are  estopped  from  denying  the  title  of 
any  bona  fide  purchaser  at  the  sale  made  under  the  decree 
of  foreclosure  in  that  cause.  If  there  was  any  valid  defence 
to  that  suit,  or  any  equitable  ground  on  which  the  premi- 
ses in  question  were  entitled  to  exemption  from  the  opera- 
tion of  that  mortgage,  it  should  have  been  put  forth. 
Having  submitted  to  those  proceedings  in  silence,  the  par- 
ties defendants  to  that  suit  cannot  now  be  heard  to  impeach 
the  title  which  resulted  from  them.    (Norris  Peake,  98.) 

This  position  seems  to  be  conceded  by  the  counsel  for  ttfe 
defendant ;  and  he  therefore  contends,  that  wherf'  Levi  Van 
Keuren,  the  lessor  of  the  plaintiff,  purchased  the  premises 
in  question  at  the  master's  sale,  the  title  thus  acquired 
enured  to  the  benefit  of  his  grantee  and  assigns ;  so  that, 
in  truth,  the  def<*Llant'is  title  is  also  in  this  manner  derived 
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A  ^t^M  ^^*°^  ^'^^  ^^  ^^  ^  master  ia  chancery,  under  the  decree* 
— -  _^ — ^'  of  foreclosure.    This  is  in  fact  the  principal,  if  not  the 
•  y.  only  point  *in  the  cause.    Ruggles,  under  whom  the  de- 

^•2731*"*  fendant  holds,  purchased  at  a  sale  made  by  Van  E^nmi 
and  IJardenburgh,  as  administrators  of  Nicholas  Harden* 
-  burgh  the  elder,  in  pursuance  of  an  order  of  the  sunpgate 
of  Ulster  county.  This  order  was  made  upon  the  applica- 
.  tion  of  the  administrators  for  the  purpose  of  raising  a  fund 
to  pay  the  debts  of  the  intestate ;  and  by  the  egress  terms 
of  the  order^  the  premises  were  to  be  sold,  subject. to  the 
Ellison  mortgage.  The  deed  executed  by  the  administra- 
tors recites  the  proceedings  before  the  surrogate,  and  the  order 
of  the  sale.  Ruggles,  therefore,  was  fully  apprised  that  he 
purchased  subject  to  the  mortgage  ;  and  although  the  deed 
also  contains  a  personal  covenant  of  seisin,  for  quiet  enjoy- 
ment, and  a  covenant  of  general  warranty,  yet  those  cove- 
nants can  not,  I  think,  be  fairly  construed  as  relating  to, 
or  embracing  the  Ellison  mortgage,  which,  in  a  previous 
part  of  the  deed,  had  been  recited  as  a  subsisting  incum- 
brance upon  the  premises  conveyed.  (1  Cowen,  126.) 
Those  povenants  may  have  their  full  operation  and  effect 
by  being  considered  as  applicable  to  all  other  incuoibraa- 
ces  except  the  mortgage ;  and  it  is  a  general  rule,  that 
where  there  is  any  thing  for  the  warranty  to  operate  upon, 
the  doctriae  of  estoppel  will  not  apply. 

The  construction  contended  for  by  the  defendant,  renders 
the  deed  contradictory  and  inconsistent  in  its  very  terms. 
If  it  had  been  the  intention  of  the  administrators  to  protect 
the  purchaser  at  the  sale  made  by  them,  against  the  mort- 
gage, which  by  the  very  terms  of  the  order  of  sale,  wm  to 
remain  a  charge  upon  the  premises  sold,  they  would  most 
probably  have  resorted  to  a  special  covenant,  which  would 
clearly  and  explicitly  have  expressed  that  intent ;  and  not 
•the  general  covenant  of  warranty,  which,  on  its  face,  is  in- 
consistent with  the  previous  recitals  in  the  deed* 

I  should  therefore  question  whether  Ruggles  could  roadxi-- 
tain  an  action  against  the  administrators  upon  thiscovenaxit^ 
the  mortgage  having  been  expressly  noticed,  as  an  incxira- 
brance  subject  to  which  the  purchase  was  made  by  thexn. 
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But  the  purchase  in  this  case  was  made1)y  Van  Keoren,      ITTICA, 
in  his  individual  character;  and  the  covenant  was  made  by  — t—t ' 

DtephenB 

him  *and  his  co-administrator ;  and  the  doctraie  of  estoppel  y. 

does  not  apply,  except  between  the  same  parties,  acting         "jv^yA^ 
in  the   same  character.     (Jackson  v*  MiUs,   13  John.  *-        -' 

«3.)  (a)   .. 

I  am  therefore  of  opinion  that^  under  the  circumstances  ' 
of  this  case,  the  purchase  of  the  premises  in  questian,  made 
by  Van  Keuren,  did  not  enure  to  the  benefit  of  Ruj^;ieS|  his 
grantee  and  bis  assigns. 

If,  as  the  evidence  seems  to  show,  the  residue  of  the 
mortgaged  prenusesy  beyond  the  parcel  purchased  by  Rug- 
gles,  was  sufficient  to  hare  satisfied  Ellison's  mor1{[age,  it 
was  in  the  power  of  the  deSandant  to  have  procured  the 
sale  of  the  residue  under  the  decree  of  foreclosure  in  the 
first  instance,  if  he  had  made  a  proper  statement  of  Ins 
case  in  answer  to  the  bilL  If  he  should  eventually  be 
prejudiced,  therefore,  it  will  be  attributable  to  his  own 
neglect. 

The  plaintiff  is  entitled  to  jttdgment> 

Judgment  for  the  plaintiff. 

'  (a)  And  vid.  8  Coweu,  5^,  587. 


Stbpriits  against  Baird. 

On  eiror  frcmi  the  cooit  ^oonunen  pleas  ot  the  county  The  purties  m 
of  Chenango.  l^^l^^. 

suggestion  of 
the  justice  to  waive  their  plesdings,  and  go  into  their  cause  on  the  merits.  On  judgment 
kfliKigghreii,*OM  of  tkie  parties  appealed;  and  the  justice  Mtumed  the  apMMiMttt.  JMel^that 
JBO  ok^jialiaa  eoold  hn^  bom  taken  lo  the  Ibnii  of  tbepleadings  hefeie  the  jostioe,  and  thsA 
tkeAgnanMoi  eslesAsdalso  to  the  came  fn  the  C.  P.  on  appeal;  and  that  aa  ohjeotion  to 
«Be  fina«f  p]aMiiHE>««aMl  1^  taken  «hsre.  [I] 

S.  owning  property,  pointed  it  out  to  a  constable  as  belonging,  one  fiilh  ef  it  to  S.,  against 
wlK>m  the  eonfltahle  had  aneseevttm,  and  was  infiMng  of  the  property  with  a  riew  te  the 
Jevy.  The  ^onstaible  levied,  8.  xeoeiplad  Ihe  prepgrtyio^e  oonstable,  and  B/s  hgot  wa« 
■ftarwaids  sold  and  bid  off  by  ^e  third  persm,  ionojlit,  under  the  execution.  S.  tiien  nold 
the  property;  and  an  action  by  the  purchaser  for  the  avails,  would  have  shown  that  B. 

[IJ  Aeifl  «.  Hamilioii,  3  Barh.€.€.  B.sp.  60».  Neff  •.C!^  18  id.  466.  BeUir.  Dwria, 
9id,UlU  Deaai^.Oridlcgr,  tOWen.S64.  Malen«9.€lsck,  3HiU,6<7.  Wood^IUnda]^ 
964.    Ciinl*.  Wn^l3W40.4eS. 
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Baird. 


CASES  m  TEE  SUFEEHE  COUBT  1 

V.  A.  Collier,  for  the  plaintiff  in  error. 

/.  Sudam^  contra. 

Curiaf  per  Stttherland,  J.  This  is  a  writ  of  error  to 
the  court  of  common  pleas  of  the  county  of  Chenango. 
The  suit  was  originally  commenced  by  Baird,  the  defend- 
ant in  error  against  Stephens,  the  plaintiff  in  error,  before 
a  justice  of  the  peace,  where  Baird  obtained  a  judgment 
for  $25  damages,  and  $3  39  costs,  from  which  judgment 
Stephens  appealed.  It  appears  from  the  return  of  (he  justice, 
that  the  plaintiff  declared,  before  the  justice,  in  trover,  for 
the  taking  and  converting  by  the  defendant  of  a  certain  quan- 
tity of  lumber.  The  pleading  having  become  somewhat 
special  and  complicated,  the  justice  proposed  to  the  parties, 
that  they  should  waive  their  pleadings,  and  try  their  cause 
upon  its  merits,  and  that  no  witness  should  be  excluded 
who  should  be  offered  to  show  the  equitable  rights  of  the 
parties.  This  suggestion  was  assented  to,  and  the  justice 
states  that  the  cause  was  investigated  on  those  grounds; 
that  is,  as  I  understand  it,  all  objection  to  the  form  of  the 
pleadings  was  expressly  waived.  The  lumber,  for  the  conver- 
sion or  proceeds  of  which  the  suit  was  brought,  it  appeared 
from  the  evidence  in  the  common  pleas  was  originally  the 
property  of  one  Allen  Benedict ;  and  the  title  of  the  plaintiff 
below  was  derived  from  a  sale  under  a  justice's  judgment 
in  favor  of  one  Joseph  Tillotson,  against  Allen  Benedict 
and  one  James  Stephens,  for  $21  10.  This  judgment  was 
duly  pro\red. 


Bad  no  title,  inasroach  as  he  had  not  iolfilled  a  oertain  oontraot,  on  which  tha  one  fifth  wm 
to  rest  in  him.  HM,  inaemuoh  aa  notioe  was  not  given  of  the  contract  to  tha  pnrrheiwr, 
he  had  a  right  to  pnrchaee  upon  the  &ith  of  S.'s  adminsioni,  who  ahould  he  estopped,  vnder 
the  circumstanceti,  to  deny  B.'s  interest ;  and  that  S«  should  aooount  to  the  puiduMer  far  tha 
Talue  of  the  one  fifth.  [1] 

Where  several  parcels  of  property  «e  sold  under  an  eawention  at  one  hid,  thouf^  tha  nie 
might  have  been  fairer,  and  the  property  hronght  more  in  separate  parcels ;  yet  a  third  per- 
son, not  a  creditor,  has  no  ri^^t  to  object  to  tha  manner  of  sale.  The  title  passes  by  audi  a 
sale  aa  to  strangers. 

[1]  Frost  V.  Saratoga  Hutasl  Ins.  Co.,  194, 198.  Welland  Csnal  Company  «.  Hathawigr, 
6  Wen.  480.  Reynolds  «.  Lounsbory,  6  Hill,  934.  Besdl  v.  Odell,  8  HUl,  219,  823.  Dig. 
N.  T.  Eep.  by  Eogm,  tit  £atoppel,  1  Oowon  &  Hill's  Notes  to  FhiL  Vt.  n  289,  p.  887. 
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The  plaintiff  below  also  proved  another  judffment  .in  .  ^^^^^ 

/«  i.TTi  .  -r*         1'         r         1  Auguat,   1828 

Hivor  of  Barnard  cc  Hatch,  against  Benedict,  for  about  — i— r ' 

^  Stephdna 

$15.  T. 

It  appeared  from  the  evidence,  and  the  admission  of  the  ' 

parties,  that  the  lumber  in  question  was  the  joint  property 
of  the  defendant  below,  John  Stephens,  and  Benedict ;  one 
fifth  of  it  belonging  to  Benedict,  and  the  other  four  fifths 
to  Stephens  ;  and  the  constable  who  levied  the  execution 
of  Tillotson  against  Benedict,  testified  that  he  called  on 
John  Stephens,  the  defendant  below,  and  told  him  he  had 
an  execution  against  Benedict,  and  wished  him  to  point  out 
to  him  what  lumber  B.  had  at  his  mill.  Stephens  then 
showed  him  a  pile  *of  boards  and  some  logs,  and  told  him  ^*276 

that  Benedict  owned  one  fifth  part  of  each.  The  witness 
then  levied  on  one  fifth  part  of  those  boards  and  logs,  and 
the  defendant,  Stephens,  receipted  them  to  him.  Nothing 
was  said  by  Stephens  about  any  thing  to  be  done  by  Bene- 
dict, in  order  to  perfect  his  title  to  the  lumber.  The  wit- 
ness also  levied  upon  the  household  furniture  and  growing 
crops  of  Benedict. 

On  the  day  of  sale,  Benedict,  the  defendant  in  the  exe- 
cution, requested  the  constable  to  put  up  all  the  property 
for  sale  at  once,  stating  that  an  arrangement  had  been  made 
between  him  and  the  plaintiff  in  the  execution  and  Baird, 
by  which  Baird  was  to  bid  off  the  property,  and  pay  the 
amount  of  the  execution,  and  also  the  judgment  of  Barnard 
&  Hatch,  whether  the  property  brought  that  amount  or 
not ;  and  he  and  Baird  were  to  settle  afterwards.  The  pro- 
perty was  accordingly  put  up  in  a  lump,  and  Baird  pur- 
chased it,  being  the  highest  bidder,  for  $12,  and  paid  Til- 
ly tson'sexecution  for  $21  10,  and  Barnard  ic  Hatch's 
Judgment  for  about  $15.  The  witness  sold  the  right  and 
title  of  Benedict  to  the  boards  and  logs,  and  did  not  remove 
them.  He  also  testified  that  the  defendant  below  had  in- 
formed him  that  the  whole  quantity  of  boards  was  22,000 
feet;  that  he  rafted  them  to  Baltimore,  and  sold  them  for 
$9  per  thousand,  and  was  ready  to  pay  over  to  the  plain- 
tiff below  one  fifth  of  the  proceeds,  deducting  certain  claims 
of  bis  on  acccnnt  of  Benedict's  not  having  complied  with 


Bsird. 
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UTICAy      Us  c(uitract  in  relation  to  the  lunaber*    The  plaintiff  belon 
—7———  also  preyed  that  the  boards  were  worth  (at  the  mill)  front 
Y.  $4  50  to  $5  per  thousand. 

The  defendattt  below  then  (^ned  Ms  defence,  and  con- 
tended, 1 .  That  the  sale  of  Benedict's  pfoperf;^  was  6«MidiL« 
lent  and  void,  on  accooflt  of  its  ImvxDg  been  siU.en  mosss^ 
and  that  the  plaintiff  below  therefore  acquired  no  title  un- 
der the  sale;  2.  That  Benedict  had  no  interest  in  the  lun^ 
ber  which  could  be  *otd  under  an  executioii,  all  his  interest 
being  under  a  special  executory  contract.  Which  at  the  time 
of  the  levy  was  open  and  unexecuted ;  3.  If  such  int^redt 
could  be  siol<^  then  Baird  the  purthaser,  Was  bowid  to  per- 
form Benedict's  part  of  the  contract,  before  he  could  ebdm 
any  thing  under  the  sale;  4.  That  the  taking  of  the  boards 
*to  market  by  Stephens,  and  selling  them,,  were  authorised 
by  the  special  contract  between  him  and  Benedict,  and 
consequently  were  not  a  conversion  of  the  pr(^rty;  and 
if  he  was  liable  at  all,  it  was  in  assumpsit,  and  not  in  thia 
form  of  actimi.    The  defendant  below  then  leered  to  prove 
the  special  contract  between  him  and  Benedict,  in  relation 
to  the  lumber,  which  was  objected  to  by  the  plaintiff  on  the 
ground  that  the  defendant  had  pointed  out  this  lumber  to 
the  officer,  when  he  came  to  levy  his  execution,  as  the  pro- 
perty of  Benedict,  Uable  to  be  levied  upon ;  in  consequence 
whereof  it  had  been  sold  to  the  plaintiff  below,  and  a  tkitd 
person  had  become  the  purchaser.    The  objection  was 
overruled,  and  the  defendant  below  proved  that  the  logs^ 
out  of  which  the  boards  wi^e  sawed,  were  taken  from,  a  lot 
of  Benedict ;  that,  by  the  contract  between  them,  th^  wen 
to  draw  and  saw  the  logs,  and  put  their  boards  into  at  raft 
together,  and  that  Stephens  was  then  to  run  them  at  Us 
own  expense,  and  Benedict  was  to  have  one  fifth  of  the  pro- 
ceeds ;  and  it  was  proved  that,  at  the  time  of  the  sale,  part 
of  the  logs  were  not  sawed,  and  that  Benedict  did  not,  after 
that,  assist  in  sawing  them,  or  making  the  raft;  bat  that 
the  whole  was  done  by  Stephens. 

The  court  charged  the  jury,  that  the  defendant,  StefdieBs, 
had  no  right  to  object  to  the  sale,  on  the  ground  that  the 
property  was  sold  en  masse^  inasmuch  as  be  veas  not  a  credr 
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itor  of  Benedict,  and  Benedict  himself  requested  that  it      TTTICA, 
might  be  so  sold ;  2.  That  if  they  believed  the  testimony     ^Ti^  - 
of  the  constable  who  made  the  leyy,  that  the  boards  and  t. 

logs  were  pointed  out  by  Stej^etis  as  belonging  to  Bene-  ^^' 
diet,  to  the  amomat  of  mie^fifth  pasrt,  he  was  preoludednow 
from  denying  that  feet  agamst  a  h^na  fide  purchaser  lA 
Benedict^  iflteriBst ;  and  that  Was  an  interest  which  could 
be  sold  on  execution ;  and  that  the  acts  of  the  defendant, 
in  taking  the  property  to  Baltimore  and  disposing  of  it, 
amounted  to  a  conversion.  The  defendant  below  excepted 
to  the  charge ;  and  the  jury  found  a  verdict  for  the  plaintiff 
below  for  $15  damages,  on  which  the  court  gave  judgment. 

I  think  upon  the  whole,  the  charge  of  the  court  was  cor- 
rect. After  the  agreement  of  the  parties  before  the  justice 
*the  form  of  the  declaration  became  immaterial.    All  objec-  [^278 

tions  on  that  ground  were  expressly  waived ;  and  as  the 
cause  upon  appeal  is  tried  upon  the  plettdiilgs  below,  the 
stipulation  must  be  understood  as  extending  to  the  common 
pleas,  and  authorizing  any  modification  of  the  pleadings 
which  the  evidence  would  warrant  and  the  justice  of  the 
case  might  require. 

It  does  not  appear  that  Baird,  the  plaintiff  in  this  action^ 
after  he  purchased  the  interest  of  Benedict  in  the  boards, 
was  ever  informed  by  Stephens,  the  defendant,  of  the  spe* 
cial  contract  between  him  and  Baird,  or  was  called  on  to 
fulfil  the  agreement  on  the  part  of  Baird.  That  ground 
does  not  appear  to  have  been  resorted  to  by  the  defendant 
until  after  be  bad  disposed  of  the  boards,  and  was  called 
on  to  account  for  ane*fifth  of  their  proceeds.  He  pointed 
oat  the  property  as  Benedict's,  for  the  express  purpose  kA 
having  it  levied  upon,  without  giving  any  intimation  to  the 
officer,  at  the  time  of  the  levy,  or  to  the  purchaser  at  the 
iBale»  that  the  interest  of  Benedict  in  the  property  was 
affected  by  aby  condition  or  qualification  whatever.  It 
would  be  a  violation  of  good  faith  to  permit  him  now  to  set 
up  any  special  agreement  betweenhim  andBenedict,  todefeat 
the  title  of  the  plaintififbelow,  who  was  ^bonafide  purchaser 
at  the  constable's  sale.  Then  was  the  time  for  the  defend- 
ant below  to  have  given  notice  of  the  special  agreement 
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• 

UTICA,      He  IB  precluded,  then,  from  saying  that  Benedict  had  not 

"^^ '  an  interest  in.  the  property  which  could  be  sold  upon  exe 

V.  cation,  or  that  that  interest  was  subsequently  forfeited  by 

^^       the  amission  to  fulfil  the  special  agreement  on  his  part. 

The  defendant  had  no  right  to  object  to  the  manner  oi 

the  sale.    He  was  not  a  creditor  c^  Benedict ;  and  it  was 

al  the  express  request  of  the  def^dant  in  the  execution. 

Judgment  affirmed. 


^  :^i&j  •Russell  againzt  Scott. 

^h  '^  "hul  ^^  ®^^^'  ^^  R*issell,  to  the  Delaware  common  pleas, 
dren  liye  with  founded  upon  bill  of  exceptions  in  a  suit  there  between  Rus- 
port  *"  hSa^  8®11>  plaintiff,  and  Scott  defendant,  in  which  there  was  a 
working     his  verdict  and  judgment  for  the  defendant.    The  facts  are 

farm  but  vnth-  "* 

out  any  con-  Sufficiently  stated  in  the  opinion  of  the  court. 

tract       giving 
them  or  any  of 

diL?ve*^a^      S.  Sherwood,  for  the  plaintiff  in  error. 

aion,  is  still  so 
possessed     of 

his    farm,    in        J.  Siulam,  COTkiXH. . 
the  oye  of  the 
law  as  to  en- 
able him,  ss  possessor,  to  m^ntaln  an  action  for  any  ii^iury  to  the  farm. 

The  reservation  in  a  lease  of  all  water  courses  on  the  demised  premises,  suitable  foi  the 
erection  of  mills,  with  the  right  of  erecting  mills  snd  ether  works  thereon,  with  three  mertm 
of  land  adjoining  thereto,  gives  the  lessor  a  right  to  all  the  null  seats  with  Uie  three  acres,  on 
the  demised  premises,  whenever  he  chooses  to  make  a  location.  It  is  the  same  as  reserving 
all  the  mill  seats  on  the  demised  premises,  with  the  three  aores ;  Imt  it  seems,  would  not 
authorize  the  lessor  to  erect  a  mill  or  mills  on  any  adjoining  lot  flowing  Ihree  acres  on  the 
demised  premises. 

A  lease  was  of  a  lot  in  fee,  reserving  seven  sores,  and  all  water  oourftes  sQitaUe  for  Uis 
erection  of  mills,  with  the  right  of  erecting  mills' and  other  works  thereon,  with  three  acret 
of  land  adjoining  thereto.  Then  the  lessor  demised  in  fee  the  seven  acres  to  anoilwr  losaee. 
Held^  that  this  last  lease  did  not  carry  to  the  lessee  the  lessor's  reserved  rights  in  the  first 
lease.  Such  rights  were  not  appurtenant  to  the  reserved  land.  They  were  sn  incorporeal 
hereditament;  which  will  pass  only  by  ecnnss  grant 

A  written  declaration,  endorsed  on  the  lease,  after  the  date  by  the  lessor,  that  he  intended 
to  demise  a  great«r  interest  than  the  lease  expresses,  is  not  operative  to  convey  any  intevesi. 

The  erection  of  a  null  dam  on  one's  own  land,  and  flowing  a  neighbor's  land  for  mora  than 
20  years  uninterruptedly,  bars  all  right  of  action  in  the  neighbor ;  but  only  for  the  dam  aa  it 
stood.    If  it  be  raiMd  and  the  flow  increased  within  20  years,  an  aetioii'lies. 

A  reservation  of  a  part  of  a  lot  demised,  leaves  that  part  precisely  as  though  it  hnd  not 
heen  a  part  of  the  lot  demised ;  bat  had  originally  belonged  to  an  a4j'o^>ui'8  ^^ 
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CuriOf  per  Suthssland,  J.    This  was  aa  action  on  the      tmcA, 
case,  biooght  bjr  Russell  againet  Scott,  for  overflowing  the  — r^ — - — ' 
piaintiflra  land  and  deatrojring  a  yaluable  spring  of  water,  y. 

by  the  erection  or  raising  of  a  mill  dam.  The  suit  was  ^^^' 
originsJly  commenoed  before  a  justice  of  the  peace  of  the 
count  J  of  Delaware ;  and  was  removed  into  the  court  of 
oonmion  pleas  upon  a  plea  of  title ;  and  brought  from  that 
court  into  this  upon  a  bill  of  exceptions  and  writ  of  error. 
Both  parties  hold  under  leases  in  fee  from  Mrs.  Montgom* 
ery.  The  lease  to  Russell  bears  date  the  4th  of  July, 
1810;  that  to  Scott  on  the  Ist  of  March,  1815 ;  though, 
both*  parties  appear  to  have  been  in  possession  of  the  re- 
spective parceb  for  which  their  leases  were  given^  many 
years  before  their  date. 

The  lease  to  Russell  is  for  a  certain  lot  of  land,  particu- 
larly described,  dec.  containing  193  acres,  excepting  there- 
out seven  *acres  and  four  perches,  now  in  the  use  and  oc-  [*280 
cupation  of  Robert  Scott,  (the  defendant,)  and  also  saving 
and  reserving  to  Mrs.  Montgomery,  Sec.  all  water  courses 
suitable  for  the  erection  of  mills,  with  the  right  of  erecting 
mills  and  other  works  thereon,  with  three  acres  of  land 
adjoining  thereto ;  and  also  saving  and  reserving  the  right 
to  erect  dams  and  cut  ditches,  for  the  use  of  such  water 
I  works ;  and  also  reserving  all  mines  and  minerals  found  in 
the  demised  premises,  with  the  sole  and  only  right  to  dig 
for  and  work  the  same,  the  lessor  compensating  the  lessee 
for  any  damage  sustained  thereby.    The  lease  to  Scott  of 
the  seven  acres  and  four  rods,  contained  no  reversion  of 
mill  streams ;  and  the  rent  was  proportionably  higher  on 
that  account.    It  appeared  that  Scott,  as  early  as  Novem* 
ber,   1803,  contracted  with  Russell,  the  plaintiff,  for  the 
purchase  of  the  seven  acres  for  the  express  purpose  of 
building  a  grist  mill  upon  them ;  and  the  witness  testified 
th^  he  erected  his  miU  dam  immediately  below  the  plain- 
tiff's line ;  and  that  he  could  not  have  a  pond  there  without 
florwing  bacK  on  the  plaintifi's  land.    The  defendant  had 
previously  erected  a  saw  miU.    The  consideration  paid  by 
Unif  was  the  raising  of  the  frame  of  a  house  for  Russell ; 
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VTtCA,      and  Scott  wa«  al8otopaTthereBttoMr».MoiitraDwrTyartfet 

""°~" a  separate  lease  font  from  her.    Russell  probably  had  a  con* 

y.  tract  for  a  lease  for  the  "vdiole  lot  prior  to  that  time,  tho«ig|i 

^^^  the  lease  was  not  given  until  1810 ;  andwhe&giTeny  theseten 
acres  which  Scott  then  held  under  the  contract  with  Rus- 
sell, were  excepf  ed  from  his  lease,  and  a  separate  leasefisr 
them  giren  to  Scott.  In  1824,  Scott  rais^  his  miU  dam 
much  higher  than  it  was  before,  which  caused  the  injorj 
complained  of  by  the  plaintiff.*  The  first  dam  did  him  no 
material  injury.  The  land  et  the  plaintiff  which  was  over^ 
flowed,  including  the  bed  of  the  stream,  was  one  acre  and 
a  half  and  thirty-fire  perches. 

The  lease  to  Scott  was  produced,  with  an  endorsement 
upon  it  signed  by  Mrs.  Montgomery,  bearing  date  the  8th 
of  September,  1825,  by  which  she  declared  that  it  was  the 
intention  of  the  parties  to  the  lease,  that  the  lessee,  Scott, 
should  hare  a  right  of  erecting  a  mill  upon  the  premises, 
and  enjoy  all  the  rights  reserred  to  the  lessor  in  the  lease 
[*281]  to  the  plaintiff,  *RusselL    The  reading  of  this  instrument 

was  objected  to,  as  was  also  a  copy  of  a  letter  addressed 
to  the  plaintiff  by  David  Thompson,  who  acted  as  the  agent 
of  Mrs.  Montgomery.  The  plaintiff  offered  to  show  the 
amount  of  damages  sustained  by  him  y  and  also,  that  Mrs.' 
Montgomery  and  the  defendant  had  both  refused  to  make 
him  any  compensation.  The  evidence  was  excluded.  To 
which  deci^n,  as  well  as  to  the  admission  of  the  defend- 
ant's evidence,  the  plaintiff  excepted. 

The  jury  found  a  verdict  for  the  defendant  on  the  issue 
of  title  to  the  land  and  spring  overflowed  by  the  erectiou 
of  the  defendant's  dam. 

It  was  contended  by  the  defendant,  that  the  pUhntiff  had 
not  a  sufficient  possession  of  the  premises  in  qnestioii  to 
enable  him  to  maintain  this  action.  He  Was  an  old-maiiy 
of  more  than  90  years  of  age ;  and  lived  with  his  sons, 

who  worked  bis  farm  and  took  care  of  him  and  his  wife ; 

a 

but  the  title  remained  in  the  old  man,  and  there  does  not 
appear  to  have  been  any  contract  between  him  and  bis  sons 
by  which  the  exclusive  right  of  possession  waa  vested  in 
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ttiem.    The  possesiion  of  Ae  faim,  as  w^  a*  the  titje,      l|^i^'^ 
I  am  inelined  to  tlufik,  was,  in  jadgment  of  Jaw,  m  the 


plamtiff.  T. 

The  reservation  of  the  seven  acres  bj  Mxs.  Montgome-  ^''^• 
rjr,  fiom  the  lot  leased  to  the  plaintifft  left  those  seven  acres 
precisely  as  though  they  had  not  bestt  a  part  of  tiie  lot 
leased,  but  had  originally  belonged  to  an  adjoining  lot. 
Whether  the  reservation  of  the  water  conrses,  suable  for 
the  erection  of  nuBs^  with  1^  right  of  ereeting  mills  there* 
on,  with  tluree  acres  of  land  adjoikuag  thereto,  would  ait« 
thorize  Mrs.  Montgomery  to  erect  a  mill,  not  npon  the  lot 
leased  to  the  plaintiff  bat  upon  an  adjoining  lot,  and  build  a 
dam  which  would  overflow  three  acrc»>  of  the  phantifTs 
land,  may  adimt  of  some  question.  The  effeet  of  the  res^ 
ervation  is,  to  retain  m  the  hands  of  the  lessor  a  right  to 
all  the  mill  seats  on  the  demised  prraiises,  with  three  acres 
of /land  adjoining,  whenever  liie  shoold  make  a  location. 
But  if  there  is  no  mill  seat  upon  the  lot,  the  resarratton 
becomes  nugatory  and  unavailmg.  **  A  water  course  suit- 
able for  the  erection  of  mills^''  is  but  another  expression 
for  a  mill  seat  or  seats  ;  for  it  is  an  absurdity  *in  terms  to  '  *282^ 

say  that  a  stream  is  suitable  for  the  erection  of  mills,  upon 
which  no  mill  can  be  erected. 

But  admitting  that  Mrs.  Montgomery  would  have  had  a 
right  to  have  erected  a  mill  upon  the  seven  acres  reserved, 
and  to  have  overflowed  three  acres  of  the  plaintiff's  land, 
did  that  right  pass  to  the  defendant:  bf  his  lease  ?  The 
lease  contained  no  special  provisions.  It  was  a  simple 
lease  in  fee,  reserving  rent  only.  The  right  to  erect  mills 
upon  the  lands  demised  to  him,  was  undoubtedly  acquired 
by  the  defendant ;  but  not  the  right  to  overflow  his  neigh- 
bor's land  with  his  mill-pond.  That  right  was  not  appur- 
tenant or  .annexed  to  his  land.  If  Mrs.  Montgome- 
ry possessed  it,  it  was  by^  virtue  of  a  special  reserva- 
tion to  herself ;  it  was  an  incorporeal  hereditament  in  her, 
which  would  pass  only  by  express  grant.  (Thompson  v. 
Gregory,  4  John.  83.  Jackson  v.  Yermillyea,  6  Cowen, 
680.)  Nor  can  the  defendant  derive  any  benefit  from  the 
memorandum  *on  the  back  of  his  lease,  made  by  Mrs.  Mont- 
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T7TICA,      ffomerv,  on  the  8th  day  of  September,   1825.     It  w  • 

— - — - —  mere  declaration  of  what  were  Mrs.  Montgomery  s  mten 

T.  tions  in  giving  the  lease.    It  does  not  purport  to  convey 

^^'        anjrthing.    It  is  a  mere  deed  of  confirmation.    But  if  it  did 

convey  anything,  it  was  given  after  the  commencement  of 

this  suit,  and  could  not,  of  course,  affect  the  rights  of  the 

parties. 

The  defendant,  under  his  contract  with  the  plaintiff  prior 
to  1803,  erected  a  grist  mill  and  dam  on  his  seven  acres. 
To  the  extent  which  that  dam  caused  the  plaintiff's  lands 
to  be  overflowed,  the  defendant  is  protected  by  lapse  of 
time.  (Stiles  v.  Hooker,  7  Cowen,  266.)  but  the  dam 
was  raised  in  1824 ;  and  it  is  the  injury  resulting  from  the 
raising  of  the  dam  at  that  time,  of  which  the  plaintiff  com- 
plains. It  appears  to  have  driven  the  water  some  twenty 
or  thirty  rods  further  back,  and  to  have  covered  the  spring 
which  supplied  the  plaintiffs  family  with  water  for  their 
daily  use. 

It  seems  to  me,  therefore,  that  the  plaintiff  was  entitled 
to  recover,  and  that  the  judgment  below  ought  to  be  re* 
versed. 

Judgment  reversed. 
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A1K>7TBD  AT  TBX  OITT  OF  AUUHT,  TBM  19iQx,JiAX  Of  APVL,  1827. 


1.  Thb  plaintifF  in  error  shall  cause  the  writ  of  error  Betumof  writ 
with  the  transcript  of  the  judgment  or  proceedings  on  which  ^'  *^* 

the  writ  of  error  is  founded,  to  be  returned  pursuant  to  the 
directions  of  the  statute,  or  lose  the  benefit  of  the  said  writ, 
unless  this  court  shall  see  cause  to  allow  such  plaintifF  a 
farther  day  for  that  purpose. 

2.  If  the  plaintiff  in  error  shall  allege  diminution  of  the  Whendimmu. 
record,  it  shall  be  done  on  the  day  the  writ  of  error  shall  ^omftobe 
be  returned,  or  within  eight  days  thereafter,  and  shall  there-  issood. 
upon  apply  to  the  clerk  of  this  court  for  a  certiorari  to  cer- 
tify the  diminution  alleged,  which  the  clerk  shall  issue  of 

course  and  without  special  order,  which  certiorari  the. plain- 
tiff in  error  shall  cause  to  be  duly  returned  within  twelve 
days,  or  shall  lose  the  benefit  thereof,  unless  this  court  shall 
see  cause  to  allow  a  further  day  for  that  purpose. 

3.  That  the  plaintifF  in  error,  on  the  day  the  writ  of  error      A«8ignment 
shall  be  returned,  with  the  transcript  of  the  record  of  pro-  filed    on   the 
ceedings,  if  diminution  shall  not  be  alleged,  and  if  diminu-  ^^^o?*^ 
tion  shall  be  alleged,  then  on  the  return  day  of  the  certiorari,  writ  of  error. 
shall  assign  errors  and  file  the  same  with  the  clerk,  or  in 
default  thereof  the  plaintifF  in  error  shall  lose  the  benefit 

of  the  writ,  unless  this  court  shall  see  cause  to  allow  fur- 
ther time  for  that  purpose ;  and  the  defendant  in  error  may 
Vol.  IX.— 20 
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ALBANY,     thereupon,  •on  motion  obtain  an  order  that  such  writ  of 

April,  1827.  ,       i-       .        ,        .  , 

— r- error  be  disnussed,  with  costs  to  be  taxed. 

Rules. 

4.  That  when  the  plaintiff  in  error  shall  have  filed  an  as- 

join  1^0?^?^  signment  of.  errors  with  the  clerk  of  this  court,  an  order 

«ght  dayiH  or  may  be  thereinpoft  eqtered  bf  the  plaintiff  in  error  as  of 

xnent  course,  for  the  defbndant  to  join  in  error  in  eight  days  after 

the  service  of  a  copy  thereof,  or  be  precluded ;  and  if  the 

ilefendaut  in  error  shalj  oot  complj  with  the  said  order,  he 

shall  be  precluded  from  joining  In  error,  and  the^aintiff  in 

error  may  take  judgmmit  by  default. 

Ca«e  to  bo      5.  Th^t  lu  ^vory  cw9^  upon  a  writ  Qf  error,  the  plam- 

p^4d.  tiffin  error  shall  make  a  case  for  the  use  of  this  court,  on 

ihe  ailment  thereof,  and  fumish  to  each  member  of  this 

court  a  printed  copy  of  such  case,  on  or  before  the  day  of 

hearing,  or  in  default  thereof  the  plaintiff  in  error  shall  not 

be  heard  in  9wport  Qf  th^  esrors  assigned. 

Whai«h«  oMo     ^,  The  (hUo  to  be  wad®  wdjffinted  qp^n  a  writ  of  error 

^or*  '^shau  rf^all  cwftirt  pf  the  record  or  propeeding«  upon  which  tha 

contain.         j^i;  jjj  bJroc(ght,  the  error  a^ffigned^  a  oopy  of  the  k^mwb 

of  the  eoart,  and  a  brief  statement  of  the  ppiata  lAteoded 

to  be  relied  on  in  argument. 

Petition  of  9J^  7.  Tiat  in  caaes  ^f  appeals,  th^.p^ition  of  aj^al  ad- 
^^  ^*^  dressed  to  this  court  shall  be  filed  in  the  office  of  the  regia- 
be  ffled  with  j^j.  gj  aj^i^tant  register,  with  whom  the  decree  or  order 

the  register  or  ■■    •.    i-  i   ?i    i  i  i  t  •  i  ^•^• 

usiBtantr^  appealed  from  shaU  have  been  entered;  which  petition, 
*^'  when  filed  in  the  recess  of  this  court,  shall. pray  that  the 

decree,  decretal  or  other  order  appealed  Iromi  may  be  sent 
to  this  oourt  on  the.first  day  of  the  next  session  thereof,  and 
wh^n  filed  during  the  sitting  of  this  court  the  same  shall 
pray  that  the  decree,  decjretai  or  other  order  appealed  from 
may  be  sent  to  this  court  without  delay. 

What  the  i»e.  8.  That  in  every  such  petition  of  appeal,  it  shall  be  auJB- 
J^ir«hi^  ^  cient  to  set  forth  the  decree,  decretal  or  other  order  appealed 
ti^.  from,  without  reciting  the  pleadings  in  the  pause,  and  stat- 

ing that  the  said  decree,  decretal  or  other  order  so  appealed 
from,  or  some  part  thereof,  (specifying  what  part  or  parts,) 
.  is  erroneous,  and  that  the  same  ought  to  be  reverse  oi 
modified,  as  the  case  may  be. 
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^.  That  the  oflfo^er  of  the  court  of  chaneery,  with  whom     ALB  ANT, 

Hack  petition  of  appeal  ahaU  be  filed,  shall  make  and  annex      ^"* ^ 

to  the  said  petition  of  appeal,  the  decree,  decretal  or  other 

order  appesrled  from,  and  sach  other  orders  as  may  be  Duty  of  the  of<. 

required  to  be  returned  to  this  court,  without  any  of  the  eery  on  receiv* 

pleadings,  proofs  and  exhibits  in  the  cause,  and  in  case  the  ^^^^  *  ^^^^^ 

cause  had  been  set  down  for  hearing,  and  heard  prior  to  the 

decree  or  order  appealed  from,  then  he  shall  cause  to  be 

annexed  also  a  copy  of  the  minutes  taken  by  the  register 

or  assistant  register,  respecting  what  was  read  or  used  in 

the  court  below,  or  offered  and  overruled  on  objection,  or 

ftdmitted  at  the  bearing;  authenticated  <^opies  of  which 

pleadings,  proofs  and  exhibits,  or  such  of  thevn  as  may  be 

relied  on  by  either  party,  shall  be  produced  at  the  hearing 

by  the  parties. 

10.  That  the  party  appealing  shall,  in  erery  case,  cause  Petition  of  ap. 
the  petition  of  appeal,  with  the  matter  to  be  annexed  to  the  ^tte/"  nnL! 
same  as  aforesaid,  to  be  brought  into  this  court,  and  filed  ^  ^  ^^  ^'**** 
with  the  clerk  thereof,  by  the  day  mentioned  in  such  peti- 
tion, or  when  duly  prepared  by  the  ofiicer  as  before  directed, 

or  in  default  thereof  shall  lose  the  benefit  of  such  appeal, 
unless  this  court  shall  see  cause  to  allow  ^  further  day  for 
that  purpose. 

11.  That  on  the  petition  of  appeal  being  filed  as  afore*  Or<i«r  ^.  f"* 
said,  the  appellant  may  thereupon,  as  of  course,  obtain  an  o7»ppe^  in^s 
order  for  the  respondent  to  answer  the  petition  of  appeal  in  ^*^u;„**^  ^^/ 
eight  days  after  service  of  a  copy  thereof,  or  be  precluded ;  neglect. 

and  if  the  respondent  shall  not  comply  with  the  said  order, 
he  shall  be  precluded  from  answering  the  petition  of  appeal, 
and  the  appellant  may. proceed  to  take  such  decree  as  the 
case  may  require. 

IS,  Thi^t  previous  to  any  argument  of  coiinsel,  upon  any  CaM  to  bt 
appeal,  ^  state  of  the  c^e  of  ^ach  party,  as  jt  appears  in  the  ^^  ^  *^ 
pleadings  and  proofs,  and  a  brief  statement  of  the  points 
intended  to  be  relied  upon  in  argument,  and  to  be  signed 
by  their  respective  counsel,  and  to  which  shall  be  added 
the  reasons  of  the  chancellor  for  his  deeree,  shall  be  deliv- 
ered to  each  member  of  the  court. 
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ALBANY,        •IS,  That  in  cases  of  writs  of  error,  the  attornies  for  the 

April,  1827.  .  .      -  ,  .  /.,,,.. 

— — parties  respectively,  and  m  cases  of  appeals,  the  soncitors 

for  the  respective  parties  in  the  courts  below,  shall  be 
Attorneys  and  deemed  the  attorneys  and  solicitors  for  them  respectively  m 

■olicitora     be-     --    ,  _.        "^  •       '  .        #.  i    •      i . 

low  oontinaed  all  the  proceedings  on  such  writs  of  error,  or  appeals  in  this 
court,  under  these  rules,  unless  a  new  attorney  or  solicitor 
shall  have  been  employed  in  this  court,  and  notice  thereof 
given. 

Fourteen  days'  14.  All  causes  which  have  been  put  at  issue  in  this  court, 
m«ttrtobe^I  may  be  brought  on  to  argument  upon  the  notice  of  either 
en    by  either  party,  to  be  Served  at  least  fourteen  days  before  the  day 

party,   and    a*         ,.,...  ,,  .'.  ,  ii-J 

copy  of  said  on  which  it  18  intended  to  brmg  on  the  same,  and  which 

fiunSiod**  ^e  ®^^^^  ^^  *^°^^  ^^^  ^^  which  the  court  shall  be  in  session ; 

clerk   4  days  and  a  copy  of  such  notice  shall  also  be  furnished  to  the 

of  the   argu.  clerk  of  this  court,  at  least  four  days  before  the  day  ap- 

T^k  t      Jk^  pointed  for  argument ;  and  the  clerk  shall  make  a  list  of 

a  list  of  the  the  causes  thus  noticed,  arranging  them  in  the  order  in 

mm^t/'  ""  which  the  joinder  in  error  or  answer  to  the  petition  of 

appeal  therein  was  filed ;  and  when  the  court  shall  be  ready 

to  proceed  to  the  hearing  of  causes,  the  same  shall  be 

called  in  the  order  in  which  they  stand  on  such  list. 

Either  party  15.  When  any  cause  put  in  the  list  as  aforesaid  shall  be 
no^ice^of  ai^  Called  in  its  order,  and  either  party  shall  fail  to  appear,  the 
h*!!ld  '"*^  te  ^^"^  ^^^  proceed  to  hear  the  cause  ex  parte  upon  the  ap- 
plication of  any  party,  having  given  regular  notice,  to  be 
shown  by  affidavit,  or  admission  of  service  of  notice,  unless 
the  court  shall  think  proper  to  postpone  the  argument  of 
such  cause. 

Preliminary  16.  That  when  any  preliminary  question,  not  made  in 
be  ftrsrarmed  *^®  court  below,  and  uot  involving  the  merits  of  the  cause, 
and  passed  up-  ig  presented  for  argument,  it  shall  be  first  argued  and 
passed  upon  by  the  court ;  and  the  argument  upon  the 
merits  of  the  cause  shall  be  postponed  until  such  prelim* 
inar}'  question  shall  have  been  disposed  of  by  the  court, 
unless  the  court  shall  otherwise  direct. 

When  distinct 

Swe**^  "*b^  ^"^^  That  when  the  decision  of  a  cause  depends  upon  di»- 
separateiy  de-  tinct  questions,  the  decision  of  either  of  which  will  dispose 
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of  the  cause,  the  questions  shall  be  taken  separately,  if     A^.?'^3: 

•     J  u  *u  u  r  v  Apnl,  1827. 

required  by  any  three  members.  — :r^ 

•18.  That  the  remittitur,  in  case  of  a  writ  of  error,  shall  What  remit. 
contain  a  copy  of  the  judgment  of  this  court  annexed  to  the  ^^  ^^' 
writ  of  error,  and  the  transcript  of  the  record  of  proceed- 
ings as  brought  into  this  court,  under  the  seal  of  this  court, 
and  signed  by  the  clerk  thereof;  and  the  remittitur,  in  case 
of  an  appeal,  shall  contain  a  copy  of  the  decree  or  order  of 
this  court  annexed  to  the  petition  of  appeal,  and  the  mat* 
ters  thereto  annexed,  as  brought  into  this  court,  under  the 
seal  of  this  court,  and  signed  by  the  clerk  thereof. 

19.  That  all  costs  awarded  by  this  court  shall  be  taxed     Costs  to  be 
by  the  chancellor,  a  judge  of  the  supreme  court,  or  by  the  chanceiio^, 
clerk  of  this  court,  and  inserted  in  the  judgment  of  this  court,  J"**?®"  ^^  **** 

"*.     °  '  supreme  court 

and  form  part  of  the  remittitur,  for  which  costs  the  supreme  and  clerk,  and 
court,  in  cases  of  writs  of  error,  shall  award  execution  ac-  ^e  rwnuStun 
cording  to  the  course  of  that  court ;  and  the  payment  of  all 
costs  awarded  by  this  court,  in  cases  upon  appeals,  shall  be 
enforced  by  the  court  of  chancery  according  to  the  practice 
of  that  court. 

20.  That  no  member  of  this  court  shall,  as  attorney,  soli-  No  member  of 
eitor,  or  counsel,  be  concerned  .in  or  argue  any  case  in  this  v^e^  cause 
court,  either  upon  error  or  appeal,  unless  such  member  was,  J^®"^**^  j®^ 
without  reference  to  this  court,  actually  retained  and  em-  ment  or  decree 
ployed  in  the  cause  in  the  court  below,  before  the  judgment  ^^^'  ^  ^^ 
or  decree  on  which  the  writ  of  error  or  appeal  is  founded  coming  a 
was  rendered :  provided,  however,  that  this  rule  shall  not 

extend  to  causes  in  which  any  member  of  this  court  was 
actually  retained  as  attorney,  solicitor  or  counsel,  previous 
to  his  becoming  a  member  thereof. 

21.  That  at  the  hearing  of  causes  on  appeal  or  writs  of  ^*^  ™^'*  ^^ 

_  °  t     1     «  1^  ^^^  counsel  to 

error,  not  more  than  one  counsel  shall  open  the  argximent,  be   heaid  on 
and  no  more  than  two  counsel  shall  answer,  and  no  more  ®*^  "*^*' 
than  one  counsel  shall  reply  or  close,  except  in  special  cases 
on  appeal,  where  there  are  distinct  parties  on  the  same  side 
having  distinct  interests  in  question. 

22.  That  special  motions  shall  require  a  notice  thereof,  S^of*ilpecisJ 

motions. 


•29t  RULES  IN  THE  COURT  OF  ERRORS 

ALBANT,  >;^tb  copies  of  the  papers,  not  records  of  this  court,  16  h$ 
— zr: "•  served  at  least  four  days  before  the  motion  is  mad^. 

When  eban-  *^-  '^'^^^  witen  an  appeal  from  asijr  decree  of  the  chan- 
cellor and  oellof  i^ball  be  boMrd  in  this  courts  the  ofaancellor  may  rt«M 
preme"  ^court  his  Opinion  upon  every  matter  that  tfhall  atise  on  soch  heiT'^ 
■hau  not  h»ve  j^  |,„|  g^aU  not  havc  a  voiee  in  the  decision  of  llie  coaft 

A  voice  in  the     ^' 

decision  of  a  on  any  question  whatever  arising  on  such  appeal;  and  thil 
ques  on.  ^vhen  a  cause  shall  be  brought  into  this  tonrt  by  a  writ  df 

error  on  the  question  of  law  in  a  judgment  of  the  supreme 
*  court,  the  judges  of  such  court  may  severally  State  theif 

opinions  upon  t^eij  inattcrr  that  may  lirise  on  such  heariag, 
but  shall  not  have  a  voice  in  the  decision  of  the  court  on 
any  question  whatever  ansing  in  the  cause  so  brought  into 
this  court. 

On  whom  fi^r-      24.  The  Service  Of  nil  motions,  copies  of  ofders  and  aflS* 

vice  01  papArt  * 

to  be  made  du-  davits  hi  this  Oourt,  during  the  sitting  of  the  court,  may  be 
of"uie  ooart."^  Aiade  On  the  counsel  of  the  parties  attending  the  courts  and 
also  On  the  agent  in  the  court  of  chancer;^,  or  supreme 
court,  of  the  Solicitor  or  attorney  fdr  the  parties;  but  when 
made  on  agents  or  counsel,  double  the  usual  time  shall  be 
required. 

Cause  not  to  25.  Whenever  a  party  brir/gs  on  a  case  fot  argument,  and 
the  reMoM  ot  the  reaflons  of  the  court  bdow  shall  not  be  annexed  to  the 
the  court  be-  ^^^^^  deliter^d,  the  6at»e  shall  not  be  heard,  unless  it  4p- 

low    are    not  '  '  * 

annejted  to  th6  pear  by  affidavit  that  applieation  hss  been  made  for  soeli 
^^^'  feAsoni,  atid  that  the  same  ^ould  not  be  obtained. 

OrdeiB  that      fee.  Ordefs  to  Assign  effors,  (o  ftle  petitions  of  appeal  and 

may  be  enter-  j  ,  °  ,   ,     ,  -  « 

ed  in  vacation,  to  aifswet  such  p^titions,  Or  to  joifi  m  error,  may  be  entered 
at  any  time  by  the  clerk,  of  fcourse,  in  the  minutes  of  the 
court,  upon  the  vnritten  request  of  the  solicitor,  attorney  or 
counsel,  at  the  peril  of  the  party  entering  the  same,  i^th 
the  like  foree  and  effect  as  if  entered  by  direction  of  tha 

No  decision  to  court  during  its  sessioii« 

be  giyen  on  in- 

teriocutory  67.  Whencvet  any  ttatter  is  moved  tor  a  bearing,  whetn- 

on'^rfauit  of  ^^  ^P^^  *he  merits  at  tfepon  d  preliminary  or  interiocntoTy 

b^'t  th^^l?^'  question,  pursuant  to  notice  for  tbat  purpose,  and  the  patty 

io   be    hea/d  Whose  rigirt  it  is  to  appear  and  oppose,  shall  m^LO  defKolt, 
ixpsrte. 
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the  court  will  proceed  and  hear  the  matter  ex  parte;  and     ALB  ANT, 
no  decision  will  be  giren  upon  the  mere  default  of  appear-  — =-r^ — ^ 
ance. 

*28.  That  in  cases  not  already  provided  for,  the  prac-  Proidiionmade 
tice  of  this  court  shall  be  similar  to  the  practice  of  the  court  ^v^^fo/by 
of  exchequer  chamber  in  England;  and  that  on  appeals  it  ^^^^  n>io^ 
shall  be  comformable  to  that  of  the  house  of  lords  in  Eng- 
land, when  sitting  as  a  court  of  ^peals,  until  further  order ; 
and  that  all  former  rules  made  by  this  court  relative  to  its 
practice  be  vacciec. 


CASES 

AiauEB  Am  mersBxaasD 

THB  OOUBT  FOR  THE  TRIAL  OF  IMFEACEMSFTP 

AMD  THX 

CORRECTION  OF  ERRORS, 

OV  TSX 

STATE  OF  NEW  YORK, 

IN  DECEMBKS^  1837. 


Saxusl  C.  RathonDi  plaintiff  in  errori 

against 
Ephiuim  Wheslsr,  defendant  in  error. 

Ib  an  maUoa  on  %  Jndgmaot  in  fh«  nana  of  »  jndgmfliit  creditor,  for  tlw 
banefit  of  m  Mdgnoe  of  tbe  jud|pn«nt|  ih^  dgfandant  eaanot  let  off  m  debt 
dne  to  him  ftom,  the  aasi^ee. 

A  pks  of  eei-off  is  inadmissible  nnder  the  statute  (1  B.  L.  510.)  The 
defendant  ean  a,Tan  himaelf  of  »  set-ol^  bgr  notioe  onl^  viiii  the  gcnenl 


In  an  aetion  bf  one  in  hia  own  name,  for  a  debt  due  to  him  in  tmst  for 
another,  the  defondant  cannot  set  off  a  demand  against  the  mstui  fus 
irutt. 

Where  W.  asslghed  a  Judgment  in  his  &Tcr  to  L.  sod  K.,  who  gate  notice 
to  the  debtor,  and  then  asaigned  to  &.,  who  aasigned  to  another,  notice  of 
the  two  last  asajgnments  not  being  given  to  the  debtor ;  in  debt  on  this 
jndgnent  by  the  last  assignee,  in  the  name  of  W.  held,  that  the  debtor 
eoold  not  set  off  a  demand  due  to  him  from  E.,  though' it  was  dUe  from 
B.  while  he  owned  the  Judgment. 

A  fpedal  plea  ifr  bar,  affliming  a  foot  in  avoidance  of  flie  action,  admits  the 
eaaae  of  action  stated  in  the  dedaration*  (E«  g*  plea  of  payment  to  » 
dedaratkm  on  a  judgment) 
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ALBANY, 
Pec.  1827. 

Saymond 

T. 

Wheeler. 


Qmttoipfc 


*In  pleading,  a  fact  asserted  on  one  aide,  and  not  denied  on  the  otlitti  is 
admitted. 

Several  instruments  in  writing  and  under  seal,  passing  between  parties  at 
the  same  time,  shall  be  taken  as  parts  of  the  same  transaction,  and  make 
together  but  one  instnunenU 

Thus,  where  a  defendant  was,  after  judgment,  snrrendeied  b/  his  bail,  but 
notohBrgedinexeoffifttf««ftlM»d|OYiBi«UsftHBll/;  and  tlM  plaintUT 
oonsented,  and  acknowledged  payment  of  the  judgment,  under  hand  and 
seal,  tsking  a  bond  from  the  defendant)  of  the  same  date  with  the  dis- 
charge, for  his  return,  reciting  the  surrender  and  the  agreement  that  he 

'  nkigKt  VMt  Mii  t^Mfi^,  Ifoi ;  JM,  thai  UHH  t^  p^eht  llMMt  b«  #•» 
sidered  together  as  one  instrument,  and  were  not  evidenoe  at  all,  under  a 
plea  of  payment. 

ONMror  fifddi  tiitf  8u|ltMKie  ajfid.    9  OM^i»  an,  8.  C. 

bj  the  title  of  Wheeler  against  Raymond. 
The  cause  was  argued  hef  6  hf 

S.  A.  Foot,  iCf  the  plslintif  in  etrcft,  tM 

Takott  (attomey-genei^al,)  c6ntTa. 

Jones,  Chancellof,  exandned  the  questpns  presented  by 
the  case  at  large*  and  delivered  an  opinion  in  faror  of 
afBrming  the  judgtne&t  of  the  tfUpreihd  tfMtf,  substan- 
tially on  the  ground  taken  by  that  court. 

Stebbiks,  Senator.  The  plaintitf  below  declared  in 
ddbt  oH  Jtt^m^Mit ;  sAiA  tiM  d^feflidlnl  Maw  plettdM  H 
release.  Ili6  pl^&tiff  bdow  ftipfiM  th«t  tl«  MkffitA  tiie 
judgment  to  Lush  &  Kane,  who  assigned  to  Jonathan 
Rob«rtt,  atfd  tbal  Boberts  aasigned  to  J^  £.  ^bjnsoiii  lor 
whose  benefit  the  suit  was  brought.  To  this  replisition 
the  def(§bdafSt  bdow  p!efad6d  t  s^Mff  ft^^lrfiM  RoMrtf ;  ftdd 
the  plaintiff  below  demurred. 

The  qoeitiofls  raised  by  the  dequurev  are^  whether  sa^ 
itiM^ffi«liti£iM»t<^tlie  defelidttli  aftd  wtwIlMr  *  m^ 
off  c&d,  ih  My  caiitf ,  b«  spdbi^y  ^(»hd6d« 

The  question  discussed  in  the  6pitii6n  pfbfidtilld^  by  tlie 
supreme  court  is,  whether  a  set-off  eaa  b«  allo-wed 
mtistm  n  tmtHi  que  thmt  ilk  ail  aetton  ooiUMMad  Iff  Hm 
tniste^.  But,  with  great  ttspatti  I  tMim  prntdtn  that 
that  is  the  precise  question  in  this  CtLXiSe,  dtfadtigh  if  ft  ia 
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conceded  that  a  defendant  can  in  no  caae  ftvuifi  himself  Of     AIDANT, 
II  Bet-off  agamist  a  •j^ereon  not  h  phtVf%0  the  record^  then,  ^^ 

certainly,  the  defendant  in  thitf  6aiJM  lit  Mt  ^i^tled  to         \. 
avail  hknself  of  th^  set-off  pkaded*  Wtod» 

The  person  egakist  whom  tho  deftndsnt  olaktei  to  set" 
offy  is  neither  party  to  the  record,  )i6t  Mhd  fn4  trust ;  btit 
one  through  whose  hands  the  jijkdginftftt  has  passed^  itad 
#ho^  s^  th«  tii6e  of  the  cottmsno^bi^ht  of  this  stdl,  bid  no 
legal  or  equitable  clahtt  to  it.  Th*  suit  irss  proseonted  by 
Wheeler,  the  riomindl  plaintiff  b«low,  ftff  tiM  b^oeit  of  tia^ 
binson,  th«  cestui  que  trust* 

Althougb  the  defendimt  below  i«i  this  tatse^  theref6r«^ 
May  not  be  entitled  to  Dei-off  t  dMisnd  agaiAst  RobcHs,  it 
does  not  follow  that  he  might  not  sot^lT  »  demand  ^gamst 
Robmson,  the  ca^tft'  ^s  truit  /  ssid  tuch,  hi  Iny  judgmtot, 
is  the  trne  Mato  of  fhe  te«e. 

Oor  statute  (1  R.  L.  dl6)  et$tit9f  thM  if  fwo  or  more  ptrw  sutatd  of  Mt- 
sons  deding  together,  be  kd^btod  to  Hich  othto,  or  Imre  ^^^^^  ^  ^ 
demands  arising  on  contract  dt  Ofodlts  ^thist  Oadi  othsr, 
tod  one  of  th^ih  sM  any  one  of  mofie  of  Ao  othem,  it  shall 
be  Iftwfnl  for  t^dh  defendant  to  plead  tho  gonetd  iisn^,  ani. 
gite  notice  In  writing  Witln  the  s«id  plea,  of  what  suoh  de^ 
fendant  will  insist  upon  at  the  trial  for  his  dSicharge^  and 
to  give  any  such  demand^  ftd.,  so  given  notiee  of^  in  evw 
denee.    And  if  it  appean  to  the  jiiry  that  the  plaintiff  is 
overpaid,  then  fhey  shall  &id  a  verdict  fiflf  the  defendant^ 
Imd  certify  to  the  conrt  how  mueh  they  find  the  plaintiff  to 
be  indebted  to  the  defMidalit,  moro  than  Will  answer  the 
^ebi  or  sum  ctemaiided^  and  the  sum  so  cMMed  shall  be 
jrecorded  with  &e  terdtet,  and  the  defendant  ihall  faaw 
jadgihent  and  eiecution  for  the  saine. 

The  Etiglisli  statute  differs  from  ours^  fay  eaptessly  ptv» 
^dihg  ttat  the  defendant  hiay  plead  a  eet^off  specially,  and 
by  not  prodding  for  the  recorery  of  eny  balance  wUeh  may 
be  found  due  to  the  defendant*     ^ 

The  obgeot  of  these  statutes  Was  to  settle^  in  one  sniti  the  Objeet 
odsthig  detnandi^  between  the  parties^  without  ocnpelMng 
tliem  to  resort,  for  that  purpose^  to  cross  actions  or  a  bill  in 
e^idty;  and  the  construction  of  them  has  been  liberal,  as  tha  Conttmution. 
obiect  to  be  attained  was  desirable. 


\ 
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ALBANY, 
Deo.  1927. 

Baymond 

V. 

Whaelor. 
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CASES  IN  THE  COURT  OF  E&ROBS 


Bottoiii]«j  T. 
Brooke,  1.  T. 
E.  621. 


BagglM  T. 
Keeler,3Jolin« 
263. 


•Considering  that  the  English  statute  was  passed  at  a 
time  when  assignments  of  choses  in  action  were  compara- 
tively but  little  known,  and  that  it  has,  from  time  to  time, 
received  the  construction  of  the  courts  in  reference  to  such 
assignments  as  they  became  more  frequent,  it  is  not  sur- 
prising, perhaps,  that  the  terms,  persons  dealing  together 
and  suing  each  other,  should  be  held  to  comprehend  other 
persons  than  parties  to  the  record,  although,  perhaps,  the 
same  langu^ige  used  in  a  statute  passed  at  this  day,  when 
such  assignments  are  matters  of  daily  occurrence,  might, 
with  propriety,  be  held  to  extend  only  to  the  parties  before 
the  court,  for  the  reasoui  that  as  others  were  not  expressly 
provided  for,  the  inference  would  be  a  fair  one  that  the 
omission  was  intentional. 

It  is  a  matter  of  curiosity  to  observe  the  difference  of 
construction  which  has  been  given  to  many  of  the  older  sta- 
tutes  at  different  perfodsi  as  the  state  pf  society,  or  the  in- 
clination of  the  courts^  has  varied*  The  statute  of  limita- 
tions, which  was  at  one  time  all  but  repealed,  seems  now 
to  be  in  the  course  of  judicial  restoration ;  and  this  statute 
of  set-off,  which  has  for  many  years  been  construed  so  as 
to  protect  almost  every  description  of  equitable  interest, 
seems  now  to  be  gradually  contracting  its  sphere  of  influ* 
ehce,  so  as  to  embrace  only  the  mere  parties  to  the  record* 

Whatever  might  be  Uie  true  construction  of  the  statute, 
if  it  were  now  first  presented  for  judicial  examination,  it  is 
still  a  very  grave  question,  whether  a  settled  construction 
ought  to  be  altered,  if  it  can  be  adhered  to. 

In  the  case  of  Bottomley  v,  Brooke,  (1  T.  R.  621,)  which 
was  an  action  upon  a  bond,  the  defendant  pleaded  that  the 
bond  was  given  to  the  plaintiff,  as  trustee  for  Mrs.  Chan- 
cellor, and  that  she  was  indebted  to  him  in  a  laiger  amount. 
The  plea  was  considered  good  by  the  court,  and  the  case 
was  afterwards  cited  with  approbation  by  the  English  courtb 

A  similar  set-off  against  the  cestui  que  trusty  was  success 
fully  urged  in  the  case  of  Ruggles  t;.  Keeler,  (3  John.  263,) 
in  the  supreme  court  of  this  state  ;  although  the  question 
presented  to  the  court  was  not  as  to  the  admissibility  of  a  set- 
off on  that  ground,  but  whether  the  demand  offered  to  be 
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•et-off  was  barred  by  the  statute  of  limitations.    It  is  cer-     ALBANY, 

tainly,  •therefore  not  a  strong  case ;  but  I  apprehend  the  ^ 

general  sense  of  the  community  has  been  in  accordance  y. 

with  these  cases,  until  the  recent  decisions  in  the  present      '^^•ei^- 
cause,  (6  Cowen,  233 ;)  and  Johnson  v.  Bridge,  (6  Cowen, 
698.) 

In  the  case  of  Tuttle  v.  Beebe,  (8  John.  152,)  the  defend-  Tattle  t.  Bee- 
ant  was  allowed  to  set-off  a  bond  executed  by  the  plaintiff -J^g  ®     ^^' 
to  a  third  person,  which  the  defendant  held  as  assignee ; 
and  the  court,  in  their  opinion,  cite  the  case  of  Bottomley 
t;.  Brooke  as  a  strong  one  in  support  of  the  principle. 

The  case  of  Tuttle  t;.  Beebe  is  recognized  in  the  opinion 
of  the  court  in  this  cause,  and  the  doctrine  now  seems  to 
be,  that  the  defendant  assignee  is  allowed  to  set-off  against 
plaintiff;  but  that  a  defendant  is  not  allowed  to  set-off  against 
the  real  plaintiff  who  sues  in  the  name  of  his  trustee,  or, 
in  other  words,  that  a  cestui  que  trust  is  entitled  to  the 
privilege  of  set-off,  but  that  a  set-off  is  not  admissible 
against  him; 

If  the  equitable  rules  which  have  been  adopted  by  courts  stebbku,  Sen- 

-,         t.     \  r  r    t  ••         *to'»      Mgnes 

of  law  for  the  protection  of  assignees  of  choses  m  action,  that  the  defen- 
are  productive  of  substantial  justice,  as  without  doubt  they  ^^  ^  rfghTd 
are,  it  must  be  conceded  that,  in  cases  of  set-off  especially,  set-oflf  against 
the  protection  should  be  mutual,  if  the  terms  of  the  statute  Mmt^tnJi 
will  warrant  such  a  construction. 

The  difficulty  arises  from  the  clause  giving  the  defend- 
ant a  right  to  a  certificate  and  judgment,  for  any  balance 
that  may  be  found  in  his  favor ;  but  it  appears  to  me  that 
difficulty  may  be  surmounted  without  taking  any  unwar- 
rantable liberty  with  the  terms  of  the  statute  in  endeavoring 
to  carry  into  effect  the  intention  of  the  legislature. 

The  first  part  of  the  section  gives  the  right  of  set-off  be- 
tween persons  having  mutual  dealings  where  one  sues  the 
other.  This  has  been  held  to  comprehend  persons  not  par- 
ties to  the  record,  a  cestui  que  trust  of  the  plaintiff  in  Bot- 
tomley V.  Brooke,  and  a  defendant  cestui  que  trust  in  Tuttle 
V.  Beebe.  They  were  considered  the  parties  Utigating, 
and,  therefore,  within  the  terms  of  the  statute.  But,  by 
the  subsequent  part  of  the  section,  the  certificate  is  pro- 
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B^^fi^'    ^^^  ^^^  ^'^^  ^^  plaiiAiff  i9  found  indebted  to  the  defend 
^_^,'    ant.    If  it  had  snid  plwtiff  on  title  jrecord,  there  qpuld  have 

7.         been  no  diffiouHy  an  the  pnbjeet, 
^^'^**^^**-         *In  oaae  of  a  aet-off  againat  the  real  plamtiffynot  a  party 
to  the  reoordt  the  defendant  would  be  entitled  to  net^offtp 
the  amount  of  the  plaintiff 'b  demand,  as  he  is  now  in  Eng- 
land ;  but  qould  hare  no  certificate  because  the  paiTty  suing 
Bui  thai  9Qep-  WES  uot  plaintiflf  on  the  reoordi 

^SaiT'^to  ^h9     ^^^^  ^  ^7  «H?prehenaion,  i*  the  fair  oon#trviqtion  of  the 
iecided.         statute ;  but,  as  before  intimated,  I  ci^not  percme  that 
the  decision  of  that  question  ip  necessary  in  the  dispoaition 
of  this  cause ;  for  the  person  against  whopi  the  defendant 
claims  to  set-off  is  neither  party  to  the  recced,  nor  a  party 
Utigating ;  and  to  such  only  I  conceive  is  the  statute  of  set- 
off appUeablfi,    Mutual  demands  do  not  confer  a  right  of 
setH>ff,  there  muat  be  a  suit ;  and  striotly  fipea]iing>  I  should 
suppose,  there  could  be  no  right  of  set-off  until  suit  brought- 
The  defendant  has  a  demand  egainst  Eobeits,  which  he 
would  have  been  entitled  to  set  off  m  a  litigation  with  him ; 
and  although  it  is  true  that  an  assignee  Uik^  ^  cbope  in 
action  eubject  te  all  equities,  yet  there  m^^  be  equities  of 
which  the  defmdant  is  not  in  a  situation  to  avail  him«a|f 
«  consistent  virith  the  forms  of  law,  or  rather  there  may  be 

fiicts  which,  under  other  qircumstances  than  those  in  which 
the  defendant  is  placed,  would  cwatitute  an  equity  in  hie  favor. 
He  is  not  precluded  by  his  situation,  from  availing  him- 
self of  any  payment  made  to  Roberts  while  the  judgment 
was  in  his  handa ;  but  a  set*off  is  quite  different.  It  in- 
volves a  settlement  of  aooounts ;  and  if  admisaibla  against 
intermediate  parties  to  an  instrument,  who  are  not  them- 
selves litigating,  it  would  lead,  in  many  case?,  to  an  ahviovt 
endless  investigation  of  acoounte  between  numerous  persons 
in  a  single  suit. 
AiMp  T.  Tht  case  of  Alsop  t>.  Cainea,  (10  John*  806,)  is  analogous 
r  joh^^/e!  to  the  present  upon  this  point.  It  was  brought  in  the  name 
of  Alsop,  for  the  benefit  of  one  Fairchild,  to  whom  the  de- 
mand had  been  assigned.  The  defendant  pleaded  a  set-off 
against  Riley,  whom  he  averred  wae  the  original  party  m 
interest  or  eeatm  qt40  trusft ;  but  who,  at  the  time  of  the  coqi- 
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It  wta  hqI  a  qu^rtioa  of  fetHoff  agdipst  a  pewpn  IHig^ting     ^^^^^  - 

^Ghief  Jvflice  KiWT,  on  ftw  opimooiof  lUie  Qourtyfemukod 
diat  a  eoQTt  of  Iftw  could  sot  t&oQgm%fi  aod  Mttle  sixcb  ii^ 
ierkamg  and  oomplicatod  tmita*  ''  A  ne^S  (be  wjnO  au- 
thorized 9^  lawt  undar  wx  •tetuta»  duly  appUaa  to  tbi  cane 
of  two  or  mote  penooo  deaUag  together,  and  oae  of  :tiiem 
aoiBg  tho  other.*' 

Being  of  opiniQamdi  tAieaapcame  oourt,  (but  for  diffbf- 
ent  ffeaaoiiB»}  thai  the  di^hoe  of  fet-aff  let  up  ia  iibiv  oauae 
is  not  aTailaUe  at  law»  :aud  th^t  being  the  only  point  tdit- 
cussed  hj  that  couvt  upon  tiie  denvuner,  it  ii  unaeceMarj, 
and  perhaps  unfit,  to  express  an  opinion  upon  the  question 
aadsing  out  of  fhe  form  of  |)leading, 

P4ri0t(m  Quriomt 

Jttdgiaant  ajfiOTaed, 

Htmh  TboDe  was  in  this  caosei  in  aildition  to  the  plea 
atated  in  6  Cowan,  031,  a  plea  of  payment  by  ihe  ddSend- 
ant  below,  on  whioh  mue  was  joined ;  and  at  tbe^rial,  a 
btU  of  oKoaptions  was  taken  as  to  (be  pt oof  of  this  plati, 
whiob  also  now  made  one  ground  of  the  writ  of  arior. 
!nierfi  was  no  plea  denying  Uie  deelarstion. 

He  following  opinion  of  the  supreme  oourt,  after  thn  ar 
gument  of  the  bill  of  exceptions  before  tbam,  vill  present 
the  ficts  and  points  (d  the  biUf  with  the  seasoning  and  de- 
cision of  that  court,  which  were  unanimously  concurred  in 
ham. 

OPINION 

(>fih0  Suprenm  Courts  on  the  Bill  af  Eac^Utma. 

The  declaration  is  in  debt,  on  a  judgment  in  the  supreme 
court,  for  $1039  30  in  January  term,  in  the  year  one  thou- 
sand eight  hundred  and  twenty,  recovered  fc^r  an  assault 
and  battery  and  costs. 
Plea,  payment  on  the  18th  of  S^ptembeT^  1820, 
Replication,  Ut^  iasue  upon  tba  plea  of  paymank* 
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ALBANY, 
Dec  1827. 

Baymond 

V. 

Wheeler. 


The  cause  was  tried  before  Judge  Edwards,  on  the  lOA 
of  July,  1626.  The  couiiBel  for  the  plamtiff  read  the  plead- 
ings in  the  cause  and  rested.  The  defendant's  counsel  in- 
sisted that  the  plaintiff  should  produce  the  record  declared 
on ;  but  *the  judge  decided  that  the  production  of  the  re- 
cord was  unnecessary,  under  the  issue  joined  in  the  cause, 
to  which  opinion  the  defendant's  counsel  excepted. 

The  defendant's  counsel  then  produced  an  instrumoit  un- 
der  seal,  by  which  the  plaintiff  acknowledged  himself  fuBy 
satisfied  for  all  claims  and  demands  which  he  had  by  virtue 
of  a  judgment  in  his  faror  against  the  defendant  for  $950, 
damages  and  costs  of  suit,  and  consents  that  the  sheriff  dis* 
charge  him  from  his  imprisoimient,  dated  September  18, 
1820. 

The  plaintiff  then  produced  an  obligation  bearing  the 
same  date  with  the  discharge,  by  which  the  defendant  re- 
cites that  he  had  been  surrendered  by  his  bail  in  the  above 
cause,  but  not  charged  in  execution.  He  enters  into  a  bond 
in  the  penalty  of  two  thousand  dollars,  with  a  condition, 
reciting,  that  whereas  he  was  desirous  of  returning  to  his  res- 
idence in  Yermonti  on  account  of  the  ill  health  of  his  fami- 
ly, and  it  was  agreed  that  he  might  do  so ;  provided  that . 
he  should,  on  or  before  the  20th  of  October,  then  next,  re- 
turn to  the  gaol  liberties  of  Albany,  without  prejudice  to 
the  plaintifi's  claim,  and  subject  himself  to  an  execution, 
which  he  engaged  to  do. 

The  judge  decided,  that  the  two  instruments  should  be 
taken  together,  and  considered  as  constituting  one  transac- 
tion ;  that  thus  considered,  they  amounted  to  an  accord  and 
satisfaction,  but  would  not  support  the  plea  of  pa3rment ; 
and  directed  the  jury  to  find  for  the  plaintiff,  which  they 
did.  The  defendant's  counsel  excepted  to  the  opinion  of 
the  judge. 

There  are  but  two  questions  arising  upon  the  bill  of  ex- 
ceptions. 

1.  Was  the  plaintiff  bound  to  produce  the  record  of  the 
judgment  declared  on  ? 

2.  Did  the  facts  proved  amount  to  evidence  of  payment  1 
Both  questions  appear  very  plain  to  the  court,  and  they 
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therefore  decided  the  case  out  of  its  order,  on  the  ground 
of  the  friYolousness  of  the  bill  of  exceptions. 

1 .  It  is  a  fundamental  rule  in  pleading,  that  a  fact  as- 
serted on  one  side  and  not  denied  on  the  other,  is  admitted. 
Where  therefore  the  plaintiff  founds  his  action  upon  a  record 
of  a  judgment,  and  the  defendant,  instead  of  pleading  that 
there  is  no  such  record,  relies  for  his  defence  on  the  fact  of 
^payment  of  the  judgment^  he  admits  the  existence  of  the 
judgment,  and  takes  upon  himself  the  burden  of  proving 
the''payment. 

2.  Did  the  facts  proved  show  a  payment  ? 

Taking  both  instruments  together,  it  seems  that  they 
prove  this :  that  the  defendant  had  been  surrendered  by  his 
bail,  but  had  not  been  charged  in  execution.  His  family 
were  in  Vermont,  and  sick,  and  he  wished  to  visit  them. 
To  this  the  plaintiff  agreed,  provided  the  defendant  would 
return  and  surrender  himself  in  execution,  by  the  time 
agreed  on  bylhem.  To  effect  this,  they  were  probably 
advised  that  a  discharge  from  the  plaintiff  was  necessary  to 
protect  the  sheriff,  and  it  was  given. 

If  the  first  instrument  taken  alone  amounts  to  evidence 
of  satisfaction,  yet  considered  in  connection  with  the  se- 
cond, the  idea  of  satisfaction  or  payment  is  completely  re- 
butted. No  man  would  consent  to  be  imprisoned  upon  a 
judgment  which  he  had  paid. 

The  instrument  signed  by  the  defendant,  showd  that  the 
rights  of  the  plaintiff  were  not  to  be  prejudiced  by  his  leav- 
uDg  the  custody  of  the  sheriff.  If  there  had  been  a  pay* 
Boent  of  the  judgment,  the  plaintiff  could  have  no  rights  to 
be  prejudiced.  It  seems  clear,  therefore,  from  the  two  in* 
0trument8  together,  that  no  payment  was  in  fact  made. 
Whether  they  are  evidence  of  accord  and  satisfaction,  as 
was  suggested  by  the  judge  who  tried  the  cause,  is  inuna- 
terial  to  the  present  inquiry.  It  is  only  necessary  for  us 
to  decide  whether  they  amount  to  evidence  of  payment. 
We  think  they  do  not,  and  that  the  plaintiff  is  entitled  to 
judgment  upon  the  verdict. 


ALBANY, 
Uec.  1827. 

Baymoud 

T. 
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ALBANY, 
Dec.  1827. 

Clapp 

T. 

BiomaghiiiL 


The< 


Retain 
iiTe. 


•John  Clapp,  plaintiff  in  error, 

against 

William  Bromaoham  and  others  defendants  in  error,  (a) 

Writ  of  error  unended  as  to  the  rttum  and  pArtiss^  in  the  court  of  errors. 
A  writ  of  error,  retamabls  in  the  court  of  enrors,  should  be  made  retorn- 

able  at  %  general  session  of  that  ooivt. 
Judgment  in  partition  is  against  A,  and  owmn  ttnhufWm,    Either  of  the 

defendants  may  bring  error  without  joining  any  other  \  but  the  recovd 

must  be  described  correctly  in  the  writ,  as  to  parties. 

A  NOTE  of  this  case,  and  the  decision,  now  farther  noticed, 
is  given  in  8  Cowen,  746. 

The  following  opinion  was  delivered,  on  the  question  of 
amendment  there  mentioned,  bj 

Spencer,  Senator.  The  writ  of  error  in  this  cause  s 
made  returnable  on  the  26th  day  of  December  last ;  and 
for  that  reason  a  motion  is  made  to  quash  it.  It  is  urged 
that  the  special  session  of  this  court  being  held  on  that  day, 
by  virtue  of  a  law  which  declares  the  purpose  of  the  sitting, 
that  declaration  operates  to  restrict  the  powers  of  this  court 
to  the  purpose  so^declared.  This  broad  proposition  cannot 
be  true ;  for  then  this  court  would  have  had  no  power  to 
protect  its  deliberation  from  interruption.  I  understand  the 
object  of  the  December  sitting,  as  expressed  in  the  law,  was 
merely  to  give  notice  of  the  business  which  the  court  would 
transact.  But  without  discussing  the  construction  of  the 
special  act,  I  am  of  opinion  that  the  return  of  this  writ  is  de- 
fective. The  words  of  the  statute  are,  "  which  writ  of  error, 
if  issued  during  the  sitting  of  the  legislature,  shall  be  made 
returnable  at  the  place  where  the  senate  shall  then  sit,  mtfc- 
Ottt  delay,  but  if  issued  during  the  recess  of  the  legiriiatare 
shall  be  made  returnable  at  the  neai  meeting  of  the  senate^ 
wheresoever  the  same  shaU  beP  (Vid.  1  R.  L.  I  S3,  4.)  I 
think  the  true  and  safe  construction  of  this  clause  is,  that  it 
prescribes  the  form  of  the  writ  as  well  as  its  substMice ;  thai 


(a)  Bedded  at  Albany,  January  33d,  1827. 


09  tU^  «tA7B  OT  HfiW  WSat.  •805 

#ben  fhe  will  ii  ifl^ned  wkik  tbelegiilOium  k  in  «etilb>ii,  it     ALBANY, 

i«  to  be  made  retutnalile  at  the  ci^lol  in  Albany,  widuxit ^ 

'delay.    If  issMd  dttrii^  tke  receie>  it  f houii  say,  '^  at  the  {^ 

aext  meelan^  of  the  senate)  wherasoerer  the  Mune  ehall  be.**   Brammteak 
Thus  tiie  tiide  and  place  of  Ike  return,  are  made  dependent 
en  the  fact  of  fK^meeting  of  the  senate,  flbd  thus  aJl  quem 
liona  reapecting  the  abatement  of  a  mil  or  prooeaa  by  the 
eonrt  not  being  held  on  the  appeittled  day  ate  aToided« 
TUb  it  borrowed  itrom  the  forme  of  proeesa  in  ehanoeryi 
and  in  the  king's  benohi  and  ki  the  honae  of  levda  in  £ng^ 
land.    Ordinarily  this  oeiirt  adjouma  to  Ineet  on  aeme  day 
when  the  e^ate  ia  to  conTene ;  and  if  a  tpeeial  act  of  the 
legislature  authoriBes  to  naeet  at  any  other  time,  such  aeS 
in  itself  prevents  an  abatement  of  any  aait  pending,  although 
the  senate  niay  net  meet*    X  think,  then,  tiie  form  of  thin 
return  defeetire ;  bat  it  is  a  most  renial  errei^,  whidi  oqglrt 
not  to  prejodioe  any  party ;  and  if  it  can  be  amended,  no 
doubt  can  exist  that  it  should  be  corrected.    This  writ  is 
our  own  process,  and  it  wonkL  be  extraordinary  if  We  could 
not  coffect  errors  eommitted  by  our  ofwn  officers^    The  St** 
tnte  ofj^ails^  m  its  teims,  mehides  this  eourt ;  but,  wjth^     Stm5.   The 
out  it»  it  seefAs  to  me  to  be  a  power  incidental  to  every  ^£^^^^^J^ 
court,  to  eocreot  its  own  proceedings,  at  any  time  be^e  the  court  of  er- 
ItnflA  fadgment«    And  tins  is  the  rale  of  tiie  inferior  courts  '  Every  court 
ef  eonmKm  kw,  in  all  <^as0i  except  that  of  a  ocpsi»  issued  j^^[^^  ^^ 
a(t  the  oonttnencement  of  a  suit.    In  all  other  kinds  of  pro*  of    amending 
MSB  such  as  a  eemre,  a  writ  of  inquiry,  ajhifaeiaif  or  a  l^M^J^e  b? 
oflpMs  4d  Miii^ixciendum,  «  sitne  fadoi  st  certiarari^  they  ^^^  final  judg. 
httve  tuiifomily  exemised  the  poWer  of  msdung  amendments 
ha  the  test  and  return,  sasd  in  almoit  eveary  other  respect) 
and  the  reason  for  the  exoeplion  of  the  etqtias  ad  regpoft- 
dendum  in,  that  if  it  ia  returnable  out  of  term,  the  defend 
daftt  may  be  awreasonably  retained  in  custody.    The-rea^ 
applktt  ofify  to  that  pl^oo^s ;  and  4he  riile  should  extend 


no  farther  than  than  the  season  otiu    1  have  no  doubt  that  ^  ^^a^f^  ^ 
die  defect  is  amendable  by  this  court;  and  aaai  of  opinion 
Itiat  it  shofold  be  amsnded  without  oosts« 
.  Anotiier  defeet  vhis  poinled  out  in  tike  writ,  wMdi  dees 
I  to  be  so  much  lelied  on  as  the  former.    U  waa. 
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ALBANY,    that  tiie  writ  does  not  name  all  the  pl^rti^8  in  the  record* 

Deo  1827 

This  is  ajsuit  in  partition,  in  which  the  pjr^sent  plaintiff  in 


y?'^       error  is  named  as  defendant  with  '^  otb^s  unknown.''    This 
BromaghAin*    ^j^  jj^j  ^  g^  ^  common  law,  hut  is  a  peculiar  proceeding 
Judgmaitin  ^j^^^  ^^y  ^jjo  Statute,  and  is  regulated  wholly  by  it.    It  is 

partition  is  a-  °  ■'  ...        .       °  /^  r        i 

gainst  A.  and  more  like  a  suit  m  equity  than  an  action^of  law ;  for  the 
kno^^"'  ei^  defendants  may  not  only  deny  the  right  of  the  plaintiff  or 
one  may  bring  petitioner^  but  nuty,  and  often  are  obliged  to  contest  the 
rights  or  claims  of  their  co-defendants.    There  may  be  sev- 
eral  claimants  to  a  moiety  or  share  of  a  tract  of  land,  each 
contending  against  the  other ;  so  that  a  judgment  in  parti* 
tion  may  be  correct  as  regards  the  petitioner,  but  erroneous 
in  respect  to  the  mutual  rights  of  the  defendants.    In  such 
a  case,  each  person  appearing  and  claiming  a  distinct  rig^, 
may  well  be  considered  a  distinct,  party,  and  under  the  au- 
thority given  by  the  12th  section  of  the. partition  act,  (1  R. 
L.  512,)  to  ^'  any  of  the  parties  to  such  judgment  to  bring 
a  writ  or  writs  bf  error  thereon,"  each  person  would  seem 
to  be  entitled  to4iis  writ  of  error  without  using  the  name  of 
another  defendant,  who  may  be  perfectly  satisfied  with  the 
judgment.    Without  haying  had  much  time  for  reflection 
or  examination,  I  should  be  inclined  to  thinlAhat  any  one 
defendant  might  bring  a  writ  of  error  on  a  judgment  in  par* 
tition,  because  the  judgment  is  several,  and  the  question 
which  one  may  present,  maybe  entirely  different  from  that 
which  pother  would  urge. .   Thus,  in  this  case,  a  judgment 
has  passed  by  default  against  the  owners  unknown ;  and 
ihe  only  question  which  can  be  agitated  in  this  court,  re- 
lates to  the  rights  of  this  plaintiff  in  error.    Would  it  not  be 
sacrificing  substance  to  form,  to  require  those  owners  to  be 
made  parties  here,  when  we  caiuiot  determine  any  question 
affecting  them  ?    The  practice  cf  suounons  and  severance 
does  not  apply ;  for  to  whom  shall  the  summcms  be  direct- 
ed, and  how  shall  it  be  executed  ?    It  was  suggested  that 
this  court  might  direct  advertisements  to  be  published,  to 
bring  in  the  owners  unknown.    But  it  is  to  be  remembered 
that  is  a  proceeding  unknown  to  the  common  law,  and 
created  by  the  statute ;  and  not  a  single  step  ban  be  taken 
which  it  does  not  authorize ;  and  as  no  mode  of  proceeding 
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in  such  a  case  is  prescribed,  I  do  not  perceive  how  a  sever-     ALBANY, 
ance  of  parties  could  be  effected. '•— 

*Th6  reason  given  why  all  the  defendants  should  be  par-  y. 

ties  in  a  writ  of  error,  is  to  prevent  multiplicity  of  suit ;     B^wBeveit. 
that  is,  different  suits  presenting  the  same  question.    But 
if  the  judgment  in  partition  be  several,  the  same  questiojji  ^ 

will  not  be  presented  on  different  writs  of  error. 

But  whether  the  writ  may  be  brought  by  one  defendant  A  writ  of  errot 
done  or  not,  it  is  certain  that  it  must  describe  the  record  SrreconTcor! 
correctly,  although  it  concludes  to  the  great  injury  of  one  ^^^^    **   *® 
only.    In  this  case  the  writ  does  not  describe  the  record  as  But  if  it  do 
it  is  ;  but  omits  all  mention  of  the  "  owners  unknown."  m^<ubie?  ** 
This  is  a  defect ;  but  which  is  amendable  by  the  express 
words  of  the  statute  of  jeofaib.    I  think  the  plaintiff  in  error 
should  be  permitted  to  anaend  has  writ  in  this  respect  also. 
The  general  practice  of  the  courts  being  not  to  encourage 
such  objections,  costs  are  not  usually  given  on  allowing 
such  amendments ;  ahd  I  do  not  think  they  ought  to  be 
given  in  this  case  ;  and  if  the  plaintiff  chooses  to  amend  his 
writ  in  the  names  of  the  parties,  I  think,  he  ought  to  be  per- 
mitted to  do  so  on  the  same  terms. 

I  do  not  perceive  how  this  court  can  declare  the  ef- 
fect of  these  amendments  upon  any  proceedings  in  the 
court  below.  That  must  be  entirely  left  to  the  supreme 
court,  which  has  ample  power  to  do  right  between  these 
parties,  and  prevent  either  being  prejudiced,  upon  a  full 
investigation  of  all  the  facts,  We  undertake  merely  to  re- 
gulate our  own  process. 

Rule  was  to  amend  as  in  8  Cowen,  746. 


Charles  ArorsTUs  Dale,  administrator  de  bonis  non,  &c., 
of  Robert  Fulton,  deceased,  with  the  last  will  and  testa- 
tTfdiit  of  the* said  Robert  Fulton  annexed,  plaintiff  in 
*   error, 

against 
Nicholas  L  Roosevelt,  defendant  in  error 


1 
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ALEANY, 
Dec.  1827. 

BaU 

T. 


Eri^aiAto- 


CAS^  IN  TH£  COUBT  OF  EE90B8 

In  an  action  at  law  on  a  ipecialty,  fr^ad  in  vel^tloa  to  its  ( 
no  defence. 

But  lelief  may  l>e  had  in  equity.    Per  Txkls,  senator. 

JVmi  «i#  ftuiwm  puts  in  iamo  tka  aseoution  of  the  deed  otdy. 
n^  arenoeaitt  bei4do  ti^fe  of  fzeof tioa,  ia  ateit^d. 

^Aod  this,  liiough  the  pUintiff  stipulato  th»t»  nndff  th«  plea^  thfl  '^^'^■Ht^ 
may  giro  any  special  matter  in  evidence  as  if  pleaded- 

What  may  be  given  in  evidence  upon  non  ut  ftMitm,  Tet  Sayags,  CIl  J 
in  assigning  reasons,  and  Per  Datah,  senator. 

Tk»  deolsnition  waa  cfn  %  oovenaat  to  pay  94,400:  hye$ch>  tlnik  Hie  Mind- 
ant  had  not  paid  $4000  ^  and,  per  Yikl^  ««»a(or>  ^  i"  9^  good  fafsaolk 
It  o^erely  limits  ^e  damafos  tp  the  amount  of  the  breach  assigned. 

A  party  who  does  not  object  to  want  of  proof  of  the  performanoe  of  a  oon- 
dhion  precedent  on  the  trial,  cannot  raise  the  objection  on  error.  Par 
DATA2f ,  scoatev. 

The  ooYonant  with  tbo  pi wtiff  was  to  puf  %  U.  8.  $11,10,  and  tbs  pWn- 
tiff  the  residue,  in  notet  at  0,  12  snd  18  months  i  hreach,  that  th^eeve* 
nantor  had  not  pi^d  the  plaintiff  in  the  manner  mentioned  in  seid  agree- 
ment ;  A<2(f,  a  good  assignment  of  breach. 


Ov  enor  frcJm  the  gupreme  cmrt.    The  action  below 
W^  ccvenantf  by  Roonev.elt  agaiat  Dale,  ftdmiTiistrator,  Sec. 
on  sealed  articles,  dated  September  16th,  1813,  reciting 
that  Roosevelt  had  discovered  a  coal  mine  on  the  bank  of 
the  Ohio  river,  {describing  the  mine  and  the  land  conUdnuig 
it\    Roosevelt  then  covenanted  that  he  would  cause  the 
land  and  mine  to  be  conveyed  to  Fulton^  the  testator,  by 
U.  S.  letters  patent ;  and  Fulton  covenanted  that  when  he 
shquld  receive  the  letters,  he  would  pay  Roosevelt  4,400 
dollars,  viz.  1,150  dollars  to  the  United  States,  and  3,250 
dollars  to  Roosevelt,  in  his  (F's)  notes,  at  6,  12  and  18 
months ;  also  an  annuity  of  1,000  dollars  for  20  years.     The 
declaration  w80iqpwthi3«gre«Daents«iid  aasfigned  for  breach, 
that  neither  the  testator  nor  his  personal  representatirea 
had  paid  to  Roosevelt  the  said  sum  of  4,000  dollars,  at  the 
time  and  in  the  manner  mentioned  in  the  agreementy  &c^ 
with  breaches,  also,  in  non-payment  of  the  annuity.    Plea, 
non  e9t  factum^  with  a  stipulation  by  the  plaintiff  beloiyr  that 
the  defendant  below  might  ^^  give  in  evidence,  under  hia 
plea,  all  matters  which  he  might  do  as  if  the  same  had  been 
specially  pleaded,  or  notice  thereof  given." 

On  the  trial,  July,  1824,  at  the  New  York  circuit,  the 
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plaihufF  below  rested,  on  proving  the  articlefi  and  amount 
dae.  The  defendant  below  moved  for  a  non-suit  for  the  va^ 
fiance  between  the  agreement  and  breach,  the  former  being 
to  pay  4,500  dollars,  the  latter  averring  non-pajrment  of 
4,000  dollars  only ;  and  also,  because  the  breach  alleged  the 
non**payment  of  the  whole  to  the  plaintiff  below,  whereas 
part  was  payable  to  the  United  States  ;  aAo,  because  the 
breach  was  for  a  non-payment  in  cash,  whereas  part  was 
payable  ih  the  testator's  notes.  The  motion  for  a  non- 
suit was  overruled. 

The  defendant  below  then  offered  to  prove  that  the  testa* 
tor  had  been  induced  to  execute  the  articles  by  the  false 
and  fraudulent  representations  of  the  plaintiff  below,  that 
the  lands  contained  a  coal  mine,  which  was  untrue.  This 
offer  was  overruled* 

The  defendant  below  excepted,  and  the  judge  signed  a 
bill  of  exceptions,  upon  which  the  supreme  court  refused  to 
grant  a  new  trial,  and  the  cause  came  here  by  vnrit  of  error. 

In  the  mean  time,  the  assignment  of  the  breach  in  the 
declaration^  was,  on  motion,  so  amended  by  the  supreme 
court,  as  to  cure  the  objection  taken  for  variance  as  to  the 
sum. 

The  reasons  for  refusing  a  nSw  trial  in  the  court  below, 
were  now  assigned  by 


ALBANY, 
Itoe.1827 

DaU 

T. 

Eooitrdt. 


[•309. 


SiiVAos,  Ch.  J.  As  to  the  omission  in  the  breach,  ot 
the  400  dollars,  the  declaration  has  been  amended ;  and 
there  was  no  variance  in  other  respects.  In  general,  if  a 
breach  be  assigned  in  words  containii^  the  sense  and  sub- 
stance of  the  coi^ract,  though  not  in  the  precise  words,  it 
IS  sufficient,    (1  Chitty's  PI.  325,  and  the  cases  there  cited.) 

Under  all  the  cirpumstances,  the  offer  on  the  part  of  the 
defendant  below  was  no  more  than  to  prove  a  partial  failure 
of  considwation.  This  cannot  be  admitted  as  a  defence  to  a 
sealed inskument.[l.]  In Vroomant;. Phelps,  (2 John.  177,) 
an  attempt  wa$  made  to  set  fraudulent  representations  as 


[  ]  fiteMlevtwdatfttoUi.    Sm E. •.  4,  ed.  S35,  {  lOS-^.    A&Omar 
aonaiderati'm  may  be  pleaded  in  bar  to  a  reooTeiyaiidw  a  #miM  ingtnwmA, 
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▼. 
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to  the  quality  of  an  article,  the  consideration  of  a  specialty; 
but  overruled.  Beecker  v.  Vrooman,  (13  John,  302,)  was 
assumpsit  for  the  price  of  a  chattel,  which  is  subject  to  dif 
ferent  considerations  from  an  action  on  specialty.  In 
Parker  v.  Parmelee,  (20  John.  130,)  Spencer,  Ch  J.,  cites 
the  first  case,  with  Dorian  v.  Sammis,  (2  John.  179,  note,) 
Collins  t;.  Blanfbm,  (2  Wils.  347,)  and  1  Fonb.  112,  in  the 
notes,  as  fully  estabUshing  the  doctrine,  that  in  a  court  of 
law,  a  specialty  cannot  be  invalidated  for  any  otner  cause 
than  the  illegality  *of  the  consideration ;  as  where  the  bond 
is  void  in  law,  or  procured  by  fraud.  Matter  may  be  shown 
which  strikes  at  the  contract  itself,  in  such  a  manner  as  to 
show  that,  in  truth,  it  never  had  any  legal  entity.  (2  Wils. 
351.)  Several  examples  are  given  in  the  books,  as  where 
the  consideration  was  usurious,  or  simonical,  or  for  com- 
pounding a  felony,  or  for  suppressing  evidence  in  a  crimi- 
nal prosecution,  or  for  the  sale  of  an  pffice,  or  for  money 
won  at  play.  It  is  said  that  fruud  or  covin  may  be  averred 
against  any  act  whatever,  but,  in  general,  relief  against 
deeds  obtained  by  fraud  or  covin  is  sought  in  equity.  (1 
Fonb.  112,  note,  and  the  cases  there  cited.)  Courts  of  law 
have  not  gone  so  far  as  to  relieve  against  fraud  in  relation 
to  the  consideration  of  deecK. 


Pointi. 


/.  Siidam,  for  the  plaintiff  in  error. 

J,  J.  Rosevelt,  for  the  defendant  in  error,  cited  2  John. 
177;  20  John.  134;  2  Campb.  846;  1  id.  40,  note;  13 
John.  430 ;  6  Cowen,  494,  506 ;  1  Chit.  PL  314 ;  6  John. 
543;  1  Ves.  Jun.  214. 

Dayan,  Senator.  It^as  insisted  on  the  argument,  1. 
That  the  breach  in  the  declaration  was^  badly  assigned,  as 
to  amount  and  manner  of  payment ;  2.  That  there  was  a 
variance  between  the  instrument  declared  on,  and  the  one 
produced  in  evidence : .  3.  That  the  evidence  of  Roosevelt's 
false  and  fraudulent  representations  was  pertinent,  and 

See  Cam  v.  Broughton,  10  Wen.  106 ;  Eussell  v,  Eogen,  19  id.  351 ;  Tn,f% 
Adm'n  v.  Richudi,  31  id.  636;  Talmidge  p.  WftlliB,  89  id.  107;  Tm 
E^w  V.  HvriwQ,  9  Hill,  66. 
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should  not  have  been  rejected;  4.  That  the  performance     ALBAinr, 

of  the  contract  on  the  part  of«Roo«evelt  was  not  admitted  ^-- — ^ 

'jy  the  plea  under  the  circumstances  of  the  case.  y. 

It  cannot  be  necessary  to  examine  the  first  objection.    It     B.<x»«^e^*- 
WBB  removed  by  an  amendment.    The  second  is  not  well 
taken  in  point  of  fact.    There  is  no  variance  between  the 
instrument  declared  on,  and  the  one  produced  in  evidence. 

As  to  the  third  point ;  the  plea  of  turn  est  factum  puts  in  iVcm  m<  /m» 
issue  the/ac<  whether  the  instrument  was  the  deed  of  the    '^ 
defendant,  at  the  time  of  pleading  the  plea. 

Under  this  plea  it  may  be  shown  that  the  defendant  was,  ^Ti»*  evidmioe 
at  the  time  of  the  deUvery,  a  lunatic ;  (2  Stra.  1104 ;)  or 
that  he  was  made  to  sign  it  when  so  drunk  as  not  to  know 
what  he  *did,  if  that  drunkenness  was  procured  by  the  [*dll] 

plaintiff;  (3  P.  Wms.  130  ;)  or  that  the  defendant  was  ^ 
married  woman ;  (12  Mod.  609 ;)  or  that  the  deed  was  de- 
livered as  an  escrow  on  a  condition  not  performed ;  (Bull. 
N.  P..172 ;)  or  that  a  different  instrument  was  substituted 
instead  of  the  one.  the  defendant  supposed  he  was  executing ; 
(12  John.  Rep.  337 ;)  or  he  may  show,  under  this  plea,  that 
the  deed,  after  execution,  had  been  altered  in  a  material 
point  by  the  obligee  or  a  stranger ;  (Shep,  Touch.  71 ;  3 
Campb.  181;)  or  that  the  deed  had  been  altered  by  the  obli- 
gee in  a  point  not  material,  as  in  Pigot's  case,  (11  Rep.  27 ; 
5  Taunt.  707,  710.)  And  any  other  matter  which  shows 
the  consideration  illegal,  by  common  law  or  statute,  may 
be  given  evidence  under  this  plea.  The  distinction  is  be- 
tween the  illegality  of  the  consideration  and  the  vnmt  or 
failure  of  consideration.  ^^r 

In  the  case  before  us,  the  allied  false  and  firaudulent  The  fraud  n* 
representations  applied  only  to  the  annuity,  a  separate  and  annuity^oniy; 
independent  covenant.     But  suppose  it  otherwise  ;  they  to  quauty  and 
were  clearly  made  in  relation  to  the  quahty  and  value  of  no  defence. 
the  lands  sold.    Chief  justice  Spencer,  in  delivering  the 
opinion  of  the  court  in  Dorr  t;.  Munsell,  (13  John.  Rep. 
430,)  says,  "  At  law,  the  defendant  cannot  avoid  a.solenin 
deed  on  the  ground  of  want  of  consideration.    That  in- 
quiry is  precluded  by  the  very  nature  of  the  instrument." 
ToiDpkins,justice,  inthe  case  of  Yrooman v.Phelps,(2  John 
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ALBANY,     Rep.  177.)  cites  the  case  of  Dorian  v.  Sammis,  in  which  the 

Dec.  1827.  ^  ^ 


Dale 

V. 


court  held,  that  the  want  or  failure  of  consideration,  could 
not  be  set  up  at  law  to  impeach  a  specialty.    He  further 
Eoosevelt.     ^^y^^  j|.  y^^^  j^gg^  repeatedly  decided,  that  the  breach  of  a 
written  warranty  as  to  the  quality  of  the  goods  sold,  cannot 
be  pleaded  in  discharge  of  a  bond  given  for  the  coasidera- 
tion ;  much  less  ought  parol  represaitations  as  to  the  qual- 
ity of  a  thing,  made  antecedent  to  the  contract,  though 
false  and  fraudulent,  and  though  they  may  have  induced 
the  defendant  to  make  the  purchase,  be  pleaded  in  avoid- 
ance of  a  specialty,  (a) 
We*^ni5^h^      The  court,  in  Bruce  v.  Lee,  (4  John.  Rep.  410,)  say  the 
it  relates  to  the  seal  docs  uot  preclude  an  enquiry  into  the  consideration  if 
Srid^d?     ^^  illegal  and  fraudulent.    In  using  the  word  fraudulent,  they 
[*312]  •evidently  mean  to  follow  some  of  the  elementary  writers* 

who  have  laid  it  down,  without  qualification,  that  fraud  may 
be  given  in  evidence  under  the  plea  of  non  est  factum.  But 
Spencer,  justice,  in  Dorr  v.  Munsell,  strips  this  question  of 
all  doubt  and  uncertainty ;  and  lays  down  the  true  doctrine. 
He  says,  ''In  some  of- the  elementary  writers,  it  is  stated 
that  fraud  may  be  given  in  evidence  under  the  plea  of  non 
estfacttm.  Tins  must  be  confined  to  cases  where  the  fraud 
relates  to  the  execution  of  the  instrument ;  as  if  a  deed  be 
fraudulently  misread,  and  executed  under  that  imposition ; 
or  where  there  is  a  fraudulent  substitution  of  one  deed  for 
another,  and  the  party  executed  a  deed  he  did  not  intend  to 
execute.** 

In  this  case,  the  coal  mine  was  a  part  of  the  considera- 
tion of  the  agreement ;  and  the  fraud  alleged  was  the  rep* 
resenting  that  there  was  a  coal  mine  on  the  land,  when  in 
fact  there  was  no  such  mine ;  and  that  im  consequence, 
Fulton  was  induced  to  execute  the  agreement.  Tlie  evi- 
dence was  offered  to  show  a  want  or  failure  of  considera- 
tion; and  as  such  was  properly  rejected  byihe  judge. 
Ntm  ui  fac-      As  to  the  fouTth  and  last  point ;  the  plea  of  non  est  faction 

^7  S?  dMd  P^**  ^  ^^^^  *^®  ^®^^  °^^y •  ^^^^^  material  averments 

only.  AU  otk-  in  the  declaration  ar9  admitted.  [1]    (10  John.  Rep.  47.     4 

er       materiil 

aTerments  ara  {a)  Wyche  v.  MackKn,  2  Eandolph,  426,  S.  P. 

■'^™^**^  [1]  Legg  V,  B«bin80ii,  7  Wen.  :94  j  Monnan  v.  Welb,  17  id.  136 ;  Bamgr 


OF  THE  STATE  OF  JXZW  TORE.  313 

Cowen,  173.)    The  ayerment  that  RooseTeh  procured  let-    ^^^^^' 
ten  patent  to  be  granted  to  Fulton  fq^  the  lands,  &c.,  and  — /■    '■ 
that  he  deliTered  the  letters  patent  to  Fulton,  being  a  mat^al  y. 

averment,  was  admitted  by  the  ]dea.    The  flftipulation  ought     ^*****^ 
not,  under  the  curcumstances,  to  pregndice  the  tights  of  the 
plaintiff  below,  and  in  my  opinion  did  not« 

But  whether  it  did  or  not,  die  pofait  not  having  been  Point  not 
raised  at  the  trial  nor  incorporated  m  the  biU  of  exceptions,  |[^  *^  ^ 
and  the  aTeiment  of  performance  being  a  material  one, 
which,  if  sot  adn^tted  must  have  been  proved,  before  the 
jury  could  find  for  the  plaintiff  below,  must  be  premmed  to 
have  been  proved  on  the  trisL  (2  Tidd,  8S5,  6;  1  Term. 
Rep.  149,  6.) 

I  am,  thi^refore,  of  opinion  that  the  judgment  of  the  bu« 
preme  court  should  be  affirmed. 

^Visu,  Senator.    Hhe  grounds  upon  vrhich  it  is  sought  [*31d] 

to  reverse  the  judgment  in  this  case,  are 

1*  That  there  was  a  variance  between  the  iikstrument  de*      Pointi. 
elared  upon  in  the  conrt  below,  and  the  one  produced  in 
evid^Eice ;  ^ 

9.  That  the  breech  of;  covenant  was  not  well  asn^ed ; 

3.  That  the  evidence  of  fraudulent  representations  on  the 
part  of  the  defendant  in  error,  fasid  been  improperly  rejected 
by  the  circuit  judge ;  and 

4.  That  the  plaintiff  in  the  oonrt  below  ooght  to  have 
been  required  to  prove  on  the  trials  performance  of  the  con* 
tract  on  his  part. 

Neither  of  the  grounds  are  sufioient,  in  my  opinion,  to 
warrant  an  int^erence  with  the  judgment  of  the  supreme 
eourt. 

The  variance  complained  of,  does  not  arise  in  the  desorip*  ^^2f^  ^ 
ticn  or  setting  forth  of  the  contract,  or  covenant  upon  which  udered. 
the  action  is  broug^ ;  but  is  long^t  for  in  the  assignment 
df  the  breach  ef  the  contract ;  and  there  it  only  differs  in 
the  amount  of  the  sum  that  is  alleged  not  to  have  been  paid. 


9.  K^iih,  9  hi.  85$  I  Cooper  v.  Wataon,  10  id.  *i02.    Hubboid  if.  Delaphane, 
a  BUI,  187 1  UlLA  «L  Smrart,  1  Com.  474 ;  Sana  v.  Sasstr,  14  Jobu.  SS. 
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ALBANY,     Upon  a  covenaiit  for  th6  pftyindnt  of  a  oertaih  sum  of  money, 

— ^ ^  there  can  be  no  good  Reason  why  the  aBaignmenf  of  a  breach 

y.  for  the  non^paylnent  of  any  portion  of  the  amount,  would 

^'^'^^^^     not  be  sufficient ;  and'  least  of  all  odukl  it  be  objected  on  the 

ground  of  variance.    The  only  effect  of  such  an  assignment 

would  be,  to  limit  the  reoov^  of  damages  to  an  amount 

which  th/e  assignment  would  cover* 

In  this  ease,  it  appeals' from  the  bill  of  eiceptions,  that 
the  plaintiff,  on  the:  trial,  claimed  toireeovier  an  anoount 
within  the  sum  alleged  not  to  have  been  paid  according  to 
the  covenant. 
Breach  in  re-      The  objoction  to  the  assignment  of  the-  breach,  as  it  re- 
mMner      of  spccts  the  manner  in  which  payment  was  to  be  made,  is 
payment         jj^^^  certainly  fixtile.    The  covenant  obligates  Fulton,  his 
heirs,  &c.,  to  pay  Roosevelt  $4,400,  in  the  following  man- 
ner :  "  The  amount  of  the  last  instalments,  being  about 
$11,50  with  interest,  the  said  Robert  Fulton  obligates  him 
self  to  pay  to  the  United  States ;  i  and  the  suin  of  $3,250  to 
the  said  N.  L  Roosevelt,  'in  his  notes,  at  six,  twelve  and 
[*314]  eighteen  months."    *Upon  this  the  asrignment  is,  that  he 

hath  not  paid  to  the  said  N.  I.  Roosevelt  in  the  planner 
m^btioned  in  the  said  agteement ;  clearly  negativmg  the 
words  and  substance  of  the  covenant.  It  can  hardly  be  ne- 
cessaiy  to  cite  authorities  for  the  purpose  of  showing  such 
an  assignment  sufficient. 

Had  the  assignment,  in  this  case,  been  more  particular, 

and  alleged  the  nonrpfi}mietit  of  the  .specific  isum  to  the 

United  States,  and  the  other  portion  to  N.l.  Roosevelt,  it 

Blight  then  have  been  objected,  with  equal  propriety,  that  it 

bad  not  alleged  the  non-payment  in  the  particular  notes  that 

were  contemplated  by  the  agreement.    But  alleging  that 

'  payment  had  not  been  mad^  in  the  manner  noentioned  in  the 

ajgreement,.CQvers.  the  whole  branch ;  and  fiilly  apprises  the 

ojqposite  party  of  the  real  ground  of  claim.    That  is,  I  ap 

prebend  th^  only  beneficial  office  of  the  assignment  of  a 

breach  in  an  agreem^t. 

Eridenoe  of      It  is  equaUy  clear  that  the  evidence  of  fraudulent  repre- 

wLentSioM"  seutations,  offered  on  the  part  of  the  defencci  could  not  be 

budmiflubie.    received  in  a  court  of  law  without  a  violation  of  some  of  the 
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most  ancient  and  best  settled  rules  that  ffoyem  such  courta.     ALBANT, 

Dec«  1827 

The  hardship  of  any  particular  cclbc,  if  hatd^hip  exists,  ougl^  '- ^ 

not  to  be  allowed  a  monnient's  conflict  with  the  landmiyrks  v. 

ofthelaw^  UooieTelt. 

it  has  been  held,  that  a  bteak^b  of  a  warranty  .as  to  the 
quality  of  goods  told,  made  anleoedentlyi  though  falser  and 
fraudulent,  and  though  it  may  hhte  indcto^  the  purchase^ 
eould  nol;  be  pleaded  in  dischJarge  of  a  covenant  given  for 
the  consideration.  (2  John;  177.)  The  undoubted  ifule  ifl» 
that  a  want  of  consideration,'  or'  a  m&^  failure  of  considera^  Want  of  faU 
tion,  cannot  be  set  up  in  a  court  of  laW  against  a  valid  inr  ^on^no  de' 
strument  under  seal.    But  the  party  is  not  without  remedy,  *^?  "*  ^*^ 

against  a  spe  • 

though  this  rule  should  be  inflexibly  maintained,  for  any  real  ciaity.    Miuf 
injury  he  may  have  suffered.    A  court  of  equity  is  the  pro-  ^  ^^^' 
per  tribunal  for  him  to  address  himself  to,  and  always  ready, 
and  much  better  adapted  than  a  court  of  law,  to  administer 
such  relief  as  he  can  show  himself  entitled  to  in  equity  and 
good  conscience. 

Even  in  this  very  case  an  opporttmity  has  been  afforded, 
and  an  appropriate  occasion  has  been  had,  of  showing  all  the 
*ciABumstances  of  the  transaction  between  the  parties,  and  [*315J 

cUiming  all  the  relief  those  circumstances  would  warrant ; 
and  the  party  was  then  relieved  from  the  most  onerous  part 
of  the  contract ;  and  from  all  that  portion  of  it  which  was 
then  supposed  to  be  founded  upon  the  false  representations 
of  the  plaintiff  below,  whether  originating  in  fraud  or  mis- 
take. 

The  performance  of  the  contract,  on  the  part  of  the  plain-     Performance 


tiff  bel«v,  was  not  put  in  issue  by  the  pleadings ;  (1  Chit,  but  ^adn^tted 
PI.  465  ;)  and  he  could  not  therefore  be  cafled  upon  to  prove  ^y  J?®*  ^^  '•^^ 
it  on  th^  trials    By  pleading  non  est  factum  only,,  the  den- 
fendant  admitted  every  other  material  allegation  in  the  de- 
claration.   This  is  a  general  rule,  to  which  I  know  of  ho 
exception.    (10  John.  47.) 

Nor  does  the  stipulation  endorsed  upon  the  plea,  vary  or   .  The  atipuia- 
effect  the  operation  of  this  rule.    That  permits  the  Wend-  ybij  the  niie. 
ant,  on  the  trial,  to  give  proof  of  such  legal  matter  of  de- 
fence as  he  might  have  in  his  power,  without  requiring  it 
lo  be  pleaded  specially.    It  evidently  looks  at  affirmative 


^ 
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M^BAKt,    proof  on  Die  part  of  the  defendant ;  onditfaich,  if  pleaded 
— -r^ — '—  most  of  necessity  hare  admitted  and  aroided  the  aU^tioai 
T.  of  the  dectaration ;  and  did  not  aiilfaorisetbedcleiidant  below 

V.Eeii«e»»er.  ^^  ^y^^  ^^gj^  ^^  ^^^  iasxxe  upon  a  different  matter  in  the  de- 
claration, and  thua  compel  the  plaintiff  below  to  ptocure 
fftrther  and  oUier  endence,  and  which  nothing  offered  en 
the  part  of  the  defendant  bekyw  could  hate  tendered  nece»> 
wry.  A  contrary  ebnatmctiMm  wo«dd  appear.to  me  to  be 
forced  and  tmnattuial^  and  not  in  the  contemplation  of  the 
paitiea  at  the  tfane  the  atipnlation  wait  giTon.  I  ccMne  to 
ttiie  eonchisiofn,  without  a  remaining  doubt^  tihat  th»  jiidg^ 
men!  of  the  aapr^ofee  coccrt  diould  be  aflkmed* 
Thereupofiy  iV  totmn  carMBm, 

Judgment  affiiAiiedi 


•32gj  •Spencer  Stafford  and  others,  appellanta, 

against 
SxSFHny  ViJi  .S£N80EX.Asaj»  junior,  respondeiit. 

Tan  D.  liavinft  purchased  lands  of  Taa  E.,  for  -wldch  he  h$A  not  ptU^twk 
part  of  tho  isiid  to  W.,  ftomirlMai  ho  took  t«»  martaagoa  t£  o^ii  cMs^ 
Cm  iMvto  of  th^ooftfidaBrtiaif  iatendti^  th«i  one  of  tho  mortsafot  ahoiild 
bo  ata^ti^  to  Yaa  &.  to  secure  the.  original  oonaideration  of  the  land,  and 
that  it  should  have  priority.  This  was  pursuant  to  an  understanding  and 
■irangement  between  Yan  R.  and  Tan  D.  wheh  the  fiArmer  oottveyed.  Tfas 
mortgages  Wdre  tegistekvd  ooQCttrrently ;  but  the  one  ittbeaaod  t>r  Tan  B. 
was  first  assigned  to  him,  and,  afterwards,  the  other  was  assigned  to  S.  m 
goDd  Mthi  ^  hOl  yakio.  BeH  that  the  mortgaga  assigned  to  Tan  &. 
took  pneiiBrence. 

S.  took  the  other  mortgage,  subject  io  sSI  the  equltjr  which  Tan  R.  find  ag^faiit 
the  mortgagee. 

Dio  0li^te  of  regioirjr  ha#a*  tppHcitfoA  to  «ndi  a  caM^  m  lulwum  Urn 


Tan  B.  took  the  mortgage  assigned  to  Tan  R.  as  trustee  of  Tan  K. 

Tan  D.  was  a  competent  witness  for  Tan  E.  in  a  suit  between  him  aziid  S. 

A  vendor  of  land  has  a  len  upon  it  for  llie  purchase  Rioney,  while  tine  lanil 

remahis  in  the  hands  of  the  tendee^  imloM  tibio  ^ifovmlMnMiiakow  sft  iQ-> 

faBttoa  not  to  Mfortis  the  lien. 
8sim&»  thf4  Qo  one  can  taks  sdvaQtago  of  an  implied  watvec  of  the  Uem  by  tfai 

Tondor,  except  a  bonaJitU  purchaser  firom  the  rendee. 

(hi  appeal  bom  the  eowt  <^  Chaneerr*    The  cauaeV^vai 


Stafford 

V. 

y.B«nsaelft« 
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Bi^aed  and  decided  bere,  upon  the  case  and  points  presented    ALB  Al^T 
in  the  report  of  the  case  below.    (1  Hopk,  Ch^iRep.  569to       ^* 
572^  S.  C.) 

Sandford,  Chancellor,  assij^ed  the  reasons  for  the  de- 
cree of  the  court  below,  as  in  1  Hopk.  Ch.  Rep.  573  to 
675. 

The  cause  was  argued  here  by 

J.  Lansing  ^  S,  M.  Hopkins,  for  the  appellants,  and 

A.  Van  Vechten,  for  the  respondent. 

The  aiguments  were  much  the  same  as  in  the  court  be- 
low, (1  H<^.  Ch.  Rep.  571,  2,)  and  need  not|  therelbre, 
be  stated  here. 

*SuTHERLAKi>}  J.    (After  stating  the^  facts,)    As  between  [*3 1  '7'J 

the  respondent  and  Van  Deuaen,  if  Van  Deusen  h«d  contin- 
ued to  be  the  owner  of  the  smaller  mortgage,  there  can  be 
no  question  of  the  respondent's  equitable  title  to  a  pnoiitjr 
of  satisfaction. 

The  original  agreement  between  the  respondeut  and  Van  Aigfat,  m  be- 
Deusen  was,  that  the  balance  of  the  consideration  money  ^t^J^dY^ 
not  paid  do¥m,  diould  be  secured  by  a  mortgi^e  upon  the  l^euBen. 
premises ;  and  the  subetituted  arrangement  was  evidaiUf 
for  the  accommodation  of  Van  Qeusen,  and,  as  is  admitted, 
at  his  solicitation.    It  is  manifest  that  it  was  not  the  inten 
tion  of  the  respondent,  by  that  arrang^nenti  to  relinquish 
his  lien  upon  the  land.         « 

If  the  respondent  had  conveyed  the  lot  directly  to  Wright, 
and  Wright  had  executed  a  mortgage  to  him  for  the  $1 180, 
and  anoUier  mcMrtgage  to  Van  Deusen  for  the  balance  of  the 
consideration  money,  and  they  had  both  been  registered  at  « 
the  same  time,  I  apprehend  it  will  not  be  denied  that  the 
noLOftgage  to  the  respondent  would  have  been  entitled  to  a 
preference.  It  is  equally  clear,  that,  if  upon  the  conveyance 
from  Van  Deusen  to  Wright,  Wright  had  executed  the  mort- 
gage in  question  directly  to  the  respondent  and  Van  Deu- 
sen had  continued  to  own  the  other  mortgage,  he  would 
never  have  interfwed  with  the  lien  of  the  respondent.    Such 
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ALBANY,    was  the  essence  of  the  transaction-.    Van  Deiisen*  in  taking 

Deo  1S27 

■ '—  the  mortgage  to  himself,  acted  as  the  trustee  of  the  res- 

Y.  pondent.    He  took  it  for  his  benefit,  and  if  he  had  refused 

V^.  Aensseiaer.  |q  assign  it  to  the  respondent,  a  court  of  equity  would  hare 
compelled  him  to  do  it. 
Ai  between  Were  the  respondent's  rights,  then,  changed  by  the  as- 
aad  the  appei-  sigumcnt  of  the  Other  mortgage  to  the  appellants,  nine 
Deuaen's  months  subsequent  to  the  assignment  made  to  the  rea- 
tigneoB.  pondent  ? 

Statute  of  reg-      ^^^^  ^^^  concerning  mortgages  has  no  bearing  upon  the 
"u^bi"***  *^  rights  of  the  parties  now  before  the  court.    The  mortgages 
were  registered  at  the  same  time ;  and  neither  can  claim  a 
priority  under  the  act.    But  their  being  registered  at  the 
same  time  does  not  exclude  the  operation  of  any  facts  or 
[•318]  •circumstances  which  go  to  show  that  the  one  ought  equit- 

ably to  be  preferred  to  the  other. 
Eespondent      The  respondent  does  not  stand  simply  in  the  character 
aui^M^/b'^  of  an  assignee  of  the  bond  and  mortgage.    His  equitable 
^nt^'^*    w»  ^S^^®  ^^^  interests  did  not  originate  in  the  assignment. 
rights  consuin-  They  existed  before,  and  the  assignment  was  intended  as 
Mm^^ent.*^*'  a  legal  consummation  of  them.    Van  Deusen  never  was, 
in  equity,  the  owner  of  the  bond  and  mortgage  now  held 
by  the  respondent.    It  was  taken  for  the  benefit  of  the 
respondent ;  and  with  the  declared  intent  and  understand- 
ing, on  the  part  of  Wright,  the  mortgagor,  as  well  as  Van 
Deusen,  the  mortgagee,  that  it  should  be  assigned  to  the 
respondent  in  satisfaction  of  the  purchase  money.     Van 
Deusen  was,  therefore,  the  mere  nominal  mortgagee,  the 
trustee  of  the  respondent,  who  was  the  real  party  in  inter- 
est.   In  equity,  therefore,  the  respondent's  rights  are  the 
same  as  though  the  mortgage  had  been  taken  directly  to 

%  u^^oTL  tJe  ^°^*  ^^*  ^  *^^*  ^*^^'  ^®  undoubtedly  would  have  been 
land   for  the  entitled  to  a  preference. 

ney^  while  The  ^  vendor  has  a  lien  on  the  estate  sold  for  the  purchase 
•"^"'th  'T*^  money,  as  long  as  it  remains  in  the  hands  of  the  vendee, 
of  the  vendee,  unless  the  circumstauces  in  the  case  show  that  such  hen 
c^ta^*^"  was  not  intended  to  be  reserved.  [1]    So  far  firom  any  in* 

tion^notto*w^  f^J  Bailey  v.  Greenleaf,  7  Wheat.46;  Garson  r.  Green,  1  John  .'sCh.E.  508; 
•enro  the  lien.    Fish  v.  Howland,  1  Page  20 ;  yTamer  v.  Van  Alatyna,  8  id.  315 ;  Bradley  ^ 


Of  tas  istAtE  bt  Hfew  to**.  iig 

fBttnce  of  that  kind  being  amitotited  bf  th*  faet»  ih  this     ^^^' 
Case,  they  all  c^iclttsively  attd  dfitiftTAtively  »hoW  ^al  Ih*  »* — ' *- 


Respondent  did  n^t  intend  to  Y-elinqtikih  his  Me*.  The  /_  t. 
taking  of  collateral  pel*«onai  seciitltjr  froni  a  t^iitd  p^Mti  ^' 
ht  the  putahase  tXMitf,  distlift^t  tnhA  itidepieyhent  <df  the 
land,  has  ill  some  trases  heeh  considered  etideih}!^  of  the 
intention  of  the  vendoi*  to  waive  his  fi*ti.  [  I  ]  But  thfe  bcifid 
wd  nioftgage  in  qttestion  is  ncA  4  seciik'ity  of  thtti  descri]^ 
tion ;  Wright  was,  hi  fact,  the  tiendeer ;  and  the  Aiortgagfe 
given  was  upon  the  hnd  sold.  (See  GAttson  t;.  Green,  1 
John.  Ch.  Rep*  808.  Gilnsan  t>.  Brown,  1  Mason^s  R^, 
ftl2to219.)t2] 

Batol)^  1  Bafb.  Ch.  Rv  l25 ;  QreQiii|»  t.  Strong^  1  BibV.  CW ;  ToorbieS  Ir. 
Inston,  3  id.  353 ;  Oulton  v.  Mitchell,  4  id.  239  ;  Eubank  «.  Poffton,  6  Mon- 
roe 2S7  j  Bidgley  v.  Carey,  4  Harr.  &  M'Hen.  167-172 ;  W^to  v,  CasanaTe's 
bein^  1  Harr.  &  Jobn.  106;  Chiselui  ^.  l^erguson,  4  id.  5223  Crare  v, 
MeCaH,  1  CaH.  414;  GkUcr^a^  v.  HrtitiltdR,  i  Baftk  ^H)  HiUidley  ♦. 
Ljp^oa^  d  Kttnt  942}  WyhM  v.  Aktoii)  jDet.  £ii.  A.  160$  HekidttMn^. 
8i«rwMt,  4  HawkM  856  f  TiibUa  «,  OttflLam^  5  J.  J.  Manh  145  ^  W«4email's 
heirs  v.  &ead,  7  id.  249  $  Lizoa  t\  Alexander,  id  2Se ;  Pratt  v«  Van  Wyck's 
ex'rs,  6  Gill  and  John.  465;  Howlett«.  thorapson^l  tred.  Eq.  E.  269  ;  Ma- 
H&«  Ctad  fire  Ini.  B'k  tr.  £srfey  ft.  11.  ChArf,  27^ ;  l^aytor  i^.  AAo^ray,  $  Litt. 
aie ;  KeMdy  4.  W&tASblk^  3  Hapr.  197  •,  IhAral  #.  Bibb,  4  B4fr.  &  Mihif.  Ud ; 
C«fo«.  Sovl,  8  Wnsh.  141.  The  prineipal  lEm^h  o48<Mi  tfje  i  Ch^iwiaa  «. 
Tiimer,  I  Vera.  267 ;  Walker  v.  Presiiriek,  1  Veasey  622  j  Austin  v.  Halsey, 
6  id.  483  ;  Nairn  t;.  Prowse,  id.  759. 

[1]  It  is  now  established  ih  this  country,  (although  the  rule  is  not  so  strict 
In  £ngTand,)  that  taking^  Any  instrlinfielit  in  writing,  as  it  bOild,  Aofe,  o]^  bill, 
^Hl  AbtiAcI^  se6Uffly;  9i  hfH^^iMpkibg  dlstjlict  AMiHrit]^,  ott  AHy  other  fto- 
perty,  or  firom  a  third  persbhy  is  erideat^  of  a  waiYSi  of  the  lien  by  the  wi- 
doz,  and  will  diicharge  the  same.  See  Fish  r.  Howladd,  i  Page  20 ;  Francis 
V.  Hazerligg,  ex^rs,  Hardin  48  j  Cox  v.  Fenwick,  3  Bibb.  183  ;  Cole  v.  Scott, 
2  Wash.  141 ;  Wilson  v.  Graham,  ex'rs,  5  Munf.  297 ;  Oilman  v,  Srowh, 
1  Mason,  297  ;  S.  C.  4  Wheat  255  j  Williams  v.  Roberts,  5  Ohio  35  ;  May- 
hem f^.  Combs,  14  Ohio  428 ;  Follett  t^  fteeM,  30>id.546  ;  fbstar  v.  Trnfetees 
of  the  Athensum,  3  Alabama  302 ;  Yail  v.  Foster,  4  Comst.  312.  These 
dsflisioaa  aA  aRalefaas  to  the  a^itii  ef  the  Ronian  ]aW|  which  declared  ttm^  ab- 
solute property  passed  to  the  buyer,  if  the  vendor  took  another  pledge,  or 
other  personsl  security ;  venditss  rero  res  ei  traditse  non  aliter  emptori  ac- 
quirontnr,  quam  si  is  venditori  pretium  solvent,  vel  alio  modo  ei  satisfecerit, 
feiiHl  expromisoiie  airt  plgilofe  date-,  hkst*  ff,  1*  41. 

f£l  The  welghi  of  anthority  i«,  that  WlAng  a  n^t^^  bohd^  or  Ctyvenants 
ftwa  Ae  l^eadeK-,  for  the  payment  of  tMtt&f,  say^  Utt  Iteai,  4  ^ent,  t^, 
is  not  of  itsd/'an  act  of  waiver  of  the  lien,   for  such  intftMiilttetftv  lie 
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ALBANT         But  the  appellants  do  not  stand  in  the  character  of  pur- 

• ^  chasers  of  the  land  without  notice ;  and  i]^  rule  seems  to 

Y.  bCy  that  it  is  only  persons  of  that  description,  who  can  set 

V.  S«Dflflela«r.  ^p  ^^e  implied  waiver  of  the  lien  of  the  vendor. 

AppeUintB  not      Under  all  the  circumstances  of  the  case,  it  appears  to  me, 

piiichMen       that  the  appellants  must  be  held  to  have  taken  the  assign- 

^o,^"  ^seJu!,  *Dient  of  their  mortgage,  subject  to  all  the  equities  which 

"^^"^  tti°*^  i!!*  e^dsted  against  it  in  favor  of  the  respondent  in  the  hands 

pUed  waiver  of  of  Van  Deusen.    They  are  the  mere  assignees  of  a  chose 

^'  in  action ;  and  the  claims  of  a  respondent  are  not  to  be  con- 

[*319]  sidered  as  the  latent  equities,  of .  a  third  person,  a  mere 

stranger,  against  the  assignor.     (2  John.  512.     2  Vem. 

692,  764.     1  Ves.  123.     4  Yes.  Jun.  121.     1  P.  Wms. 

496.     2  Wash.  233.     2  John.  Ch.  Rep.  441,  479.-   2 

Cowen,  247.) 

Van  Deusen      Van  Deusen  was  a  competent  witness.     He  does  not  ap- 

a  competent  ,  .  __. 

witness.  pear  to  have  any  mterest  m  the  event  of  the  cause,     inere 

is  nothing  to  show  that  he  is  liable  to  the  respondent  for  any 
deficiency  in  any  event.  The  principal  objection  in  the 
case  of  Frear  v.  Evertson,  (20  John.  142,)  was  to  the  con- 
fessions of  the-  assignor  of  a  chose  in  action,  in  whose  name 
the  suit  was  brought,  made  after  the  assignment.  The 
court  held  that  his  confessions,  made  after  the  assignment, 
could  not  affect  the  rights  of  his  assignee ;  and  that  he  could 
not  be  a  witness  because  he  was  a  party  to  the  record,  un- 
less by  consent.  The  court  also  say,  that  by  the  terms  of 
the  assignment,  there  was  a  contingent  resulting  benefit  to 
him.  There  is  no  analogy  between  the  cases. 
Decree  should      I  am  therefore  of  opinion  that  the  decree  of  the  chancel* 

be  affi-med.      j^j.  g^ould  be  affirmed. 

Savagb,  Ch,  J.,  concurred. ' 

WooDwoRTH,  J.,  being  related  to  the  respondent,  gave 
no  opinion 

only  the  ordinary  evidence  of  the  debt.    See  also  Winter  v.  Loid  ^ 
8  Eossell  488;    Lagow   «.   Badallet,   1    Blackf.    416;    Van    Dor 
Todd,  1  Green,  N.  J.  897 ;  Eskridge  v,  ll'Clure,  2  Terger  84 ;  Eobb  v.  WU^ 
■oni  6  id.  60* 
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For  affirmance — Crakt,    Ellsworth,  Enos,  Hagek,     ALBANY, 
Haight,  Hart,  Lake,  McMartin,  Smith,  Spencer,  Wil- 


kinson and  Woodward,  Senators.  v. 


For  reversal — ^Jordam,  McCall  and  McCartt,  Senators. 

Decree  affirmed. 


Lajmier. 
For  affinnanod 
14. 
For  reverBal  3. 


*Roswsll  L.  Colt,  (who  is  impleaded  with  Peter  A.  Jay,  [*320 

administrator,  with  the  will  annexed,  of  Jacob  Le  Roy, 
deceased,)  appellant, 

'  against 

Mary  Elizabeth  Lasni^r,  Countess  D'Aitz,  and  Nicho- 
las Gilbert,  administrator  de  bonis  non,  with  the  will 
annexed,  of  Joseph  Lasnier  Dulary,  deceased,  respon- 
dents. 

Any  peraon  rMeiving  from  m&  ezeoator  the  assets  of  bis  testator,  knowing 
that  suck  disposition  of  them  is  a  violation  of  the  execntor's  duty,  is  to  be 
adjudged  coQuivingwith  the  executor  to  work  a  d«v€utavit^  and  is  account- 
able  to  the  person  injured  by  such  disposition  directly,  on  a  bill  filed  by 
Idiii. 
S.  g.    Whefe  the  executor,  being  one  of  a  trading  firm,  with  the  knowledge 
of  the  Ann,  mixed  the  lands  of  his  testator's  estate  with  those  of  the  firm, 
and  they  were  thus  employed  in  trade ;  htid^  that  the  firm  were  liable  for 
these  funds  to  a  legatee  of  tiie  testator ; 
And  this,  even  admitting  tiiat  the  funds  had  been  osiried  to  the  account  of 
the  executor,  and  the  account  as  to  these  closed  on  the  partnership  books. 
The  English  and  American  cases  upon  this  dootrine  stated  and  commented 
upon,  both  as  they  respect  the  rights  of  legatees  and  creditors.    Per  Sav- 
age, Ch.  J.  delivering  the  opinion  of  the  court. 
rha  executor,  or,  if  he  be  dead,  his  personal  representative,  should  be  a  party 
to  the  investigation ;  and  the  cause  may  stand  over  after  a  hearing  and 
opinion  given  upon  the  merits,  till  he  be  made  a  party.    Per  Betts  C. 
Judge,  sitting  for  the  chancellor,  and  giving  reasons. 
An  Shdministrator  d$  bonis  non  is  the  full  representative  as  to  all  effects  not 
duly  administered;  and  may  seek  a  discovery  ant  account  of  them  in 
whosoever  hands  they  may  be,  so  long  as  they  belong  to  the  estate.    Per 
Betts  C.  Judge  sitting  for  the  chancellor,  and  reasoning  in  support  of  his 
decree.  ^ 

80mh*  persons  beneficially  interested,  e.  g.  legatees,  may  sue  in  their  own 
ttames,  without  the  aid  of  an  administrator  de  boms  non,  those  dealmg 


Ti 
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ALBANY,         with  ah  extoator,  koowiog  tli»t  mcb  dealing  is  a  misappUcatioa  ol  tlM 
Dec.  1887.  taalaWa  propertgr.    Per  Befcts  C.  Jodfe  aitting  foe  the  chMoeUor,  audi 

Colt  reasoning  in  support  of  his  d^oree. 

The  general  rules  as  to  who  ate  tosrtlBiaty  pirtidto  Hk  A  boort  of  ^fttity 
adrerfced  to  as  laid  down  by  different  chanoeUors  and  judges.  Per  Betta 
C  Juigi,  aOHiiig  ibr  tfas  dbattcaUor^  aai  reMeautf  ^  >t¥f*^  ^^  ^^  *P^- 
nion  that  a  new  party  shonld  be  introdoced. 
The  oidinaif  eonxse  in  ^anoeiy,  where  a  want  of  proper  parties  appears  al 
the  hearing,  is  for  the  cause  to  stand  over  in  order  that  they  may  be  add- 
ed. Per  Betts  C.  Judge,  arguendo^  sitting  for  the  chancellor. 
*321]  «A  cause  was  directed  to  stand  oyer,  at  the  hearing,  without  costs,  in  order 

to  add  parties,  inasmuch  as  the  defendant  should  hare  objected  by  plea  or 
demuarer.    Per  Betts  C.  Judge  sitting  ibr  the  chancellor. 


On  appeal  from  the  court  of  chanoeiji  The  case  below 
was  as  follows :  Joseph  LaMoer  Dulary  died  in  Ihe  city  of 
New  York,  some  time  in  January^  1807,  leaving  the  whole 
of  his  estate  by  will  to  his  only  daughter,  Mrs.  D'Aitz,  one 
of  the  respondents,  she  then  residing  in  Gaudaloupe.  The 
will  appointed  her  executrix,  and  Jacob  Le  Roy  of  the  city 
of  New  York,  executor.  Jacob  Le  Roy  alone  proved  tbe 
will.  Re  was  at  the  time,  and  so  cotttintied  till  his  de«di»  in 
1815,  in  partnership  with  the  appellant,  Colt,  tmder  the  firm 
of  Jacob  Le  Roy  &  Son,  with  whose  capital  the  hmds  of 
Dulary's  estate  were  mixed,  and  used  in  their  joint  busmess 
or  trade ;  both  being  with  the  knewle^  Hftd  eonsent  of 
the  appellant.  The  bill  was  filed  by  the  respotidbnts  in 
the  court  below  against  the  appellant^  as  surviving  partnar, 
to  obtain  from  him  ba  accouiit  of  theee  lundA. 

The  answer  insisted  up(m  two  gnrnfids  of  defence :  1. 
That,  stopping  with  the  case  as  above  stated,  Ae  i&rm,  at 
such,  were  never  accountable  to  the  respondents  but  only 
to  Jacob  Le  Roy ;  and  2.  It  sets  Wf^  m  additioa  to  tlie 
above  case,  and  by  w^y  of  avoidance  and  defienee^  a  BMit- 
ter  not  touched  by  the  biH ;  that  if  the  Itrtn  was  origisaaHy 
accountable,  yet  in  November,  1814,  in  the  fifetime  of  Le 
Roy,  the  executcNr,  he  ordered  the  accounts  of  Dulary^s  es- 
tate to  be  closed  upon  the  partnership  booksy  and  trtttt* 
ferred  to  .his  (Le  Roy's,)  account  only,  which  was  done. 

The  court  of  chancery,  after  amending  the  bill  as  to  par« 
ties  in  the  manaer  hercuiaiter  mentioned*  decreed  the  ac« 
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count  prayed ;  ^ere^j^NMi  tlie  appellant  brougiit  his  appeal     ^^^^' 
to  tiiifl  coort.  ■     ^  , 

UOK 

'  The  cause  was  decided  in  the  court  below  by  Betta,  ..  t. 
late  C.  Judge  sitting  for  the  chancellor,  pursuant  to  the 
statute  (seas.  49,  ch.  303,)  who  ghTe  the  following  reasons 
ibr  his  decree,  to  which  the  reader  is  refeired,  in  connoc* 
tion  with  the  opinion  of  the  chief  justice  delivered  in  this 
court  for  a  sketch  of  the  proofs  upon  both  points  of  the  de- 
fence : 

•Bbtts,  C.  Judge,    Two  objections  to  the  case,  made  on  [•322] 

Ae  part  of  the  complainants,  are  raised  by  the  answer ; 
either  of  which,  if  sustained,  will  defeat  this  suit  upon  the  ' 
merits;    It  will  be  important  to  consider  these,  before  ad- 
verting to  the  other  points  in  the  cause. 

It  is  firrt  contended  that  the  co-paitnership  of  Jacob  Le 
Roy  &  Son  was  nerer  responsible  to  Dulary,  or  his  repre- 
sentatives, for  the  effects  of  Dulary's  estate  in  their  hands ; 
that  all  the  responsibility  incurred  by  the  house  was  with 
Jacob  Lo  Roy  individually,  who  was  one  of  the  concern ; 
and,  accordingly,  they  were  to  account  to  him  alone. 

This  is  the  general  bearing  of  the  answer,  though  its  lan- 
guage is  not  throughout  consistent  with  this  objection. 

In  his  first  answer,  the  defendant  insists  that  the  account 
of  the  estate  was  closed  and  settled  by  the  firm  with  Jacob 
Le  Roy,  the  latter  part  of  1814,  or  early  in  1815 ;  "from 
which  time,*  he  says,  he  considered  he  had  nothing  further 
to  do  with  the  account,  or  with  any  of  the  affairs  of  the  es- 
tate, and  had  a  right  to,  and  did  consider  himself  discharged 
from  any  farther  liability  thereon. 

In  his  further  answer,  the  defendant  says,  "  by  his  for- 
mer answer  he  meant  to,  and  does  aver,  that  from  the  time 
Jacob  Le  Roy  gave  orders  to  close  the  account,  he  did  not 
and  does  not  consider  the  firm  answerable  to  Dulary  or  his 
representatives.*^ 

This  language  undoubtedly  implies,  that  there  was  a  pe- 
riod in.  which  such  liability  did  exist,  and  that  the  defen- 
dant was  conscious  he  had  for  a  time  been  under  such  rela* 
tionship  to  Dulary  or  his  representatives,  that  they  might 
bave  recovered  the  ejflpects  of  the  estate  from  the  firm.    If 
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ALBANT,    the  court  adopts  and  acts  upon  this  import  of  the  answer, 

Dec.  1827.  ^  r  r 


it  wholly  obviates  the  objection  that  the  partnership  were 
y.  never  answerable ;  and  the  defence  would  rest  upon  the 

Lawiier.  effect  of  the  settlement  referred  to  and  set  up  as  a  bar  to 
this  action.  It  might,  however,  be  deemed  an  undue  stress 
upon  the  terms  of  the  answer,  to  fix  upon  the  defendant  so 
important  a  consequence  by  mere  implication. 

Where  no  disposition  is  manifested  by  a  party  to  sup- 
press or  evade  the  truth,  the  principle  of  this  court  is,  to 
[*323]  avoid  ^concluding  him  by  nice  and  exact  constructions  of  his 

pleadings;  and  it  rather  aims  to  deal  with  them  with  a 
view  to  their  general  scope  and  broad  sense. 

The  plain  tenor  of  both  answers  is,  to  resist  the  plain- 
tifi's  claim  because  neither  the  defendant  nor  the  house  of 
Jacob  Le  Roy  6c  Son  ever  had  any  direct  dealings  with  tho 
estate  of  Dulary ;  and^  in  all  transactions  connected  with  it, 
acted  as  the  mere  servants  or  agents  of  Jacob  Le  Roy. 
Assuming  the  facts  to  be  so,  would  they  exonerate  the  de* 
fendant  from  responsibility  in  this  action  ? 

Had  the  house  of  Jacob  Le  Roy  6c  Son  possessed  them 
selves  of  these  funds  tortuously,  then  according  to  the  old 
authorities,  this  remedy  could  not  be  had  against  them, 
there  being  no  privity  upon  which  to  support  an  account. 
(Dalison's  Rep.  99,  case  30.) 

And  the  rule  has  been  carried  so  far  as  to  deny  the  ac* 
tion,  where  the  property  was  not  obtained  directly  from  the 
party  entitled  to  it,  or  avowedly  for  his  use.  (Fitz.  ab. 
Accompt,  pi.  97.  Fitz.  N.  B.  119  b.  1  Yin.  Abr.  142. 
1  Roll.  Abr.  118,  pi.  6  and  6.  Though  Roll,  puts  the  pro- 
position  with  a  dubitatur.) 

The  party  claiming  would  undoubtedly  now  be  permitted 
to  waive  the  tort,  and  proceed  for  the  value  of  the  proper* 
ty,  upon  the  implied  assumpsit.  The  action  of  assumpsit  is 
sustained  upon  facts  far  less  indicative  of  an  undertaking  to 
pay,  or  of  a  liability  in  good  conscience.  TLamb  v.  Bonce, 
4  M.  &  S.  275.) 

And  when,  from  all  the  circumstances,  a  promise  or  direct 
liability  to  the  demandant  might  be  inferred,  the  party  hold- 
ing money  or  property  belonging  to  another  has  always 
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been  compelled  to  account  to  the  owner,  or  hia  representa-    ^^^^* 

tivea,  for  it.    (Brooke's  Ab.  Accompt,  pi.  8  and  24.    Fitz.  '■ 

N.  B.  116  Q.    Ibid.  118  B.  note  a.    Tripler  v.  Olcott,  8  r. 


John.  Ch.  Rep.  478.) 

But,  althovgh  the  legal  authority  over  the  estate  was  pos-  ^ 

sessed  hj  Le  Roy,  after  the  death  of  Dulary,  and  he  had 
been  specially  entrusted  with  moneys  during  the  lifetime  of 
Dnlary,  yet  the  proofs  in  the  case  most  abundantly  estab- 
lish that  the  co-partnership  had  the  exclusive  possession 
and  use  •of  all  the  funds  ;  and  Mr.  Hilton  and  Heyer  prove  [•3S4J 

payments  of  rent  and  dividends  of  stock  to  the  firm,  from 
time  to  time,  and  that  the  defendant  himself  had  given  re- 
ceipt for  such  dividends  in  the  name  of  the  firm.  In  this 
respect,  the  firm  acted  as  assumed  trustees  in  behalf  of  the 
heirs  and  representatives  of  Dulary.  (Mason  v.  Roosevelt, 
5  John.  Ch.  Rep.  541.) 

The  answer  admits  the  moneys  of  the  estate  were  used 
in  the  business  of  the  firm  ;  and  to  fix  beyond  all  question 
their  own  idea  of  their  relationship  with  the  estate,  an  ac- 
count was  opened  and  continued  to  December  31,  1814, 
upon  the  books  of  the  co-partners,  charging  themselves  and 
crediting  the  estate  with  Aoneys  on  hand,  rents  and  divi- 
dends of  stock  received,  and  interest  thereon,  $1719  09. 
This  would  be  conclusive  evidence  in  any  court,  that  the 
firm  acquired.and  held  the  moneys  as  belonging  to  Dulary's 
estate  and  not  to  Jacob  Le  Roy  ;  and  would  subject  them 
to  account  to  him  during  his  life,  and  his  representatives 
after  his  death.  (Fitz.  Abr.  Accompt,  6  dc  45.  (a)  This 
objection  accordingly  is  overruled. 

The  next  ground  of  defence  going  to  the  merits  of  the 
plaintifi's  demand,  is,  that  in  November,  1814,  Le-,Roy, 
the  executor  of  Dulary,  ordered  the  accounts  of  that  es- 
tate closed  upon  the  partnership  books,  and  transferred  to 
hia  account  solely.  The  answer  alleges  this  direction,  and 
that  the  change  immediately  took  place.  The  account  of 
the  firm  with  the  estate,  as  written  up  by  the  defendant, 
closes  the  81st  of  December,  1814,  and  is  then  carried  to 
the  individual  account  of  Le  Roy. 

(tf.)  And  vid.  6  Coweo,  497. 
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^^^»  It  i»  to  he  r^marke^  lh«li  tho  wpwiwer  caiiMl  be  Jreee«i44 

■     '       '  M  proof  for  the  deitrxdmX  to  thi$  poiwt,  tfcere  bfi^  q*  «)« 

T.  )eg«(tiQn  ia  the  hUl  caUiDf  for  this  stfttMieiit. 


The  testimony  of  Gordon,  whose  g<ewr«l  ohfirajct«ff  it 
•app«rt/9d«  goe0  vcny  ttroogly  to  pr<^v«  tUf  pcwt  in  t]i«  de- 
fence. 

He  mj4  he  balanced  the  booki  of  tl)ie  paititrehip  qo  tbe 
Slit  of  Deeeii»ber,  or  wxy  ebortly  after ;  and  that  after  the 
diange  of  aeeoMAts,  Mr,  he  Roy  fr^qiu^ptly  had  the  booka 
[^M6]  *at  hia  dwdling^howee*  and  we«  in  the  habit  ef  iaspectiag 
theia  daily  in  the  oomtiag-boitae.  A»d  the  witi^eee  apeake 
of  a  Umt  impreaaieot  that  he  fuvni«hed  Le  Roy  a  copy  of 
thi9  accoutti  subteqvefttly.  Thi^  nay  be  aofiohorated  bjr 
the  testimony  of  Mr«  Jay,  who  fo^ad  a  oopy  of  Dulaiy'a  ac« 
count  with  Le  Roy's  papers  alter  hie  death ;  and  that  eopy 
not  being  furnished  me,  I  am  probably  Xq  iafer  it  eeorrea^ 
ponda  with  the  present  stMe  ef  the  beokfl^i 

Enough  is  here  proredi  if  Gqidan  is  to  be  eredUed,  to  ea« 
tablish  the  fact  that  the  ai?emnt  waa  altered  with  the  aweni 
and  approbation  el  Le  Roy  i  for  apaxt  frqm  all  referenee  to 
the  copy  of  the  aeco«int»  it  ia  wholly  ioiprobable  aod  iiefe* 
dible  that  a  particuhir  of  to  muCh  importance  to  him  ahooU 
hare  escaped  his  notice.  He  was  made  lodiTidiially  liable 
to  his  testator's  estate  for  near  $12,0(K^«of  moneys  lent  to 
the  firm;  and  his  Q(wn  account  with  the  ccnpartnerahip 
mnat  accordingly  have  been  varied  to  hia  adtantage  to  that 
amount  If  he  was  not,  in  his  then  state  of  health  and 
mind,  ucoustomed  to  acquaint  himself  with  all  the  dealings 
of  the  house,  or  if,  there  being  no  call  for  settlement  or  ad^ 
▼ances  in  behalf  of  the  estate,  It  is  not  to  he  sufqiosed  his 
attention  would  be  direeted  to  that  particular  aeoount,  yet 
he  must  be  deemed  so  ftir  watchful  of  his  own  interesta  as 
to  know  how  his  individual  account  ateod  with  the  first 
And  if  shown  conusant  of  the  change,  hia  consent  and  diroc* 
tion  to  its  being  naade  must  necessarily  be  implied. 

This  branch  of  the  case,  it  is  therefore  manifest,  resfta 
essentially  upon  the  accuracy  of  the  witness  Gk>rdon.  He 
fixes  the  time  this  account  was  written  up,  from  general  r»» 
collection,  without  aid  from  any  concurrent  acts  which  he 
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«m  R9W  recall.  In  »  ftriot  vcmtn^j  of  bi«  lieatimaaT,  it 
would  not  d«ce^  remark,  that  b^»  «fter  all*  had  »oth«ig  %q 
f^i^  bis  memojj  but  the  date  of  the  Charge,  a«d  hia  vsual 
bahit  of  fioiahwg  that  buaw^aa.  The  a^oount  and  date  i« 
k  tha  band-writing  of  tho  deieodwt ;  the  \fit9es9  did  no 
more  than  make  up  the  balances  of  the  ^respective  acoounta^ 
and  tbia  he  ^auaUJ  accomplished  the  laat  of  the  year  or  by 
the  middle  ef  January* 

The  defendant  resides  in  Baltiicme  or  Patenscn,  and  the 
decided  prepeederance  of  eyidenee  ia^  that  he  wae  m>i  in 
the  city  of  New  York  between  the  *5tb  ef  November,  1814j 
and  the  31st  of  January,  1915.  he  Roy  died  the  I3th  of 
February ;  and  the  d^ndant  was  than  at  Trei^^Wn^  attend^ 
i^g  the  sitting  of  the  I^ew  Jersey  Xi^^atw^.    . 

The  defendant's  permanent  reaidenoe  being  eut.  of  the 
state,  it  was  incumbent  on  him  to  abow  he  was  in  the  (»t]r 
long  enough  to  write  the  aocoimts  ai^pearing  in  his  hand, 
betw^n  the  3l8t  of  December  and  middle  of  Janwxyi  the 
period  fixed  by  Gordon ;  or  otherwisa  prove  poaitively  that 
Jje  Roy  bad  seen  and  aj^royed  this  aooeunt 

I  do  not,  however,  dwell  upon  the  proofr  bearing  oea  this 
inquiry,  because,  aasumiag  this  fa(4  to  be  eataUiethed  as  set 
up  by  the  defendant,  my  decision  ynU  be  plaeed  upon 
another  principle,  that  whenever  the  change  in  the  manner 
of  earrying  on  the  accounts  may  ba:ye  taken  place,  it  not 
being  aeeompanied  by  an  aetual  transfer  ef  the  fundai  the 
responsibility  of  the  co-partnership  is  not  afTected  by  it  A- 
new  adjustment  or  statement  of  the  accounts,  and  passing 
the  amount  to  the  credit  of  Le  Roy  with  the  firms  withont 
on.  actual  payment,  is  no  legal  aequititanQe.  (1  Chit.  Pi 
2& ;  Buller  v.  {{axrison,  Cowp.  563.  Crane  v.  Drake,  2  Yarn. 
S16.  D^ckeraw  v.  I^orkyer,  4  Ves.  42,  l  Jlqu*  Caa.  Ah. 
240.) 

It  is  not  aet  up  by  the  anawer  that  the  finn  paid  over  the 
SQKmey  to  the  executor  at  the  settlement  The  eflfeot  ef  the 
saracngemeuti  as  represented  by  the  answer,  was,  that  the 
^rm  held  the  money  and  Le  Roy  asaumed  the  debt« 

The  only  consideration  to  suj^rt  this  transfer  is  the  sup- 
posed indebtedness  of  Le  Rpy  to  his  co-partnership 
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ALBANY,         Lord  Hardwicke  ruled  such  assignment  to  a  bona  fiie 

Dec.  1827.  ^ 


creditor  good  against  the  children  of  the  testator.    (Nugent 
V.  V.  GifFord,  1  Atk.  463.)    Yet  he  recognised  Crane  v.  Drake, 

Laanier.  because  there  he  perceived  a  contrivance  to  produce  a  dc- 
vastavit ;  and  that  accordingly  the  assignee  was  not  a  bona 
fide  purchaser.  '^ 

[•327]  •Crane  v.  Drake  veas  this :  The  testator  owed  the  plain- 

tiff £100.  The  defendant,  knowing  that  debt,  bought  of 
the  executor  a  lease-hold  estate,  paying  £150  in  cash,  £200 
in  a  debt  due  him  by  the  testator,  and  the  balance,  £Wif 
in  a  debt  due  him,  the  defendant,  by  the  executor.  The 
testator  died  possessed  of  a  great  personal  estate,  which  the 
executor  wasted.  The  master  of  the  rolls  decreed  for  the 
plaintiff;  and,  on  appeal,  the  lord  chancellor  affirmed  the 
decree,  saying,  "  the  defendant  was  a  party,  and  consent 
ing  to,  and  contriving  a  devastavit.^^    (2  Vem.  616.) 

The  present  case  comes  fully  within  the  view  taken  of 
Crane  v.  Drake  by  Lord  Hardvricke.  The  case  of  Nugent 
t;,  Gifford  has  never  been  yielded  to.  Lord  Kenyon  ques- 
tions it  in  most  direct  terms,  and  says  he  would  have  given 
a  contrary  decision.  Bonney  v.  Ridgard,  1  Cox,  145.  And 
in  Hill  V,  Simpson,  it  is  considered  an  exception  from  the 
well  estabUshed  doctrines  on  this  subject.    (7  Vee.  152.) 

tn 

Lord  Thurlow  ordered  bonds  of  the  testator,  pledged  by 
an  executrix  for  her  own  debt,  to  be  delivered  up.  The 
pawnees  knew  they  were  receiving  the  testator's  effects. 

He  says,  if  one  concerts  with  an  executor,  by  obtaining 
the  testator's  effects,  and  applying  them  in  extingtiishing 
the  private  debt  of  the  executor,  contrary  to  the  duty  of  the 
office  of  executor,  such  concert  viill  involve  the  seeming 
purchaser  or  pawnee,  and  make  him  liable  for  the  ftill  value 
(Scott  V.  Tyler,  2  Dick,  724,  5.) 

Suits  against  those  purchasing  of  &ctors  or  agents,  ot 
against  creditors  who  receive  in  payment  of  their  particular 
debts  bills  drawn  by  factors  or  vendees,  is  a  common  head 
of  equitable  relief.  (Mitf.  129,  130.  Lisset  v.  Reav^e,  2 
Atk,  394.    Bowen  V.  Robinson,  2  Caine's  Cases  Er.  841. 

^1]  See  also  Wilson  v.  Moore,  1  Mylne  &  K.  337 ;  Cond.  77-83, 
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Bay  V.  Coddington,  6  John.  C.  Rep.  54.    S.  C.  20  John.     ALBANY, 
Rep.  668.    Himley  v.  Cowing,  7  John.  C.  Rep.  278.)  — ^ '- 

It  is  true,  executors  stand  on  different,  and,  in  some  re-  y. 

spects,  higher  grounds  than  agents,  factors  or  trustees  ;  for      Lasnier. 
•though  in  equity  they  are  mere  trustees  for  the  perform-  [•328 

ance  of  the  will,  yet  in  many  respects,  and  for  many  pur- 
poses, third  persons  are  entitled  to  consider  them  absolute 
owners  of  the  assets  in  their  hands.  (7  John.  Ch.  Rep.  17.) 
And,  therefore,  in  case  of  a  fair  sale,  the  court  will  never 
disturb  the  possession  of  the  purchaser  because  the  execu- 
tor has  misapplied  the  proceeds.[l  ]  But  the  cases  already 
cited  make  it  most  manifest,  that  no  one,  knowing  their 
character,  can  deal  with  them  for  the  security  of  his  indi- 
vidual claim  on  the  executor  by  means  of  the  testator's  as- 
sets. And  Lord  Thurlow  goes  still  further,  in  Scott  v. 
Tyler  ;  for  there  the  bankers  swore  they  were  i^orant  of 
the.  will,  and  believed  the  bonds  they  received  were  the  sole 
property  of  the  executrix.  The  consideration  of  the  rule, 
as  understood  and  applied  in  England,  has  been  more  par- 
ticular, on  this  occasion,  inasmuch  as  chancellor  Kent,  in  a 
late  case,  seemed  inclined  tq  adopt  Nugent  v,  Gifford,  and 
Whale  V.  Booth,  as  affording  the  true  rule — ^thatthe  execu- 
tor had  the  absolute  property  in  the  assets,  and  could  trans- 
fer them  to  his  own  benefit  without  any  actual  equivalent. 
(Sutherland  v.  Brush,  7  John.  Ch.  Rep.^  17.)  It  is  true,  the 
chancellor,  in  a  subsequent  case  against  a  guardian,  seems 
to  retract  this  doctrine,  and  to  hold  that  an  executor  could 
not  apply  the  assets  in  satisfaction  of  his  own  debts,  nor 
part  with  them,  but  for  a  fair  price  paid ;  yet  the  point  was 
not  before  him  as  to  this  power  of  an  executor,  and  he  does 
not  question,  in  terms,  the  previous  case.  He  says,  the 
latter  and  better  doctrines  now  is,  that  a  creditor  deals  at 
his  peril  when  he  takes  from  an  executor  assets,  knowing 
them  such,  in  satisfaction  of  his  own  debt.  (Field  v. 
Schieffelin,  7  John.  C.  Rep.  150.) 

Here  the  partnership  knew  perfectly  the  nature  of  these 

[1]  Potter  9,  Gardner,  13  Wheat.  498  :  6  Cond.  606,  Wormley  v.  Wormlejr, 
8  Id.  421.  Champlin  v.  Haight,  10  Page,  274.  Eland  v.  Eland,  4  M .  &  C. 
430.  Wood  V.  White,  id.  482.    2  &.  S.  of  New  York  4  ed.,  141,  ^78. 
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AI3^^,    ftu)d«,  and  took  them  to  eoYer  aa  old  debt  agauut  a  partnet 
—        ■■■'  they  auppojMJd  to  be  inaoliieat. 

Y,  The  tettlenmit  alleged  to  haTe  been  made  the  Slat  of 

^^'^^^^      December^  1814>  cannot,  therefore,  arail  the  dcfendanl 
againat  thia  claim. 

The  determinatioB  of  these  two  poonta  diapaaes  of  the 
defeace  upon  the  meiita. 
L*d29]  Objections  are  hawever,  taken,  that  the  action  ia  brougy 

bj  improper  partiea,  and  that  neceaaary  partlea  aie  nol 
made  defendanta. 

There  ia  no  weight  ia  the  first  objeclknu  An  adminia* 
trator  de  beau  aon  la  the  &dl  repreaentatiTe  of  the  testator 
as  to  all  effect  not  duly  adminiatered.  [  1  ]  Com.  1%.  Admr. 
{BL  I.]  Faiweli  v.  Jacobs,  4  Maaa.  Rep.  634.)  He  can 
therefore,  seek  a  diacoveiry  and  account  of  aaseta,  in  who^ 
soever  handa  they  may  be,  so  long  aa  they  belong  to  the 
eatate. 

There  are  also  well  defined  cases  ia  which  persona  ben 
e&oialiy  entitled  to  tlie  aaiets  can,  without  the  aid  of  the 
adminiatrator,  ane  in  thia  court  those  dealing  with  an  exe 
cutor,  knowing  he  miaapplied.  the  teetator'a  property.  (I 
Madd.  Treat.  867.    Crane  v.  Drake,  2  Yem.  616.) 

Two  oaaea  before  cited  are  theae  of  datighier^s  leg&teu 
prosecuting  the  executora,  and  thoae  who  had  obtained  aa» 
aignmeats  of  efieots  fixmi  the  executors.  (Scott  v.  Tyl^^ 
13  Dick.  719.    Bonaey  v.  Ridgard,  1  Cox,  14&.) 

Dickenson  v,  Lorkyer  ia  this  very  case,  aa  todieplaintififk 
That  was  a  bill  filed  by  the  administrator  Jk  bonis  nm^ 
and  a  pitftieular  legatee,  against  a  trustee  under  the  mlX 
and  another  who  bad  obtained  adiseharge  of  his  bond  froai 
the  trustee  bona  ftde^  but  without  actual  payment.  (4 
Ves.  S5.) 

The  remaining  objection,  that  the  proper  and  neceasaiy 
parties  are  not  made  defendants,  appears  to  me,  at  least  to 
a  certain  extent,  well  taken. 

[1]  Oglesby  V.  Gilmore,  5  Geo.  E.  56,  Heffeniui*s  adm'n.  v,  Gijum^ 
•dboa'i*.  2  L«4^  613,  S9A.  ColemM  p.  McMwdo,  9  EwiM.  61.  H«stiir»f  •> 
Hook'a  Mim'M.  1  GUI.  &  Joha,  270.  See  alito  1  KeUey,  &.  SO.  3  id.  904-  I 
Yentr.  379.    Jseem.  463,  Bm.  JLK  tit.  «x'n.  b.  3.    1  S«lk,  80S. 
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The  question  of  wh«>  tie  propet  and  aefeeaSMly  parties,     j^^' 
flD  coDBtantly  reeurrk^ io Ike  proeeedingB  o£ Ihif  court, has  ""(^  "  ' 
aevcff  yet  been  solved  by  any  rational  and  pkdtt  ruk  of  dss*  y. 

ttiammtton.  K  is  clear,  the  geHaSsnl  prc^ositioni  tbat  ofl 
whose  interests  are  to  be  aiected  by  the  detfee,  nmsl  be 
before  the  court,  giviee  but  little  definite  instructimft;  for 
it  still  rests  iinctftain  what  defteb  of  remoteness  of  interest 
will  excuse  .bcingii^  in  parties,  or  prev«it  thek  nnitingb 

The  well  established  excej^ion  of  creditors  and  legatees 
excludes  a  wide  ckis,  who  all  have  material  eMaectm 
^irith  the  subject  Blatter  i&  suit,  aAd  is  se  brted  ia  itl»  ope-  [*330] 

lelieti  as  to  render  the  rtde  aeneeless  or  nugatory  in  a  great 
variety  of  its  aj^licatiofltok 

The  subject  has  been  maturely  considered  in  Engtaad 
and  this  countiy,  and  the  difficukies  of  fixing  a  n^le  which 
shall  be  precise,  yet  invariably  aocmratey  have  been  fovmd 
•e  Hutltiforin  and  aeriouft  that  tiie  couits>  after  attemfitiQg 
to  bring  innumerable  special,  cases  under  some  common 
princi|>le,  have  in  the  end  concluded,  as  Lord  Eldon  ex- 
presses himself,  *'  that  it  nxust  be  a  point  always  to  be  ukmU 
ififld  by  the  couart  according  to  the  eodEgenoies  of  the  case  \^ 
or,  as  Chancellor  Kent  puts  it,  to  "  leave  lixe  question  to 
the  discretion  of  the  court,  that  usua%  being  governed 
by  consideruiuxis  of  convie&iency ;"  or,  as  chief  justice  Mitf- 
shall  expressea  it,  "  the  rale  addreesea  itself  to  the  policy 
of  the  court — it  is  framed  by  the  court  itself  and  is  sub^ 
lact  to  its  tUscretion ;"  or,  as  Mr.  justice  Story,  who  reviews 
with  gnsat  disconunation  all  the  unpcxtant  cases  then  ex- 
taat,  says> ''  the  rule  is  not  so  inflexible  that  it  may  not  fairly 
leaVe  much  to  the  diacretion  of  the  court."  (Cockbum  Vw 
Thompaon,  16  Yes.  325.  Wise  v.  Blackly^  1  John.  Otu 
Kep.  437.  Ehnendorf  «.  Tayter,  10  Wheat,  167,  West 
tk  Randall,  2  Mason's  Rep.  181.) 

Yet  vidiether  this  directk)&  be  absolute^  such  as  to  pans 
upon  each  case,  as  nova  impressioms,  or  ia  only  exercised 
in  points  of  conveniency,  touching  the  muaabers  or  residence 
of  parties ;  it  has  in  no  approved  book  been  apphed  to  te-> 
taining  a  party  defendant^  who  palpably  haa  not  intereat  in 
the  subject  of  litigation,  and  diar.lafarrw  all  connactioa  wkk  it. 


ALBANY,        la  the  defendant  so  circumfitanced  ? 

Ddo  1827 

-- — ^ ^      The  defendant  stands  in  the  relation  of  debtor  to  the  es* 

Y.  tate ;  and  if  proceeded  against  in  that  character  by  the  leg* 

^'*'°'^'  atee  solely,  the  bill  would  be  dismissed,  unless  clear  proof 
was  produced  that  he  had  coUusively  arranged  his  debt  with 
the  executor.  Lord  Eldon  says,  'Uhat  sort  of  bills  are 
maintained  on  the  ground  of  collusion  alone."  (Doran  v. 
Simpson,  4  Yes.  664«)  In  the  note  to  ElmsUe  v.  M'AuIey, 
(3  Bro.  C.  C.  627,'  Eden's  ed.)  many  cases  are  collected, 
estaj^lishing  the  principle  that  a  creditor  or  legatee  can* 
not^ake  a  debtor  to  the  estate  a  party,  unless  there  be 
\  *33 1  ]  collusion,  ^insolvency  or  some  special  case.    Crane  v.  Drake 

was  a  case  of  collusion.  Burroughs  v.  Elton,  in  of  its  fea** 
tures,  was  a  suit  against  a  debtor  by  a  creditor  of  the  es- 
tate, the^xecutor  being  insolvent  and  unwilling  to  act.  (11 
Yes.  34.)  Berkley  v.  Dorrington,  decided  by  Lord  Hard- 
wicke,  considers  collusion  and  insolvency,  the  special^tsaaes 
permitting  this  form  of  redress ;  but  Lord  Eldon,  in  citing 
and  approving  that  case,  carries  the  doctrine  to  other  in- 
stances, as  it  is  alsa  accepted  and  applied  in. this  court. 
( Alneger  v.  Rowley,  6  Yes.  748.  Long  v.  Majestre,  1  John. 
Ch.  Rep.  805.) 

The  argument  for  the  defendant  assumes,  that  he  is  re« 
sponsible  to  the  representatives  of  Le  Roy  solely,  and  that 
a  recovery  of  them  by  the  defendant  would  be  for  the  bene- 
fit of  the  plaintiff. 

That  is  the  usual  course  of  proceeding,  and  it  is  quite 
plain  that  this  court  may  require  executors  to  collect  the 
assets  in  behalf  of  creditors,  and  will  control  the  proceed*- 
ings  in  case  of  a  reluctant  or  insolvent  executor,  and  under 
fit  circumstances  appoint  a  receiver  to  guard  the  rights  of 
creditors.  -  (Ulterson  t;.  Main,  2  Yes.  jun.  94.)  But  apart 
from  the  circuity  of  this  mode  of  proceeding,  which  a  court 
of  equity  will  always  endeavor  to  avoid,  (1  Com.  I>ig.»  226, 
H.,)  and  in  the  simplest  manner  practicable  render  persons 
ultimately  responsible,  immediately  so  in  behalf  of  credi* 
tor%  (Riddle  i;..Mandeville,  5  Cranch,  322,)  it  might  be  at- 
tended vnth  important  disadvantages  to  the  plaintiffs. 

For  should  the  court  direct  a  suit  by  the  representatives 
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%dl  Le  Roy  againfit  the  defendant,  it  would  thereby  treat  the     ALBANT, 

transactions  as  a  honafide  loan  by  one  of  the  co-partners  p; ^ 

for  the  business  of  the  firm,  and  the  recovery  might  be  sub-  y. 

ject  to  a  full  accounting  upon  the  partnership  dealings,  and      La^^^i^* 
depend  upon  the  eventual  balance.    It  might  prove  in  the 
result  that  Mr.  Le  Roy  was  in  arrears  to  the  concern  to  the 
'  fiiU  amount  of  the  loan. 

The  complainants  ought  not  to  be  exposed  to  such  con* 
tingency ;  and  it  clearly  appearing  that  the  defendant  has 
in  his  possession  some  of  the  effects  of  the  estate,  they  may 
well  maintain  their  bill  directly  against  him  alone,  for  the  • 
discovery  and  payment  of  the  amount.  Such  is  the  go- 
verning •principle  in  Long  V.  Majcstre,  (1  John.  Ch.  R.  305.)  . 
This  must,  however,  be  limited  to  the  monies  received  by  [•332] 

him  since  the  death  of  Mr.  Le  Roy,  the  executor. 

On  the  18th  of  February,  1815,  the  defendant  caused  to 
be  sold  (he  receiving  the  proceeds)  $4000  of  U.  S.  new  six 
per  cent,  stock,  belonging  to  Dulary's  estate.  For  the  pres- 
ent value  ojf  that  stock,  and  the  dividends  which  might  have 
been  received  since  its  disposition,  and  the  interest  thereon, 
he  must  account  to  the  plaintiffs.  (Waite  v.  Whorwood, 
2  Atk.  159.)  This  stock  the  plaintiffs  have  a  right  to  fol- 
low, as  never  converted  by  the  executor,  and  still  belonging 
in  specie  to  the  estate.  For  the  residue  of  the  demand, 
the  claim  against  the  defendant  is  as  the  survivor  of  Jacob 
Le  Roy  &  Son. 

It  must  be  borne  in  mind  that  the  original  indebtedness 
of  the  copartnership  was  not  directly  with  the  estate  of 
Dulary,  but  mediately,  through  Jacob  Le  Roy,  his  executor 
or  trustee. 

Dulary,  in  his  lifetime,  might  probably  at  his  election 
have  maintained  his  action  against  the  firm  for  the  monies 
they  had  received,  upon  the  implied  assumpsit ;  or,  against 
Jacob  Le  Roy  alone,  upon  his  direct  undertakings 

But  in  this  court,  all  the  features  of  the  relationship  are 
disclosed,  and  to  be  acted  on ;  and  the  plaintiffs  are  not 
necessarily  entitled  to  recover  of  the  defendant  the  extent 
of  their  demand  against  Le  Roy ;  and  he,  in  no  event, 
ought  to  be  responsible  for  more  than  that.' 

The  account  then,  to  be  taken,  in  conseciuence  of  the 


CAffid  m  m  tCfO&T  t>T  ttUOA 

ALBAirt,    d«cMofi  ci  tbifl  (cmtt,  ttinst  nei^eiKiftafily  t>«  with  the  to>palU 
^  iierifaip  of  Jacob  Le  Roy  &  Soft,  upoA  ih^  foottugf  df  the  i»- 

T.         jwnsibility  of  that  concern  to  the  erecator  rf  tkikty^ 
Lteirfer.      ^ggtate,  to  an  amount,  howeVief ,  not  beyond  thfe  jitet  tMok 
of  the  estate  upon  the  exectrtor.    For  the  hotMe  Inll  not  here 
be  required  to  pay  more  than  the  tromplainantflr  tooM  collect 
of  the  executor.    To  decree  the  whote  demaXid  agaitiirt  the 
concern,  might  be  highly  un)  dst ;  as  when  the  defendant  turns 
round  to  the  repretrentatives  of  BTr.  Le  Roy  fet  a  contribu^ 
tion,  they  may  be  enabled  to  shotr  a  much  lew  amotmt  in 
•       attear  to  Dulaty's  estate. 
[•333]  ^It  is  accorfmgly  mamfest,  that  the  account  agabst  the 

defendant,  representing  the  co-JwirtttershTj),  would  be  car- 
ried on  under  great  tembarrassmettt  and  incentenicncy, 
without  joining  the  representatives  of  Jacob  Le  Roy ;  and 
moreover,  that  the  court  could  not  pronounce  a  decision  on 
such  accounting  that  would  be  final,  in  regand  to  the  rights 
of  either  party. 

Should  it  appear  in  this  case,  that  the  Attn  had  actuafiy 
and  bona  fide  repaid  any  portion  of  the  monies  to  the  exe- 
cutor, such  amount  must  be  deducted  from  the  recovery 
here  ;  but  the  representatives  of  Jacob  Le  Roy  would  not  b© 
excluded  thereby  from  afterwards  preventing  the  plaintiffs 
recovering  of  them,  by  controverting  and  disproving  the 
fact  of  such  re-payment  to  the  executor. 

And  thus,  where  a  real  deficit  existeil,  the  phtintifFs 
might  be  barred  collecting  it  by  means  of  a  decree  of  this 
court,  ifreeittg  each  party  separately  from  its  pajrmeht,  when 
the  recovery  would  have  been  certain  and  easy,  had  the 
proceeding  been  against  all  parties  at  the  same  time. 

The  prejudice  to  the  defendant  in  carrying  on  thi«  catise, 
without  joining  the  representative  of  Jacob  Le  Roy  with 
him.  Would  be  more  probable,  because  he  loses  all  thft  ad- 
vantage and  protection  of  the  executor's  indrVidual  accotmt 
agakist  the  estate.  Whatevef  that  may  be,  it  ought  to  ap- 
ply to  the  credit  of  the  house,  and  go  in  diminution  of  this 
claim.  And  besides,  he  is  to  look,  for  any  excess,  beyond 
what  the  concern  ought  to  pay,  to  a  partner,  who  is  rej>re- 
sented  by  both  parties  to  be  insolvent. 

These  considerationir  render  it  Important,  fbsslt  vtn  ac* 
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count  should  now  be  taken  in  a  way  to  conclude  the  rights 
of  all  parties ;  and  so  that,  if  practicable,  the  court  may 
impose  the  burthen  according  to  the  Suitable  liabilities  of 
the  respective  parties. 

The  strong  probability  is,  that  the  partnership  books  ex- 
hibit all  the  credits  the  executor  can  substantiate  against 
the  estate.  The  court  cannot,  however,  assume  that  fact. 
They  do  not  conclude  the  representatives  of  Mr.  Le  Roy 
from  showing  greater  credits.  And  they  are  no  admission, 
by  the  •defendant,  of  the  state  of  Mr.  Le  Roy's  individual 
demandsi^pon  the  estate. 

It  is  apparent  that  the  state  of  the  executor's  account 
with  the  estate,  becomes  an  important  consideration  in  the 
case.  That  the  defendant  cannot  exhibit ;  and  vnthout  sub- 
mitting to  be  charged  for  the  balance  on  the  books,  he  had 
a  right,  in  behalf  of  the  partnership,  to  require  the  cause  to 
be  so  framed,  in  respect  to  parties,  as  that  the  executor's 
accounts  might  be  adjusted,  before  the  liability  of  the  firm 
was  fixed;  (United  States  v.  Howland,  4  Wheat.  108;) 
and  he  is  in  time  with  the  objection  of  a  want  of  proper 
parties  at  the  hearing,  after  answer  and  proofs,  (Harding 
v.  Handy,  11  Wheat.  103,)  and  need  not  plead  that  matter 
in  abatement. 

Formerly  bills  were  dismissed  when  the  proper  parties 
were  not  brought  in.  (1  Harr.  Pr.  29,  note  L.)  The  prac- 
tice in  England  ^nd  in  this  country  is  now,  to  order  the 
cause  to  stand  over,  that  the  necessary  parties  may  be  ad- 
ded. [1]  (Milligan  v.  Millage,  3  Cranch,  220.  Harding  v 
Handy,  11  Wheat.  163.) 

I  shall  accordingly  order  this  cause  to  stand  over,  to  the 
end  that  the  representatives  of  Jacob  Le  Roy,  deceased, 
may  be  made  parties  defendants,  but  without  costs,  as  the 
defendant  might  have  taken  the  objection  preliminarily,  by 
plea  or  demurrer.  (Mitchell  v.  Bailey,  3  Mad.  Rep.  61.) 
Or  at  the  election  of  the  complainants,  let  a  decree  be  en- 
tered against  the  defendant  solely,  for  the  $4000  U.  S.  six 

[1]  Anon.  9  Atk.  14.  O'Bryen  v.  Heeney,  2  £dw.  242.  Van  Epps  v.  Van 
Duaen  4  Page  64.  Nash  v.  Smith,  6  Conn.  422.  Seo  further  Am.  Ch.  Diir 
Vf  Wfttennao,  tit.  Paitiefl     Court  v.  Jefirey,  1  Sim.  &  Stew.  105. 
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ALEAJ^,     per  x^ent.  -stocl^  and  a  lefierwce  4>e  bad  to  |;kema»t^r)  4o 
^'       '    .#tate  the  valjue  at  the  time  of  his  report ;  (HarrUpn  9- Har* 
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:r]soa»  ^  Atk.  121 ;  Hart  v.  Ten  Eyck,  2  JohQ.  Cb.  Sep. 
LwdfT.  J19  .  Bowlet  V.  Herbert,  1  Ves.  Jun.  297;).^be  defendaat 
to  replace  iha  BtocJ^  or  pay  such  vab^e,  viith  the  dhridend; 
from  the  time  of  its  transfer,  and  interest  on  the  divideade. 
The  same  rule  of  damages  obtains  at  law.  (2  East,  211.  2 
Taunt.  257.)  Congiplaijaants  to  reqover  costs. 

Decree  accordingly. 

Subsequently,  a  supplemental  bill  was  filed  by  the  com- 
^lainaats,  making  Peter  A^  Jay,  adnunistcator  of  J.  Le 

oy,  deceased,  a  party,  and^prayiagrelief  against  him. 

The  administrator  filed  his  answer,  admitting  the  all^a- 
tions  in  the  bill,  and  submitting'to-the/deoree  of  the  court. 
[*335]  *The  cause  being  again  placed  nponthe  calendar,  and  a 

reference  to  a  master,  to  take  an  account  upon  the  basis 
declared  in  the  aboTe  opinion,  being  moved,  the  court,  at 
.the  sitting,  January  23,  1827,  ordered  the  eame  accord- 
ingly. 

,D.B.  Ogderttlor  the  appeUant,  cpntend<sd  that  the  house 
of  Le  Roy  &c  Son  were  to  be  considered  the  mere  ^^^eats 
or  bankers  of  Le  Roy,tbe.e3CeQutor,  and  were  accountable 
to  him  only;  and  that  they  bad  accounted,  the  balance  of 
n^oneys  in  t^e  hou^e  being,  by  order  of  Le  Roy,  the  execu- 
tor, charji^ed  to  his  individual  accounts. 

/.  J.  Rooseveltf  for  the  respondents. 

The  discussions  of  counsel  were  confined  almost  exclu- 
sively to  the  evidence  in, the  case  beariiag  upcm  the  points 
taken  by  the  appellant. 

FactBconced-  Savaoe,  Gh.  J.  Theyfe  are  certain  facts  jn  tiliis  case abont 
which  there  is  no  dispute.  These  are,  that  tDulary,  in  hifl 
life  time,  had  money  in  the  hands  of  J.  Le  Roy  &  Son.  That 
at  the  death  of  Dulary,  Le  Roy  was  appointed  executor, 
together  with  Mrs.  D'Aitz.    That  Le  Roy  alone  proved  thm 
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will,  aad  took  poseoMion  of  all  the  property ;  and  that4he    ALBANY, 

estate  went  into  the  firm  of  Le  Roy  &  Sons,  who  opened  — — - 

an  account  with,  transacted  Hie  biuunesfl,  and  used  the  t. 


•funds  pf  the  estate,  as  part  of  their  capital.  And  it  seems 
•to  be  admitted,  that  if  this  state  of  facsts^had  esdsted  at  the 
death  of  Le  Roy,  then  the  firm  must  be  held  accountable 
to  Dulary's  representatives.  Whether  conceded  or  not, 
such  must  wdoubtedly  be  Ihe  consequence. 

The  important  fact  in  dispute  is,  whether  the  firm  of  QuMtiont. 
Jacob  Le  Roy  and  Son  %ccottnted  with  J.  Le  Roy,  the  exe^ 
cutor,in  his^life  time,  and*  transferred  to  his  private  account 
the  fanda  in  the.haDd8  of  the  firm ;  and  the  important  ques- 
tion of  law  is,  whether  such  accounting  and  transfer  upon 
the  books,  without  an  actual  payment  of  the  ^fimds  them- 
selves to  the  executor  discharges  the  firm  from  the  olaims 
of  Dulary's  reiMpesentatives* 


[•336] 


ed. 
Eyidenoe. 


•*1.  As  to  the  fact :  Was  the  tonsfer  ever  in  fact  made  Question  of 
m  the  life. time  of  Le  .Roy,,and  with  his  assent  ?  The  alle-  ^d.  ^^^^  ^ 
iration  comes  from  the  appeUant  in  his  answer,  and  is  not     ^  answer 

,      ,  .,.       SF  ,_  ,     ^  not  responsivi 

responsive  to  the  bill.    The  appeUant  must  therefore  prove  to    the    bui, 
the  fact,  or  he  cpin  claim  po*  benefit  from  it.  ^^  ^  ^^^^ 

The  only  evidence  consists  of  the  testimony  of  Gordon, 
who  states  that  the  account  was  written  up  before  the  mid- 
dle of  January,  1815 ;  and  Le  Roy's  knowledge  is  an  m- 
ference  from  \he  iiact  that  the  books  were  carried  to  his 
house  every  night  for  safe  keeping,  and  that  he  attendefi 
his  counting-house  almost  daily- till  his  death.  The  account 
.is  written  in  the  hand-writing  of  the  appell^t  Colt;  and 
Gordon  swears  that  Colt  was  in  New  York  in  the  month 
of  December,  1814,  and  thinks  he  was  there  also  in  Novem- 
ber, and  in  Janu^,  1815.  ;His  cross-examination,  how- 
ever, shows  that  he  has. no  distinct  recollection  about  it, 
and  presents  £Bt^ts,as  to  the  letter-bo<^k,  and  as  to  Le -Roy's 
signing  nptes,  which  render.it  very  doubtful  whether  Colt 
was  in  fact  in  the  city  at  .the  times  when  Gordon  supposes 
he  was. 

Tbe  testimony  of  Roulet,  and  several  exhibits,  go  strong- 
ly to  pirave.that  Colt  was«not  in. the  city  of  New  York  in 
the  month  of  Deoepiber,  1814,  or  in  Jannary,  1815,  till  the 
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ALB  AN  r,     31 8t,  but  in  Baltimore,  where  he  resided*    He  is  then  showii 

-" — '■ '-  to  have  been  absent  early  in  February  ;  and  till  he  wu 

T.  sent  for  on  account  of  the  death  of  Le  Roy.    The  character 

^'•■^-  of  the  books  themselves  kept  by  Colt,  is  attacked  by  other 
testimony,  and  it  is  proved  that  several  of  the  entries  could 
not  have  been  made  when  they  purport  to  have  been  enter- 
ed. All  these  circumstances,  together  with  the  want  of 
certainty  and  precision  in  Gordon's  testimony,  which  ap- 
pears upon  his  cross-examination,  and  with  the  admitted 
fact  that  after  the  death  of  Le  Roy,  and  on  the  20th  of  Feb- 
ruary, he,  in  the  name  of  the  firm,  transferred  to  himself 
certain  stocks  belonging  to  Dulary's  estate,  render  it  at  least 
doubtful,  whether  the  books  were  written  out,  and  the  ac- 
count of  Le  Roy  stated  in  his  life  time.  It  was  the  duty 
of  Colt  to  have  established,  beyond  A  reasonable  doubt,  the 
fairness  of  the  transaction.  At  the  death  of  Le  Hoy,  he 
must  have  known  the  importance  of  proving  this  •  account 
[*337]  correct,  unless,  indeed,  he  thought  as  *C.  P.  White  testifies 

he  stated  to  him,  that  this  estate  would  never  be  called  for. 
It  was  in  his  power  then  to  have  put  the  matter  out  of  dis- 
pute. He  has  failed  in  my  judgment,  to  prove  what  is  ne- 
cessary to  exonerate  hin^  from  the  Lability  which  once 
rested  upon  him,  and  of  which  he  seems  to  have  been  sen- 
sible. 
Fact  of  ao-  I  am  of  Opinion,  therefore,  that  the  appellant  has  not 
counting  with  proved  the  fact,  asserted  by  his  answer :  that  he  had  ac- 

ezecutor      not  ,      . 

proved.  couuted-with  the  executor  of  Dulary's  estate. 

How  it  would      2-  But  suppose  the  fact  to  be  precisely  as  he  states  it ; 
oou^K^*  h^  *^**  *^®  account  was  closed  by  directions  from  Le  Roy,  as 
been  proved,     executor,  in  the  life  time  of  Le  Roy ;  does  it  foUow  that  he 
is  discharged  from  the  claims  of  the  respondents  ? 

The  power  of  an  executor  over  the  assets  of  his  testator 
and  his  right  to  appropriate  them  to  the  payment  of  his  own 
debts  have  often  been  the  subjects  of  judicial  enquiry. 
The  cMes.  The  first  case  I  shall  notice  is,  Humble  3.  Bull,  (2  Vem. 
444,  A.  D.  1703.)  By  the  wiU  in  this  case  the  executor  was 
to  raise  £2000  for  the  testator's  daughter,  out  of  the  profits 
of  a  printing  office,  in  which  th^  testator  held  a  term  of  21 
years.    The  executor  first  mortgaged,  and  then  assigned 
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tM  term  for  £1800.    It  was  insisted,  that  there  was  no  ne-    ALBANT, 
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cessity  of  selling  to  paj  debts,  and  Humble,  the  purchaser, 
having  notice  of  the  will,  must  take  it  subject  to  the  £2000. 
The  court  was  of  opinion,  that  the  executor  might  sell  as 
he  should  judge  necessary ;  and  if  a  specific  or  residuary 
legatee  was  injured  by  such  sale,  a  remedy  existed  against 
the  executor,  but  not  against  the  purchaser.  This  decree 
was  reversed  in  the  house  of  Lords ;  they,  of  course  hold* 
ing  that  the  legatee  had  a  remedy  against  the  purchaser, 
who  had  notice  of  the  Songful  act  of  the  executor.  [1] 

Crane  v.  Drake,  (2  Vem.  616,  A.  D.  1708,)  was  the  case 
of  a  creditor  of  the  testator  against  the  purchaser  from  the 
executor.  The  consideration  of  the  purchase  was  £200 
due  from  the  testator,  £550  due  from  the  executor,  and 
£150  in  cash.  The  purchaser  had  notice  of  the  plaintiff's 
debt.  The  plaintiff  had  a  decree  in  his  favor  at  the  rolls, 
which  was  affirmed  on  appeal  to  the  lord  chancellor,  upon 
the  ground  •that  the  defendant  was  a  party  consenting  to,  [•338] 

and  contriving  a  devastavit 

The  next  case  is  Nugent  v.  Gifford,  (1  Atk.  463,  A.  D. 
1738.)    There  the  executor  assigned,  in  payment  of  his  own 
debt,  a  mortgage  term  held  by  certain  trustees  for  the  ben- 
efit of  the  testator.     The  plaintiff,  who  purchased  from 
the  executor,  claimed  to  have  the  benefit  of  his  purchase  as 
against  the  daughters  of  the  testator,  who  were  creditors  by 
virtue  of  a  marriage  setttement.    Lord  Hardwicke  decreed 
in  favor  of  the  plaintiff.    He  said,  at  law  the  executor  has 
power  to  alien  the  assets  of  the  testator ;  and  no  creditor 
can  follow  them.    The  demand  of  the  creditor  is  personal 
against  the  executor,  in  respect  of  the  assets  in  his  hands  ; 
but  no  lien  on  the  assets.    If  the  alienation  is  not  fraudu- 
lent, and  is  for  valuable  consideration,  this  court  suffers  it 
as  well  as  at  law  ;  and  the  reason  he  gives  is,  that  a  pui:- 
chaaer  from  an  executor  has  no  power  of  knowing  the  debts 
of  the  testator.    He  states  the  third  objection  to  have  been, 
that  it  was  a  devastamt^  because  the  consideration  was  a 
debt  of  the  executor's  own ;  in  answer  to  which,  he  ob- 

[1]  BatM  Wilson  «.  Moore,  1  tf.  &  E.  837. 
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ALBANY,     serves,  there  is  bo  difference  between  this  and  the  manej 
^'        '     paid  down,  prqvided  it  be  done  fto/m^c.    A  sum  of  nooney 
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bona  fide  due,  is  as*  good  and  valuable  a  consideration  as 
Lasnior.  j^y  fht  lord  Chancellor  cites  Crane  v.  Drake,  without 
expressing  any  dissatisfaction  with  it  \  and  adds>  here  was 
no  notice  of  any  debts  due  from  the  testator^  and  this  was 
a  debt  under  a  settlement,  which  was  a  private  transaction 
in  a  family.  Although,  therefore,  broad  principles  were 
laid  down,  yet  the  decision,  rested  on  the  want  of  notice  in 
the  purchaser  of  the  creditor's  debt.- 

This  case  has  been  much  remarked  upon  by  subsequent 
jurists.  Lord  Alvanley,  the  master  of  the  rolls,  in  Andrew 
V.  Wrigley,  (4  Br.  6.  C.  137,)  states,  that  the  executor  was 
also  residuary  legatee ;  and  says,  it  was  not  necessary  for 
a  purchaser  from  the  executor  and  residuary  legatee,  to  en- 
quire whether  the  debts  were  paid. 

The  case  of  Mead  v.  Lord  Orrery,  (3  Atk.  235,  A.  D. 
1745,)  came  before  lord  Hardwicke,  a  few  years  afterwards. 
The  plaintiffs  were  residuary  legatees  of  old  John  Mead. 
They  claimed  from  the  defendants  the  avails  of  a  certain 
[*339]  *mortgage,  belonging  to  his  estate,  and  which  had  been  as- 

signed by  the  executors,  of  whom  young  John  Mead  was  ooei 
as  a  security  for  his  conduct  as  receiver  of  the  estate  of  the 
duke  of  Buckinghamshire.  The  defendants  inskted  that 
John  Mead,  the  younger,  died  indebted  to  the  estate  of 
^hich  he  was  the  receiver,  and  that  the  defendants  were 
entitled  to  have  out  of  the  mortgage  the  amount  due  from 
him  ;  and  aterred,  that  the  executors  had  the  power  to  as- 
i^ign  the  mortgage.  Lord  Hardwicke  discussed  the  case  at 
some  length ;  and  concluded  that  there  was  no  pretence  for 
setting  aside  the  dssignment,^  as  the  executors  had  the  legal 
rignt,  and  there  \^fts  no  color  of  fraud ;  that  as  two  execu- 
tors joined  in  the  aBsignment  who  had  no  interest,  and  there 
wets  a  purchitse  fbr  valuable  consideration,  it  ought  not  to 
be  affected  by  an  account  to  be  taken  of  assets  in  favor  of 
residuary  legatees. 

In  TaAer  v.  Ivie,  (2  Yes.  Sen.  466, 9,)  the  same  questioa 
came  again  before  the  same  learned  chancellor,  where  he 
took  occasion  to  speak  of  the  general  principles  contained 
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tt  the  precediiqp  cases.    Amoii^  otiusr  thihgBy.  be  9«f9f  ^i£    ALB  ANT, 

tbere  is  coIluBicnE  between  aiL  execsles  and  aouithes  fesmen^y • ^ 

aa  to  payiiig  ease  port  off  a  iestatM^»  estate  into  the  hands.         y^ 

of  that  other,  belh  wauUr  Im  liable  ta  make  satisfaction ;      LawMv. 

but  all  the  hisaeiiig^  ne  sacjii  Ifand  or  mUaaioii.  was  made  eoty 

as   was  sufficieasi;  le  dbaeget  Hull,  (the  assignee;  of  the 

iBOrtgage^)  and  make 'him  answcEaUe,  whicb  wais  the  ground 

of  my  determin^stien ;  not  apoa  any  gencs&li  princif  le,  tlMt 

aa  assignee,  etr  peisoa  taikkig  secioit j  fot  an.  estale.  icom, 

as  executor  ■•  not  to  be  aBcwwable.    I  do  not  know  ti»it 

there  casis  le  any  mxck  pcmc^le  in  tliese  cMee.    Theif  ^ 

dq^end  en  dreanistaaieee."    He  then  states  that  the  case^ 

of  Nugent  v.  Giffosd  waa  fottaded  ob  C)?aK»e  t».  Ihrahe,  ^^kevo 

there  was  a  contnTamce  between  the  execntor  and  assignee 

te  malLea  ciEeestae«9;  but  the  cases  before  hnn  did  not 

coone  ap  to  it.    What  i&  said  here,  Lerd  Eldoin  conaideTa  n 

retraction  of  the  broad  pristeiples  previously  advanced. 

(17  Ves.  IMJ)    Lord  Hardwidke,  he  tluoka,  was^  startled 

at  the  extent  of  his  own  doctrines.    The  doctrine  of  Nugent 

Vs  Qifford,  reoeived;  the  approbatiaB  of  Lord  Mansfield  in 

Whale  V.  Booth,  (4  T.  R.,  62h,  n.)  where  he  holds,  that  the 

power  of  the  exiecator  orer  the  ^testator's  effects  ie  absiK  [*340] 

late,  with  one  exception ;  when  a  contrivance  appeaars  be« 

tween  the  pnrcluiser  and  execnter  to  make  a  deoa^taniu 

That  ease  was  jxmeh  quafified  by  Tar  v.  Newman,  if!  net 

ovesruled  by  the  same  judges  who  decided  Whale  v.  Booth, 

with  the  exceptkxn  of  Lord  Mapfisfidd,  whom  Lord  Kenyon 

had  succeeded*    Bat  in  the  court  of  chancery,  the  casea  of 

Nugent  V.  Gifford,  and  Mead  v.  Onevy  have  not  been  sup« 

ported^  in  their  fioiil  extent,  fay  any  ease  that  I  have  seen ; 

and  in  Taner  v.  Ivie,  Lord  Hardwicke  himself  qttalifiea 

them.[l] 

The  case  of  Bonney  v.  Ridgard,  (1  Cox,  145,  A.  D.  1784), 
came  before  Sir  Thomas  SewaH,  and  afterward*  before 
Iiord  Kenyon,  masfter  of  the  rolls.  The  testator  devised 
kb  estate  to  his  wife  and  thiee  danglrtefs,  and  appointed 
hia  wife  executrix.    She  married  Ridgard,  and  he  and  his 

ri]  See  ft]«o,  Wilson  v.  Moor,  1  M  Ic  K.  337,  per  Lord 
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ALBANY,    wife  mortgaged  the  premisesy  and  afterwards  assigned  the 
-  ^_  — '—  equity  of  redemption,  the  consideration  of  which  was  prin- 
V.  cipally  a  debt  due  from  Bidgard,  to  the  purchaser  Barnard. 

La«aier.      The  sale  was  in  1762,  and  no  biU  waa  filed  till  1 783.    Lord 
Kenyon  decided  against  the  claim,  on  the  ground  of  lapse 
of  time ;  but  expressed  his  opinion  on  the  merits.    He  says 
nothing  can  be  clearer,  than  that  an  executor  may  go  to 
market  with  his  testator's  assets ;  and  diat,.  in  general,  a 
purchaser  wHl  not  be  bound  to  see  to  the  application  of  the 
money ;  [1]  but  common  honesty  requires,  that  if  there  is 
either  express  or  implied  fraud,  the  parties  shall  not  avail 
themselves  of  it.     Then,  as  to  the  facts  of  the  case,  be 
states  the  consideration  for  the  assignment;   and  adds, 
'^  this  satisfies  me  that  this  mcmey  was  not  raised  for  fair, 
legal  purposes.    The  fund  in  the  hand  of  the  widow  was 
applicable  to  the  payment  of  debts,  and  after  that,  to  cer- 
tain defined  purposes  declared  by  the  ifHlL    Barnard  (the 
purchaser)  had  full  notice  of  the  will.    He  knew  that  after 
the  debts  were  paid,  this  frmd  ought  to  be  so  applied,  and 
he  therefore  connived  at  its  being,  misapjdied."    In  a  note 
to  this  case  are  found  the  rules. which  are  supposed  to 
govern  this  question  at  the  present  day,  to  wit :  a  party 
dealing  with  the  executor  is  responsible  if  any  way  con- 
niving at  his  breach  of  trust.    As  a  general  rule  be  does 
not  become  a  party  to  the  fraud  by  buying  or  receiving'  the 
assets  as  a  pledge  for  money  advanced  at  the  time ;   and 
[*d41  ]  fts  a  ^general  rule,  he  is  such  party  by  buying  or  taking  them 

in  pledge  in  satisfaction  of  an  antecedent  debt  of  the  ex- 
ecutor.   There  are  exceptions  to  both  rules. 

The  same  question  was  agitatedin  Scott  t;.  Tyler,  (2  Dick. 
725,)  where  Lord  Thurlow's  opinion  is  fully  expressed,  that 
the  title  of  a  purchaser  from  an  executor,  of  his  testator's 


[1]  **  The  General  rule,"  sayg  Lord  Lyndhunt,  "  si  to  which  there  is  na 
dispate,  is  thia  :  where  legaciea  alone  are  charged,  the  porehasers  of  the  real 
entate  are  bound  to  set  to  the  appliostion  of  the  poxchaiie  mAney.  What* 
debts  are  charged  generally,  or  where  debts  and  legacies  are  charged  gene* 
rally,  the  purchasers  of  the  real  estate  are  not  bound  to  see  to  the  appUcatioii 
of  the  purchase  money."  Johnson  «.  Eennett,  8  M.  &  K.  684.  Orermling  S 
C.  6  Sim.  384. 
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attetSy  is  complete  by  sale  and  delivery,  and  what  becomes     ALBANT, 

of  the  price  is  no  concern  of  the  purchaser ;  but  fraud  and 

covin  will  vitiate  any  transaction.    If  one  concerts  with  an 

executor  or   legatees,  by  obtaining  the  testator's  effects 

at  a  nominal  price,  or  at  a  fraudulent  undervalue,  or  by  ap- 

pljring  the  real  value  to  the  purchi^e  of  other  subjects  for 

his  own  behoof,  or  in  extinguishing  the  private  debt  of  the 

executor,  or  in  any  other  manner  contrary  to  the  duty  of 

the  office  of  exeoutor,  such  concert  will  involve  the  seeming 

purchaser,  or  his  pawnee,  and  make  him  Uable  for  the  full 

value.  As  to  what  shall  amount  to  fraud.  Lord  Alvanley  asks, 

(4  Br.  C.  C.  137,)  can  there  be  a  stronger  case  of  a  devas- 

tttvit  than  an  executor  aliening  the  property  of  his  testator 

to  pay  his  own  debts,  the  alienee  knowing  at  the  time  that 

debts  of  the  testator  were  due  ?    This  remark  receives 

the  full  approbation  of  Lord  Eldon.    (17  Yes.  162.) 

The  only  other  case  which  I  think  it  necessary  to  cite 
from  the  English  books,  is  that  of  McLeod  v.  Drummond, 
(17  Ves.  153  to  172,)  where  this  doctrine  is  very  fully  and 
ably  discussed,  and  all  the  important  cases  are  collected 
and  reviewed.  Lord  Eldon  manifestly  considers  the  doc- 
trine advanced  in  Nugent  v.  Gifford,  Mead  v.  Orrery,  and 
Whale  V.  Booth,  to  be  unsound  and  untenable.  Upon 
Whale  V.  Booth  he  remarks,  that  he  is  not  prepared  to  fol- 
low even  Lord  Mansfield.  He  cites  with  approbation  the 
remark  of  the  master  of  the  rolls,  in  Hill  v,  Simpson,  (7 
Ves.  152,)  that  for  the  first  time  he  was  of  opinion,  that  a 
general  pecuniary  legatee  had  a  right  in  equity  to  follow 
the  assets.  He  adds,  the  case  of  a  residuary  legatee  is 
stronger  than  that  of  a  pecuniary  legatee.  He  has,  in  a 
sense,  a  lien  upon  the  fund ;  and  may  come  here  for  the 
specific  fund.  If  it  is  wrong  as  against  a  creditor,  for  the 
executor  to  apply  the  fund  in  payment  of  his  *own  debt,  •343 

why  is  it  not  equally  wrong,  both  in  law  and  equity  to  al- 
low a  third  person,  wilfuUy  and  fraudulently,  to  take  from 
the  executor  that  money,  which,  in  his  hands,  the  residuary 
legatee  can  call  for  as  a  specific  property  of  the  testator  ? 
The  whole  scope  of  his  argument  is,  to  prove  that  the  pur- 
chaser, or  banker  who  receives  the  property  of  the  testator 
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AJLBiinr,     from  tlie  eiectitor,  knowingly  for  pufpoee^  kMMkUfA  \ 
— ^^^— — '-  his  doty  as  executor,  it  reBpcmsiftle  f<M?  watofr  property?  it^  Aii 
y.  creditors  or  the  persoiw  in  itttcres^. 

Lunier;  jf^{^  subject  waa  briefly  diseusfled  by  tite  late  ChaMel- 

lor  Kent,  (7  J^o&i'.  Cb.  Rep.  !Sf]r,>wfafere  he  mieeKiied'HieKBeA 
to  adopt  the  casi^s  of  Mea^  t;.  Orrery,  'Vfbato  «^  Bo«€b> 
anct  I^genf  v.  OHFordr,  though'  they  are^  6€^dMy  GOMidered 
as  overruled  in  England.    Bttt  in  Field  v.  Scbifeflefiii,  (7 
John.  Ch.  Rep.  ISO;)^  he  g^s  itfto  » inere  iuB  exAttiftalion 
of  the  case^,  and  observer,  they  aB  agre«  n»  tMn ;  ^^^  the 
purchaser  is  safe  if  he  is  no  party  to  taty  fraud  m  fAxe  exe- 
cutor and  has  no  knowledge,  or  proof  that  the  eieecvtor  in- 
tended to  misapply  the.  proceeds^  or  was-  i»  faet»  by  the 
very  transaction,  applying  them  Ha  the  extiitguiBriiBig  of  hie 
own  private  debt.    The  later  and  the  better  diectrine  is, 
that  in  such  case  he  does  buy  at  liis  peril ;  bol  libat  if  he 
has  no  such  proof  or  koowledjge,  he  19  not  botMid  te  enqiBre 
into  the  state  of  the  trust,  because  he  hte  no  means  to  er«^ 
port  the  enquiry,  and  he  may  safely  tepoilo*  on  ^he  gelkeral 
presumption  that  the  executor  i»  in  the  due  ex^reisie  of  Im 
trust.    This  is  ptexrisely  the  doctrine  trt  Lor*  Thmrlew, 
Lord  Kenyon  and  Lord  Efdon,  and  als^  tt  Chttftcellor 
Dessausure.    (4  Dcs.  626,  7.) 
Any     per-      Jt  seems  to  me,  therefore,  the  correct  rule,  both  in  Enr- 
usets     from  land,  and  m  Uhs  &1;ate,  is,  that  any  person  recetvmg  from  an 
imowi^*^"^e  ^^ecutot  the  assets  of  Ins  testator,  knowing  that  this-  diapo* 
dispoBition       sition  of  them  is  a  violation  of  his  duty,  is  to  be  adjudged 
executor  to  be  as  couuiving  witfa  the  executor ;  and  that  such  perion  is  re- 
hu^*^di^'^  u  sponsible  for  the  property  thus  received,  either  as  apurcha* 
Buch,   is   »c  self  or  a  pledgee.    The  payment  by  the  exectrtor,  of  Ids 
the  person  in-  own  private  debt,  with  the  assets  of  his  testator,  is  ccmsid** 
i^^^J  ""^^  ered  clearly  a  devastavit,  both  by  Lord  AlVanley  Und  Lorf 
'^^.''''      Eldon.|;i] 

[•343]  •tJpon  this  principle,  the  firm  at  J.  Le  Roy  &  Son  eon 

tinned  responsible  for  the  estate  of  Dulkry,  in  their  haiids^ 

[1]  Gheek  «.  WMkint,  8  Sinran  St  Stew.  109.  CulAid^  «.  Bo^twri^rt,  1 
UuB.  Ch.  Cm.  649.  Faonell  v,  tbirley,  3  Coll.  941.  Wilson  v.  l£oore»  1  M.  k 
K.  337.  Eeane  v.  Eobarts,  4  Madd.  357,  358,  per  Sir  Jf.  Ie«ch.  £Uad  m 
2land,  4  M.  A  Or.  427,  ^  lord  Cottenhttn 
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notwithstauding  the  transfer,  even  if  done  by  Le  Roj  him-    AIBANt,. 
self.  ~     '  , 

According  to  the  cases  referred  to,  flie  receiving  of  the  y. 

assets  belonging  to  the  estate,  itk  payment  of  a  private  debt      ^wnicr. 
of  the  exeeufor^.  was  an  act  of  connivaAite  MA  ^dAision  to     Le  Eoy  i 
make  a  devastavit^  even  if  the  appellant  then  thought  Le  ;^°^rp!!?^ 
Roy  solv^ent.    Baf  when  We  eoiisiidey  the  facts  iti  the  ca:se  p^^* 
showing  that  her  mtiErt  have  been  conusant  of  ike  fact  of  Le 
Roy's  insolvency,  particularly  his  declaration  to  Mr.  Jay,, 
that  the  house  was  insolvent  when  he  came  into  it ;  and  as 
he  had  kept  the' bookd  faimseff,  and  couM  not  but  know  their 
then  situation,  there  is  no  room  left  to  doubt  that  he  knew 
the  transfer  i^ltich  is  set  up,  if  sanctioned,  deprived  Mrs. 
D^Aitz  of  ever  realizing  any  part  of  her  property  from  Le 
Roy. 

Li  conclusion,  therefore,  I  am  of  opinion,  that  the  decree 
made  by  the  court  of  ekaoicevy  he  aftrmed ;  1 .  BecaxMse  t&e 
aip|)ellant  ha*  failed  to  skew  that  the  tf  susfer  of  the  aeeomrt 
was  maide  ik  (b4  We  time  of  Le^  Roy,  and  by  his  ecMifrent 
and  c&rectMi ;  dud  2.  if  it  wair  sov  and  tlfe  transfer  of  the 
account  was  equivalent  to  a  trans&i  of  ^  ftmds>  stiU,  tttt-^  ' 
der  the  circumstances  of  this  case,  Colt  was  not  discharged 
from  IuB»liabitity  to  the  testdtiary  legated.  This  case'  then 
is  precisely  1b^  in  whi^h,  by  the  hdekt  decisions  both  £ng- 
lish  and  American,  the  residuary  legatee  has  a  right  to  pur- 
sue the  assets  ift  the  bandit  of  Hxe  ptircha»€ft. 

WooDwoRTH  and  Svthsrlahiv  J8*i  eoncuited :  and 

Per  totam  curiam^ 
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ALBANY, 
Dec.  1827. 

Sebring 
Menereaa. 


A  oonrt  of 
equity  will  not 
compel  ft  pur- 
diuer  to  take 
a  doubtaa  ti- 
tie;  aa  on  a 
bUl  for  specific 
peifsimaxioe, 
or  sale  on  Ibre- 
flJEloBora,  &c 

But  the  mie 
does  not  apply 
to  a  sale  on  a 
bill  for  paxti- 
tion. 


^Elizabeth  Sebring,  appellant, 

against 

Datu>  Merssreau  and  others,  respondents. 

A  court  of  equity  will  i^ot  compel  a  purchaser  to  take  a  doubtfol  title ;  aa 
on  a  bill  for  specific  performance,  or  a  aale  on  foreclosure  of  a  mortgagei 

But  the  rule  does  not  apply  to  a  sale  decreed  upon  a  bill  for  partition. 

Judgment  creditors  and  other  encumbrancers  are  not  proper  parties  to  a  bill 
for  partition,  cTen  where  a  sale  of  the  premises  is  decreed  ;  and  when 
they  were  made  parties,  in  such  case,  by  a  supplemental  bill,  hsid^  that  tha 
bill  should  be  dismiasod. 

An  insolvent  law  of  one  of  the  United  States  which  disq^arges  the  person 
and  fiiture  acquisitions  of  a  debtor,  is  constitutional  and  valid  as  to  con> 
tracts  made  between  dtisens  of  such  state  subsequent  to  the  pasaing  oi 
the  law. 

On  appeal  from  the  court  of  chancery.  The  appeal  was 
from  that  part  of  the  decree  which  affirmed  a  decree  of  the 
circuit  court,  dismissing  a  supplemental  bill  filed  to  bring  in 
judgment  creditors  in  partition.  For  particulars,  vid.  1 
Hopk.  Ch.  Rep.  501,  S.  C. 

Saitoford,  late  chancellor,  assigned  the  reasoni^for  the 
decree,  as  in  1  Hopk.  Ch.  Rep.  502  to  505,  S.  C. 

Talcott  (attorney-general,)  for  the  appellant. 

G.  Griffin  ^  H,  W.  Warner ^  contra. 

• 

Savage,  Ch.  J.  -(after  stating  the  facts.)  The  appellant 
contends,  that,  as  a  purchaser,  she  ought  not  to  be  compel- 
led to  take  a  doubtful  title.  That  proposition  is  undoubted- 
ly correct  in  a  proper  case.  Upon  a  bill  for  a  specific  per- 
formance of  a  contract  for  the  sale  of  real  estate,  there  is 
no  doubt  that  a  court  of  equity  will  avoid  compelling  a  pur- 
chaser to  take  a  doubtful  title.  So  also  of  a  purchaser 
under  the  foreclosure  of  a  mortgage,  and  analogous  cases. 
But  in  partition  generally,  and  in  this  case  particularly, 
there  is  no  dispute,  as  between  the  parties  about  tha 


OF  THE  STATE  OF  KB.W  TORK. 


•346 


title.  [1]  Their  rights  are  determined  when  the  order  for 
partition  is  made.  Suppose  actual  partition  might  have 
been  made  in  this  case ;  no  *notice  could  have  been  taken 
of  incumbrances.  Each  takes  the  share  allotted  to  him, 
and  subject  to  such  liens  as  exist  upon  it.  The  business'of 
the  court,  in  this  simple  suit,  is  not  to  draw  into  discussion 
various  and  conflicting  rights  and  equities  of  incumbrancers. 
The  property  is  divided  cum  (mere. 

In  England  the  property  is  always  divided  unless  a  com- 
promise takes  place.  No  power  exists  there  to  order  a  sale 
of  the  premises.  Here  the  sale  is  a  statute  regulation  ;  but 
I  apprehend,  that  was  intended  to  facilitate  the  object  of 
the  suit ;  not  to  embarrass  the  proceedings  by  drawing  into 
discussion  matters  unnecessarily  connected  with  it. 

The  respondent,  Mersereau,  contends  that  the  judgment 
creditors  ought  not  to  be  made  parties ;  and,  I  apprehend, 
the  true  rule  is,  that  no  peltaons  are  to  be  made  parties  ex- 
cept those  who  have  a  present  interest  in  the  premises.  [2] 
Hence  in  Barring  v.  Nash,  (1  V.  &  B.  550,)  it  was  decided 
chat  partition  might  be  made  between  tenants  for  life,  with- 
out making  the  owner  of  the  inheritance  a  party. 

In  conformity  with  this  principle,  it  was  held  by  Chan- 
cellor Kent,  in  Wotton  v.  Copeland,  (7  John.  Ch.  Rep. 
140,  '1,)  that  mortgagees  and  judgment  creditors  cannot  be 
compelled  to  join  in  such  a  suit,  (a)  In  that  case  they  were 
joined ;  and  the  bill  prayed  for  partition  or  sale,  and  that 
the  incumbrances  might  be  paid  out  of  the  proceeds.  The 
chancellor  said  the  creditors  had  no  concern  with  the  par- 


ALBANY, 
Deo.  1827. 

Sebring 

Y. 

Menereftu. 


Jndsment 
creditor!  and 
mortgageee 
not  proper  par- 
tieetoftbiUfot 
partitioii. 


f  1]  If^  h<nreTer,  there  be  a  doabt  in  the  pltntiff 'i  title,  courts  of  equity  will 
leaye  the  parties  to  their  remedy  at  law.  Cartwright «  Poltney,  3  Atk.  380. 
Hosford  V.  Marvin,  5  Barb.  52. 

[2]  Burhans  v.  Burhans,  2  Barb.  Ch.  B.  398-408. 

(a)  Swan  v.  Swan,  (8  Price,  CIS)  was  a  biU  for  partition  of  premises  mort- 
gaged by  the  common  owners  to  a  third  person.    At  the  hearing, 

Matth&m,  for  the  defendant,  contended  that  the  mortgagee  should  hare 
been  before  the  court,  as  he  was  a  party  interested.    But 

Ptr  Curiam.  The  court  cannot  make  a  mortgagee  agree  to  a  partitioii, 
because  he  is  entitled  to  the  whole. 

And  thry  made  a  decree  on  the  merits,  without  the  mortgagee  being  mads 
*par^. 
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ALBAKT,    itition,  .andttheir  rights  could  not  be  nffectod  bj  it ;  faiiid,iil 

■ ;  ■■■■'    to  them,  dismiBsed  lihe  bill  .with  costs. 

^^^         On^hat  ground  tbe.decree.in  this  case  obould  be^fl^Jn^ied. 

Gootot.  «g[t  ig  unueceasary,  therefore,  tto  Bay  auytbiog  to  flie 

A   contract  Other  poixitfl  in  the  cause,    fiut.it  mayibe  oh^ei^vedxitalui^ 

zenT^^of  ^£e  *®  anftwer  for  true,  as  we  juu^  in  this  cajie,:thftise  <;.au:b0 

BMne      state,  nothinff  more  clear  than  that  the  rjudgmcsotp  mre  no  .li^is 

made      subse-  °  __,  .  .     -         .^,  .     ^, 

quent   to   an  upon  the  premises.    The  case  as  precisely  W)thin<the  pW" 
^ wS*itlt^. ^*P^®  decided  in  Ogdai  v.  Saunders,  <lg  'Wheat. :»18,)  that 
may  be   dis-  an  insolvent  law  of  a  state  which  disdiai^gos  the  person 
■uohJii^.     ^  '^^  future  .acquisitions  of  a  debtor,  is  constitutioQal.&Qd 
valid  as  respects. contracts  made  between  citizens  .^  such 
state  subseqtient  to  the  parsing  of  the  law.    Here  the  con- 
tracts upon  which  judgments  were  obtained,  vWere  entered 
into  after  :tbe  passing  of  the  law ;  andtthe  title^to.the  prem« 
a«es.WB0  acquired  subsequent  to  the  dischaige.    On  this 
ground  there  is  Jio  pretence  £dr  calting  in  .these  judgment 
(Creditors. 

I  am,  therefore,  of  opinion,  on  both  t|iese  grounds,  that 
*the  decree  of  :hisihonor,  the  chancellor,  be  affirmed. 

WpQwvAi^?),  J.  concurred. 

SuTHBRcjkKo  J.  ,not  having  heaid  the  argument,  .gave  no 
opinion. 

^By  the  pther  members  of  the  cour^,  .t^namn^ously, 

JDfecr^e  affirmed 


John  'Lansing,  junior  appellant, 

against 
VBXtfL  GoBifSTyjrespondent.  (a) 

A  decree  df  forecloGure  apd  sale  qf  premisea  mortgaged  in  fee,  is  a  eomplett 
bar  of  the  equity  of  redemption,  though  the  mortgagee  become  purchase. 

So  is  a  decree  of  sale  without  any  express  decree  of  foredoimre. 

Where  the  premises,  on  sale,  bring  only  ,a  part  of  the  mortgage  debt,  1^ 
mortgagvk  may  collect  the  deficiency  by  judgment  and,  execution  on  tbs 

(a)  This  oauae  waa  decided  Octobor  17^  1827. 


^•eUpheftl  bond ;  .aad  Hks  iIUU  ,^ot  ,{»{>«a  UM-fioeolMnr^  or  hmWh  the     /l^iB^^T, 
qqaity  of  redemption.  I^.  1827. 

The  principle  and  hi^toiy  of  the  practice,  in  this  state,  of  selling  mortgaged        Lansing 
premises,  instead  of  strict  foreclosun }   and  «  view  of  the  English  snd  T- 

*AmericaA  aathorities  on  that  practice,  with  the  statues  of  New  York  re- 
laiiDg  vto  the  same.pr^qtioe.    Per  Jones,  ChanjSeUor)  ar^tMH^,  to  thCfpourt  [  347 

of  eoutfs,  in  sappo^t  of  hia  desiae  in  jokai^oe^. 

Ok  appeal  from  the.ooiut  of  chanomj-.  The  ^qppdlnt 
filed /his  bilUn  the  oouvt  beloyr,  stating  >tbat  the  Ihad,  onlhe 
6th  of  September,  1610,  mortgaged  .certain  real  estate  in 
Albany  to  the  respondent,  :m  fee,  to  «eoure  the  pajcnBeotiof 
$10,000,  with  a  bond  a«  collateral  «eoarity.  IThat  itbeitfMs* 
pondent  filed  his  bill  i|i  chancery,  >pfaying  a  sale  qT  the 
mortgaged  premises,  .andipajrmeHtcQf  the  mortgage  debtiby 
the  avails.  That  on  the  36th  of  <^ober9 1620,  an  order 
of  reference  to  a  mai^ter  wasimade  sto  compute  .and  report 
the  amomit  of  the  mortgaige  debt,  which  }he  reported  lat 
811,581  09.  That  the  report  was  confinned;  and  on  the 
Ist'Of  November,  rlSSO,  the  court  of  chanoery  decreed  a 
sale ;  but  made  no. decree  of  foreclosure  against  the.  ^pel- 
lant,  which left:the equity  6i  redemption  open' tohim.  ThiLt 
in  pursuanceiof  the  deoree,  a  master  sold  the  mortjgaged. pre- 
mises at  publicauction,  which  were'purcbaied  partly  rbyihe 
respondent,  and  partly  by  others,  et  abo^t  46)4^0.  iTbat 
the  respondent  had  judgment  i^ainst  .the.appeUdQt  onihis 
b<md ;  and  after  the  sale  of  the  mortgaged  .prenuses,  {pro- 
ceeded by -a^./a.  upon  the  judgment,  to  levy  on  other  »eal 
estate  of.tbe  appellant,  to  satisfy  the  deficiency. 

The  bill  of  the  appellant  charged  that  even  lif :th6»ahon- 
eery  decree  of  sale  .had  been  valid,  it  wouM  be  .opened  by 
the  proceeding  upon  the  judgment  andexecutioA. 

The  bill  of  the  appellant  then  prayed  lib^y  toitedeon 
the  mortgaged  premises  on  paying  the  morfgi^e  deb$»iin- 
terest  and  costs. 

The  respondent  demurred  to  the  whole  bill,  and  in  Au- 
gust, 1626,  the  court  of  chancery  dismissed  l^e  bill,  with 
costs ;  and  on  the  26th  of  May,  1627,  the  decree,  of  dismis 
fiion  was  affirmed  on  a  rehearing.  « 

From  thifl  deoree  of  dismisaioD,  the  present  appeal  wits 

iNCOllght* 
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ALBANY, 
Deo.  1827. 

Lansing 

T. 

Godet. 


*JoN£8,  Chancellor,  in  the  court  below,  assigned  the  rea> 
son  for  the  decree,  and  the  reasoning  below  was  now  ren- 
dered to  this  courty  as  the  ground  of  the  decree,  by 

Jones,  Chancellor.  This  is  a  bill  to  xedeem  a  mortgage. 
^The  case  is  in  substance  this  :  That  the  complainant  exe- 
cuted to  the  defendant  a  bond,  conditioned  for  the  payment 
of  $10,000  with  interest,  and  a  mortgage  in  fee,  upon  real 
estate  in  the  city  of  Albany,  to  secure  the  payment  of  the 
debt :  that  default  was  made  by  the  mortgagor  in  the  pay- 
ment of  the  money  according  to  the  condition  of  the  bond, 
whereby  the  estate  of  the  mortgagee  in  the  mortgaged 
preniises  became  absolute  at  law ;  and  that  a  bill  was  filed 
in  this  court  by  the  mortgagee,  upon  the  securities  against 
the  mortgagor  and  against  certain  judgment  creditors  vrho 
had  obtained  judgments  against  him,  praying  that  the  mort- 
gaged premises  might  be  sold  by  the  order  and  decree  of 
the  court :  that  the  bill  was  taken  pro  cojrfesso,  against  all 
the  parties  defendants  thereto :  and  that  a  decretal  order 
was  thereupon  made,  referring  it  to  a  master  to  compute 
the  sum  due  upon  the  bond  and  mortgage ;  and  that  upon 
the  coming  in  of  the  report  of  the  master,  and  the  confirma- 
tion thereof,  an  order  was  made  for  the  sale  of  the  mort- 
gaged premises ;  but  that  there  was  no  formal  decree  of 
foreclosure  in  the  cause :  that  the  premises  were  sold  under 
the  decree,  and  that  the  defendant  became  the  purchaser 
of  a  large  part  thereof,  and  the  remainder  was  sold  to 
others,  the  whole  producing  about  $6,400,  leaving  a  defi- 
ciency of  upwards  of  $6000. 

The  complainant,  pending  the  suit  on  the  mortgage,  and 
before  the  order  was  made  for  the  sale  of  the  mortgaged 
premises,  confessed  a  judgment  to  the  defendant,  in  the 
supreme  court  of  judicature  of  this  s  ute,  on  the  bond  ac- 
companying the  mortgage ;  and  the  defendant,  after  the 
sale  of  the  premises  under  the  decretal  order,  caused  a  tes' 
tatum  fieri  facias  to  be  issued  on  the  judgment,  to* the 
sheriff  of  the  county  of  Schoharie ;  and  a  levy  was  made 
by  virtue  thereof,  upon  certain  lands  and  real  estate  of  the 
complainant  in  that  county  to  satisfy  the  deficiency.  The 
complainant  insists,  that  the  sale  of  the  mortgaged  premise* 
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imder  tho  decretal  *order  of  this  court,  was  no  bar  to  the 
equity  of  redemption ;  and  prays  to  be  permitted  to  redeem 
the  mortgaged  premises,  and  for  general  relief.  To  this 
biU  the  defendant  has  put  in  a  general  demurrer. 

Upon  these  pleadings,  the  complainant  contends,  that  a 
sale  of  mortgaged  premises  under  a  decree  of  sale,  without 
a  formal  decree  of  foreclosure  preceding  it,  does  not  bar  the 
right  to  redeem  ;  or  if  the  sale  under  the  decree  is  tanta* 
mount  to  a  foreclosure,  then  the  debt  is  extinguished  by  the 
sale. 

The  defendant  insists,  that  when  a  sale  is  decreed,  a  de- 
cree of  foreclosure  is  not  necessary ;  and  that  the  omission 
of  a  decree  of  express  foreclosure,  where  a  sale  is  decreed, 
does  not  leave  the  equity  of  redemption  open  ;  and  that  the 
pursuit  of  ulterior  satisfaction  by  judgment  on  the  bond  ac- 
companying the  mortgage,  and  execution  upon  the  judgment, 
did  not  open  the  decree,  or  let  in  the  mortgagor  to  the  re- 
demption of  the  mortgaged  premises. 

The  first  question  then  is,  whether  the  sale  under  the  de- 
cretal order  of  this  court,  is  a  bar  to  the  claim  of  a  right 
to  redemption?  And  this  question  involves  the  inquiry, 
whether,  by  the  terms  of  the  contract,  and  the  established 
principles  of  law,  the  mortgagee  is  obliged  to  extinguish  the 
equity  of  redemption  by  foreclosure,  and  to  take  the  estate 
in  payment  of  the  debt ;  or  is  entitled  to  a  decree  of  the  sale 
of  the  mortgaged  premises,  for  the  satisfaction  of  his  de- 
mand? 

A  mortgage,  in  its  origin,  was  in  reality  what  it  still,  by 
the  terms  of  it,  purports  to  be — an  absolute  sale  of  the  es- 
tate by  the  mortgagor  to  the  mortgagee,  subject  to  be  de- 
termined by  the  payment  of  a  given  sum  of  money,  or  the 
performancQ  of  some  other  condition,  within  a  given  period 
of  time  ;  as  by  the  terms  of  the  contract,  if  the  money  was 
not  paid,  or  the  condition  performed,  by  the  day  limited  for 
payment  or  performance,  the  estate  became  absolute  in  the 
grantee.  But  the  original  character  of  the  mortgage  has 
undergone  a  change :  it  retains  the  form  of  a  conditional 
sale,  but  has  long  been  in  substance  a  mere  security  for 
debt ;  and  it  must  be  admitted,  at  this  day,  to  be  intended 
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ALBANY,  by  the  parties,  and  treated  •by  courts  of  equity,  as  a  aecu- 
'  . — '—  rity  for  the  payment  of  a  loan  or  debt,  and  not  aa  ucontract 
Y.  of  purchase  and  sale.  [  1  ] 

The  mort^[agor  pledges  his  estate,  with  the  intent,  and  in 
the  confident  expectation  of  xedeeming  it  by  the  payment 
of  the  debt  ^  and  the  mortgagee  takes  the  pledge  as  a  secu- 
hty  for  his  money,  and  in  the  expectation  of  being  redeem 
ed.  His  object  is  to  be  secure  in  the  re-payment  of  the 
loan  he  makes,  or  the  ultimate  payment  of  the  debt  he  for- 
bears ;  and  he  looks  principally  to  the  sufficiency  of  the 
security,  which  he  will  of -course  require  to  be  ampl^  The 
mortgagor,  knowu^  his  intention,  and  confiding  in  his  abi- 
lity to  pay  the  debt,  readily  agrees  fiilly  to  secure  it.  Hence 
it  generally  happens  that  the  Talue  of  the  astaie  is  much 
greater,  and  often  mor«  than  double  the  amoimt  oi  the 
money  secured  by  the  mortgage ;  and  as  a  failure  of  the 
payment  of  the  debt  by  the  day  liimted  by  the  condition  of 
the  mortgage  works  a  forfeiture  of  the  estate,  the  mortga- 
gee, if  allowed  to  hold  his  legal  advantage,  would  Uius  ac- 
quire the  premises  for  a  greatly  inadequate  consideration. 
But  it  would  be  against  conscience,  to  allow  the  naortgagee 
to  prevail  against  the  equitable  r^ght  of  the  original  owner 
to  redeem,  when  the  intenti<m  of  both  the  parties  was  the 
hypothecation,  and  not  the  absolute  sale  of  the  estate ;  aai 
when  the  loan  or  debt  for  which  it  was  ple^lged,  was  wholly 
inadequate  as  a  consideration  of  the  punchase  of  the  abso- 
lute interest  of  the  mortgagor.  Still,  the  courts  of  law  can 
give  no  relief  against  the  terms  of  the  contract  and  the  legal 
title  vested  in  the  mortgagee :  [2]  but  equity,  locking  through 
the  form  of  the  contract,  to  its  substance,  and  viewing  the 
mortgage  as  a  mere  security  for  the  debt,  relieves  the  debt- 
or against  the  forfeiture  ;  and  treating  him  as  the  equitable 
owner  of  the  estate  subject  to  the  debt,  allows  him  the  light 
to  redeem  it,  alter  it  has  beconoe  absolute  at  law  in  the 
nK>rtgagee,  upon  full  payment  of  the  principle  laoney  for 


\i]  Waring  o.  Smyth,  2  Bvr1>.  Ch.E.  119.  JmIooii  «.Wfflafdl,4  X«ln.4SL 
BunjTMi  V.  JCeriereMi,  11  id.  534.  The  King  «.  St  Ifiohftds,  Don^  63a. 
The  King  v,  Sdington,  1  Etst,  288. 
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lion  for  Xht  delay.  [1 3 

This  equitable  right  to  fefieem,  tbeu^  It  ma7fM>t  be  co^ 
aval  with  l)ie  contract  of  tnortgeg^^  was  eiBgrafML  upon  it 
BO  early,  that  it  had  long  been  adjudged  to  form^ae  of  its 
properties,  and  to  foe  inseparable  fram  it.  It  now  forms  an 
•essential  ingredient  of  the  contract,  and  giws  to  it  its  chief  l*'^^^ 

▼aiue^  as  a  convenient,  safe,  and  suitable  securitf  for  the 
contracting  parties.  The  mortgage  is,  m  tts  legal  form  and 
effect,  a  most  rigorous  security ;  and  if  its  legal  severity 
was  not  relaxed  by  t^s  ecpiitaMe  right,  ft  eould  not  he  tol- 
erated, in  the  present  irtate  of  society  in  tins  country^  as  % 
security  for  debt.  The  courts  of  eqtnty,  therefiMte,  ajpe  te» 
nacious  of  this  equitable  tifleof  the  motrtgagorto  ^nseitotj^ 
and  are  careful  to  preserre  it  to  him,  and  to  give  liim  tfae 
fall  benefit  of  it  for  his  protection-  But  wfcile  equity  is  thus 
watciifol  of  the  rights  of  the  tnc^gagor,  it  fotgets  net  the 
interest  of  '^e  mortgagees  it  gives  lum  the  foil  benefit  of 
his  mortgage,  as  a  security  for  the  faithful  performance  of 
the  obligations  of  l9ie  mortgagor,  and  for  estforcing  Ihe  fofi 
payment  of  the  debt,  whenever  he  is  entilled  to  demand  it, 
tmd  chooses  to  exert  his  power.  Thus,  the  rights  and  ob- 
ligations of  the  parties  to  the  contract  are  tespected  by  this 
court,  and  their  equitaflbfle  remedies  are  mrrtual.  The  mort- 
gagor may  redeem  his  estate  whenever  he  peases,  by  the 
full  payment  of  the  principal  and  interest  of  the  debt,[23 
without  any  impediment  from  the  legal  forfeiture  by  non- 
payment at  a  day  limited  by  the  coadition,  nriless  he  is 
precluded  by  the  decreeof  fhe<50urt,[3||  or  suffers  the  lapse 
of  time  to  raise  a  presumption  to  bar  his  right,  [4]  and  the 

[X]  JUtt.  &iq.  aaiS.  la  Kev  Yoik  iibe  Court  .«f  Ch^nosry  »  fbeliabe^ 
mad  •gnitjr  juriadiotiQii  4»  vesM  in  Ooov^  9t  Lmt.  tSaerGonstitiitioi^  of  l«4ft. 
Ant  13,  S«c  13,  14. 

,[2]  JUivter  of  tbe  EoUs,  in  9n^^.  Clwton,  12  74NI.  fi«.  .Mkm  #.  Kmi- 
•eU,2S.o€«,333.    ^lOl^.  Xh^iCavor^Nfiwr  York,  10  mge,  4$. 

[a]  Per  Ht^ii,  J.,  in  Pa(teb«n  «.  Ww%  12  W«a.  tl.  S^  ,algo  ^49.  C|^ 
XUf.  V  Watoivuio,  tit.  JBMT^gagt. 

W  JUeiitgr «.  f^,  1  Keeo,  W7.  .Sl^  9,  Xho  PrwicUiat  &o,,  of  ^e  Kwip 
bMttso  Co.  1,  Page,  48.  Hughs  «.  Edwards,  9  W)iect.489.  £liii«nd(vcf  fu 
Taylor,  10  id.  Jl^.    JHxtfu  v.  Arnold,  1  S|ip^  :117,  S.  .€.  9  4d.  iSH     Vuick 
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ALBANT,    mortgagee,  on  his  part^  may,  at  any  time  after  the  deht  be 
— ^'  ^,^  ' '   comes  due,  and  a  default  is  made  in  the  payment  of  it,  ac« 
^."'^      cording  to  the  terms  of  the  contract,  exhibit  his  bill  in  this 
Ooeieft.       court  against  the  mortgagor,  and  compel  him  to  redeem  bj 
the  payment  of  the  debt,  or  to  submit  to  a  foreclosure  or 
sale  of  the  mortgaged  premises  for  the  satis&ction  of  it.[l] 
These  principles  are  not  seriously  ccmtrorerted  by  either 
of  the  parties ;  but  the  point  at  which  they  divide  in  opin- 
ion, is  the  right  of  the  mortgagee  to  a  decree  upon  his  se- 
curities, for  the  sale  of  the  estate  for  the  satisfaction  of  the 
debt;  the  complainant  insisting  that  the  remedy  of  the 
mortgagee  is  confined  to  a  strict  foreclosure  ;  and  the  de- 
fendant contending  that  he  has  his  election  of  the  remedy 
by  foreclosure,  or  by  a  decree  for  the  sale  of  the  premises. 
And  if  the  settled  rules  of  law  do  not  restrict  him  to  the 
[*d52]  remedy  by  foreclosure,  *it  is  certainly  most  consonant  with 

the  nature  of  the  contract  as  a  security  for  the  debt,  and 
with  reason  and  poUcy,  to  allow  him  the  election  of  a  sale ; 
and  the  sounder  principle  would  seem  to  be,  to  encourage 
sales  in  preference  to  strict  foreclosures.  It  is  the  settled 
principle  of  equity  as  applicable  to  mortgages,  that  the  debt 
is  the  principle  object  of  the  contract,  and  the  mortgaged 
premises  a  collateral  security  merely  for  the  payment  of  it. 
The  contract,  therefore,  and  the  remedies  for  enforcing  it, 
are  more  properly  governed  by  the  principles  that  apply  to 
the  relation  of  debtor  and  creditor,  than  the  rules  that  reg- 
ulate legal  titles  and  estates.  In  early  times,  when  the 
mortg^e  was  still  regarded  as  a  conditional  sale  of  the  land, 
rather  than  as  a  mere  security  for  the  payment  of  a  debt,  and 

V.  Edwaidfl,  1  Hoff.  390.  But  length  of  time  Ib  no  bar,  wbere  the  mortfagee 
treats  the  mortgagor  as  suoh,  or  where  it  was  agreed,  he  might  enter,  and 
keep  possession,  mitil  paid  ont  of  the  premises.  Haiks  v.  Pill,  1  John,  Cb. 
594 :  or  where  the  purchaser  admitted  the  ezisteaoe  of  the  lien,  and  promised 
to  discharge  the  mortgage.  Park  v.  Peek,  1  Page,  474.  It  may  be  rebutted 
by  a  solemn  recital,  and  aeiknowledgment  of  the  mortgage  as  such,  in  deeds 
&c.  to  third  persons.  I>exter  v.  Arnold,  3  Snmn.  118.  There  maj  be  cases, 
in  which,  from  their  peculiar  circumstances,  »  redemption  will  be  aOowed 
eren  after  the  expiration  of  twenty  years,  3  Sunm.  155,  6^  See  also  1  Cov- 
en &  Hill's  Notes,  010,  012. 
n^2Bl.Gom.,108,  9.    2  Cru.  Big.,  77-81.    4  Kent,  tl81. 
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adherence  to  the  form  of  the  condition  in  the  application  of 
the  remedy  of  the  mortgagee,  was  natural ;  and  it  would  ne- 
eeseaiilj  lead  to  the  decree  of  strict  foreclosure,  requiring  the 
mortgagor  to  perform  the  condition,  by  paying  the  debt  with- 
m  a  given  time,  to  be  limited  by  the  court ;  or  to  be  for  ever 
barred  and  foreclosed  of  his  right  to  redeem.  [1]  The  ef- 
fect of  such  a  decree,  it  will  be  seen,  would  be,  tb&l  he 
mortgagee  would  take  the  land  for  the  debt ;  and  in  a 
country  where  the  laws  do  not  permit  the  sale  of  real  es- 
tate by  execution  at  law,  for  the  satisfaction  of  debts,  there 
might  be  some  apology  for  preferring  the  foreclosure  to  the 
sale.  But  in  modem  time%  when  the  more  liberal  princi- 
ple has  gained  the  ascendancy,  which  deals  with  the  mort- 
gage as  being,  in  its  substance  and  legal  effect,  a  mere  se- 
curity for  the  payment  of  the  debt ;  and  in  this  state,  where 
the  landi^  of  the  debtor  are  subject  to  sale  for  the  satisfac- 
tion of  his  debts,  it  would  be  strange  indeed  that  a  court  of 
equity  should  be  without  the  power  to  decree  a  sale  of  the 
mortgaged  premises  for^he  satisfaction  of  the  debt,  and  the 
mortgagee  confined  to  a  decree  for  a  Strict  foreclosure. 

When  the  mortgage  is  the  only  security  for  the  debt,  and 

the  mortgagor  is  not  personally  bound  for  the  payment  of  it 

as  sometimes  is  the  case,  the  only  remedy  of  the  mortgagee 

for  the  recovery  of  his  demand,  would  be  to  take  the  estate 

for  the  debt,  in  case  the  mortgagor  on  being  called  upon  in 

^equity,  failed  to  redeem  it.  [2]    But  when  the  mortgagee 

takes  the  personal  bond  of  the  mortgagor  for  the  debt,  and 

a  mortgage  of  real  or  personal  estate  as  collateral  security, 

^hich  is  usually  the  case,  he  is  entitled  to  the  full  benefit 

of  both  securities ;  and  if  he  is  compelled  to  come  into  this 

eourt  to  obtain  the  benefit  of  his  mortgage,  his  appropriate 

remedy  would  seem  to  be,  a  decree  for  the  sale  of  the  mort- 

gag'ed  premises  for  the  satisfaction  of  the  demand ;  for  the 

mort^Bigee,  in  snch  cases,  if  that  remedy  is  not  open  to  him, 

cannot  have  the  full  effect  of  his  securities.  [3]    He  holds 

the  personal  bond  of  his  debtor  for  the  debt,  and  the  mort- 

[1]   4  Kent,  tl81. 

[2]    See  CulTer  v.  Sisson,  3  Comst.,  264.    Elder  v,  Eouse,  15  Wen.  220, 221. 
[3]   Thomoa  v.  Brown,  9  Page,  370.    But  see  MoCoun,  V.  C,  in  Engle  v. 
Uuderhill.  3  £dw.  249.    Not*  1  pott  1^4. 
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AX^ANY,    gage  M  coUataral  Mcurity  fbi  the  f ayiaeait  of  k/    Supp<» 
tbe  mortgaged  preiakea  to  d^reeiate  ui  vahiei  er  by  MHie 


y.  casualty  to  8««tam  da&H^e»  to  as  oot  to  be  wetik  the 

09ei€^  amount  cxf  tke  debty  nwttt  tbef  Hiertgagee  be  compelled  to 
talbe  the  ettate^  tbua  reduced  iti  Yalue,  iait  aatiefaetiea  ef  hie 
demand?  II  be  is  confined  to  a  tftfict  fereeloflM»^  aid  the 
legal  (^ration  ot  aueb  a  ^<ite»  k  t^  diadhafge  the  BMt- 
gagor  from  the  debt,,  he  cannot  enforce  hie  moftgage  with* 
out  losing,  the  benefit  of  the  sectirity  Afibtded  by  the  per- 
sonal boAd  at  the  debt^.-  But  if  be  i«  entilkd  to  a  decree 
ef  sale^  all  bie  seeuthiee  will  be  available  to  hiaa ;  Sot  if  the 
•  proceeds  of  Ibe  sele  of  tibe  riMMrtgs^^  pvefmieee  prove  to  be 
insufficient  to  satisfy  Ae  debt,  redovose  nuiy  be  bad  to  the 
Ixmd  of  the  debtor  for  iaftisfaotioil. 

Il  was  admitted  that  tbci  defei]idant>iqftigbt  haire  broif;fal 
a  sidt  at  Uiw  upoA  the  bead^  and  have  ptursded  that  »ition 
to  judgment  aod  exsetitiotty  amd  ilftec  eahaustitig  thait  rem^ 
dy  by  a  levy  and  ssAe  of  such  other  property  of  the  mortga* 
gdr  as  oo«&ld  be  found,  iftig^t  in  «aee  of  a  defietency  in 
means  to  fully  seitisfy  tb^  d^y  bare  had  recourse  to  the 
fiMHTtgagisd  j^entiae^  iof  thd  isesidne;  and  if  he  had  the  right 
firstto  proceed  on  the  bond^  ligAinet  themMtgagisr  peMmaHy, 
and  his  gencirsd  f^opeity^  and  ^erwapd*  to  resort  t»  the 
mortgaged  ptemisee  for  seAisfactseniy  why  is  h  that  he  nsighl 
net  eleef  fixst  to  Exhaust  the  eoortgaged  premisee  before  he 
had  recourse  to  the  other  pi^operty  ^  thb  debtor  ?  If  it 
Would  be  proper  to  require  that  ehheH  security  idiould  be 
f*354]  first  exhilusted,  *it  would  sleem  most  equdtible  that  the 

first  r^Tliedy  0f  the  erieditor,  whdse  debt  iei  secured  by  toatU 
gage^  should  be  tpen  the  m6riga^^  againel  the  parlfipolar 
estate  assigned  to  hns  for  his  iadeuuiity.  Tbctt  estate  ie 
specially  ^propriated  to  the  payment  of  the  debt,  anad  no 
injustice  is  done  to  the  mortgagor  in  appiyiiy  it  w  ihfi  first 
instance  to  tfte  setisfactioii  ef  the  creditor.  But  it  would 
be  aA  uiqust  Restraint  ef  the  exercise  ef  the  rights  of  tke 
siNirtgageef,  to  iaietdicf  aseit  U]^  fais  VoUd^  or  to  postpone 
that  remedy  until  the  security  of  the  mortgaged  premises 
is  first  exhausted.  [1]    That  security  may  be  inadequate, 

HI  In  New  Tork,  the  Statue  noW  proridetf  fee  s  deeote  •▼« 
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and  it  mvy  be  important  to  die  creditor  to  obtain  a  judg^ 
inent  aa  speedily  aa  practicable,  for  the  greater  iafieiy  of 
bis  debt.  A  doe  regard  to  the  juil  rigbta  of  the  mortga^ 
gee  requires  that  he  should  be  allowed  the  full  benefit  of 
all  his  securities.  On  this  princij^e  the  role  reals  that  the 
mortgagee  may  at  the  same  time  sue  at  law  upon  his  bond 
and  in  this  court  upon  his  mortgage;  and  to  give  a  substan- 
tial yalue  to  this  rig^t,  he  must  be  permitted  to  prosecute  ins 
suits  in  the  two  courts  with  effect,  and  to  reap  the  fruit  of 
both,  and  of  either  first  in  order  without  prejudice  to  the  otb» 
er,  until  full  satisfaction  of  the  debt  is  obtained.  But  if  the 
mortgagee  is  restricted  in  his  remedy  in  this  court  on  his 
mortgage  to  a  strict  foreclosure,  and  has  no  right  to  a  decree 
for  a  sale  of  the  estate,  and  if  the  decree  of  foreclosure  sua* 
pends  the  obligation  of  the  mortgagor  to  pay  the  debt,  and 
is  opened,  and  the  right  to  redeem  revived  by  a  subsequent 
action  at  law  upon  the  bond,  atid  if  the  mortgagee  is  not  at 
liberty  to  turn  the  estate,  by  a  subsequent  sale,  into  money, 
and  in  case  it  proves  deficient,  to  proceed  against  the  mc»rt- 
gagor  upon  his  personal  contraot  for  the  deficiency,  with* 
out  waiving  his  foreclosure  and  avoiding  his  sale,  he  obvi- 
ously has  not  the  full  benefit  of  his  securities,  or  of  his  legal 
and  equitable  remedies  upon  them ;  and  these  restrictions 
upon  the  mortgagee  in  thus  fettering  him  in  his  operations, 
must  tend^  in  their  consequences,  to  the  injury  also  of  the 
mortgagor ;  for  if  the  mortgagee,  in  cmc  of  his  electing  to 
proceed  first  ^pon  his  mortgage,  must  submit,  in  the  exer* 
cise  of  his  rights,  to  such  unequal  terms,  no  prudent  or  dis- 
creet creditor  will  pursue  that  remedy  when  the  estate  is 
believed  *to  be  of  less  value  than  the  amount  of  the  debt, 
and  he  has  any  reasonable  chance  of  obtaining  any  satis* 
feu^ion  firom  other  property  of  the  debtor.  Recourse  would, 
in  such  cases,  probably,  be  had,  in  the  first  instance,  to  an 
action  of  law,  upon  the  bond  against  the  mortgagor  and 
his  general  estate,  and  the  premises  specifically  pledged  to 
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mortsMfor,  m  »  fobttitale  for  »  judgniflnt  at  Uw,  tnd  takei  away  the  remedy 
»t  Uw  oa  the  bond,  while  %  bill  of  foreclosure  and  lale  of  the  mortgaged  pre* 
misea  is  pending,  '  unless  anthorized  by  the  Court  of  Chancery.*  See  Mo 
Coon,  Vice  ChaooeOor,  in  Engle  v,  tTaderbUI,  S  Edw.  249. 
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ALBANY,     secure  the  debt,  though  intended  to  be  primarily  applied  \» 

'—, — '—  the  payment  of  it,  would  be  reserved  for  the  satisfaction  of 

V. .  the  residue  which  he  should  fail  to  obtam  from  other  sources. 
Go«iet  j^  ^Qxili  be  in  cases  only  where  the  mortgaged  premises 
exceed  the  amount  of  the  debt  in  value^  the  mortgagee 
would  be  tempted  to  elect  the  remedy  of  a  strict  foreclosure. 
But  in  such  cases  it  would  be  manifestly  inequitable  and 
unjust  to  the  mortgagor  to  permit  the  foreclosure,  for  that 
would  be  to  restore  the  rigor  of  the  ancient  rule,  and  toler- 
ate  the  sacrifice  of  the  interest  of  the  debtor  to  the  cupidity 
of  the  creditor ;  yet  unless  the  court  has  the  power  to  im- 
pose, the  debtor  must  submit  to  the  sacrifice.  Must  a 
court  of  equity  then  permit  such  an  unconscionable  use  to 
be  made  of  the  security ;  or  must  it  not  hare  the  jurisdic- 
tion to  administer  relief  by  directing  a  sale  instead  of  a 
foreclosure  ? 

The  opposition  of  the  mortgagee  to  a  sale,  would  indeed 
be  more  plausible  than  that  of  the  mortgagor ;  as  there  is 
ground  for  contending,  that  the  mortgagee,  in  default  of  the 
mortgagor  to  redeem,  may,  at  his  election,  have  the  estate 
sold,  or  the  equity  of  redemption  barred,  by  a  strict  fore- 
closure without  a  sale.  But  that  opposition  and  claim  of 
the  mortgagee,  must  often  yield  to  the  superior  equity  of 
the  mortgagor  in  favor  of  a  sale ;  and  the  court  is  the  more 
inclined  to  listen  to  his  application,  from  the  circumstance 
that  the  mortgagee  is  permitted  to  become  a  purchaser  at 
a  sale ;  and  the  court  has  the  power,  by  the  conditions  of 
the  decree,  to  protect  him  from  wrong  or  injury  from  the 
proceedings.  And  if  the  court  may,  when  equity  requires 
it,  interpose  at  the  instance  of  the  mortgagor  to  direct  a  sale, 
when  the  estate  is  of  greater  value  than  the  debt,  in  order 
to  prevent  a  strict  foreclosure  to  his  prejudice ;  so  it  ou^t, 
on  the  same  principle,  to  extend  the  same  relief  to  the 
mortgagee,  by  ordering  a  sale  when  the  premises  are  insuf- 
/356]  ficient  to  satisfy  the  ^demand,  in  order  to  enable  him  to  ob 

tain  the  benefit  of  his  security,  without  waiving  his  right  tu 
claim  the  deficiency  from  the  debtor's  other  property. 
Where  the  mortgagee  has  no  personal  demand  against  the 
mortgagor ;  or  where  the  pledge,  if  not  redeemed,  is,  by  the 
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agreement  of  the  parties,  to  be  taken  for  the  debt;  a  strict 
foreclosure  would  be  the  fit  and  appropriate  remedy  for 
the  mortgagee,  and  would  produce  no  injurious  conse- 
quences to  eith«r  of  the  contracting  parties.  But  where 
the  estate  is  pledged  as  collateral  security  merely,  for  the 
payment  of  the  debt,  a  strict  foreclosure  would  often  be 
unjust  and  inequitable,  disappoint  the  intentions  of  the  par- 
ties, defeat  the  object  of  the  security,  or  pervert  it  to  un- 
conscionable purposes,  and  sometimes  produce  the  most 
serious  injury  to  the  mortgagor,  or  inconvenience  and  loss  to 
the  mortgagee.  A  sale  is  obviously  the  true,  as  it  is  some- 
times the  only  practicable  method  of  applying  the  security 
to  the  purpose  for  which  it  was  intended— the  satisfeu^tion 
of  the  debt.  [1]  A  public  sale  is  the  truest  test  of  the  value 
of  the  estate,  as  a  resource  for  the  payment  of  the  demand ; 
and  to  such  a  sale,  upon  sufficient  notice,  and  under  the 
direction  of  a  master  by  whom  it  will  be  fairly  conducted, 
neither  party  can  justly  object :  it  is  the  best  mode  of  disposing 
of  the  property,  for  the  interest  of  both.  If  the  estate  is 
worth  more  than  the  debt,  the  mortgagor  will  have  the  be- 
nefit of  the  surplus ;  and  if  it  produces,  by  a  fair  sale  of  it,- 
less  than  that  amount  due  upon  the  bond,  the  debtor  ought 
to  make  up  the  deficiency.  The  effect  of  a  strict  foreclo- 
sure, is  to  decree  the  estate  to  the  mortgagee ;  but  the 
creditor  is  entitled  to  the  payment  of  the  debt  in  money, 
and  cannot,  in  justice  or  equity,  be  compelled  to  take  the  land 
for  his  satisfaction.  The  obUgation  of  the  debtor  is,  to  pay 
the  debt  in  money;  and  that  obligation  is  not  satisfied 
by  a  surrender  of  his  equity  of  redemption  in  the  estate 
pledged  to  secure  it.  The  security  is  collateral,  and  to  be 
applied  towards  the  satisfaction  of  the  debt,  and  not  to  be 
substituted  for  the  payment  of  it.  To  compel  the  mortga-^ 
gee  to  take  the  land  in  payment  of  the  debt,  and  to  submit 
to  the  loss  that  may  accrue  upon  the  subsequent  sale  of  it, 
would  be  to  deprive  him  of  the  full  benefit  of  his  security, 
and  impair  the  obligation  of  his  ^contract.  A  decree  of 
sale,  therefore,  is  the  remedy  which,  according  to  the  na« 

[1]  It  U  Mid  that  the  practiM  of  fereolosiog  by  lale  prevaili  in  all  the 
ftatas  of  the  Union  except  three  or  four.    Muuina  tr«  Bafilett,  8.    Fort  28S. 
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ture  of  the  c<mtFact  of  the  mortgage  su  it  19  bow  iisdtntood^ 
and  xrpaik  prineiples  ^  eqiuty,  aand  grounds  of  geueni 
pohtj  as  between  debtor  and  creditor,  thie  cout  wou^l  pre* 
fer  to  the  decree  at  strict  foreelosure^  andawoold  ad(^  m  . 
the  genera)  course  of  the  coart>  if  it  poesessestlae  li^ht,  eitfaei 
upon  common  law  principles  or  statut^uy  pnmsiooi,  to  ex* 
ercite  the  jurisdktion ;  and  its  JBeeretion  "m^itfA  bound  by 
fottner  decisione.  [1} 

But  it  is  cOTrtended,  that  bj  the  miss  of  the  common  law, 
the  equity  of  redemption  of  the  mortgagor  cannot  be  barred 
or  extinguished  in  any  other  way  Uian  by  a  decree  of  strict 
foreclosure ;  and  that  a  sale  and  maeter^s  deed  of  coDTey- 
ance  without  such  a  decree,  though  made  under  tbe  decre- 
tal order  of  this  court  expressly  directing  them>  will  be 
ineffectual  and  inoperative  to  preclude  or  bar  the  right  to 
redeem  ;  and  I  am  referred  to  elementary  writes,  and  ad* 
judged  cases,  as  supporting  these  positions^  On  my  first 
examination  of  this  cause,  my  impiessieiMrwefei  that  these 
points  had  been  settled  by  my  predecessors ;  and  that  the 
validity  of  sales  of  mortgaged  premises  under  a  decree  of 
this  court,  without  a  formal  decree  of  iorecIesiiTe  of  the 
equity  of  redemption,  for  the  satisfaction  ef  the  debt,  was 
conclusively  established ;  and  on  that  ground  my  decree 
was  founded.  I  have,  upon  this  rehearing,  agnin  recurred 
to  those  decisions  ;  and  I  continue  to  consider  them  deci* 
sive  of  the  question.  But  as  the  comiplauiant  insists  strong- 
ly, that  judicial  sales  of  mortgaged  premises  are  inuovattons, 
not  warranted  by  common  law  principles  or  by  statutory 
provisions ;  atnd  that  the  former  decisions  of  this  court  do 
not  govern  this  case ;  or  if  they  do,  that  they  are  so  palpa- 
bly erroneous,  that  they  ought  not  to  be  followed,  I  hare 
been  induced  to  examine  the  subje^  more  at  large ;  and  I 
have  done  it  the  more  willingly,  because  I  consid«'  it  im* 
portant  that  the  question  should  be  definitely  settled,  and 
for  ever  put  at  rest. 


[1]  2  K.  a  of  NewToik, 4tlied.  36^  §60.  Nel0Qn«.CaiiJi«iM,  4  Unl 
832.  Downing  v.  Falnaateer,  1  Monroe,  66.  Humes  v.  Shelbjr,  1  Tea.  79 
Eodgcts  <f.  Jones,  1  IfConl,  Ck.  221.  PftimeU  «.  Jannen'  B'k  7  Uma  h 
G.  202.    Hur*acG.*4. 
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One  fftoMtiA  upon  which  the  decree  of  fereeloenre  was    jX&UCE; 

9^^  I89X 

contended  to  be  indispensabley  is  ttaX  the  mortgagee  before 

fonecIosQre,  has  btit  a  chattel  inleteit  ia  the  knd ;;  and  a 

Mde  by  him^  can  pass  notbifng  but  the  chaHel  interest  whick 

he  ^posseseee.     The  caseflr  cited  ift  impport  ef  thie  poaitiont  r*d58' 

go  to  show,  that  a  roortgage,  llidiigh  infee^  ie  held  to  be 

personal  propertf ;  [1}  and  that  tfefe  exectitor  or  admiiitttra* 

tor»  and  ncrt  the  heir  of  the  mortgagee^  is  entitled  to  the 

money  secfired  bf  it,  [3}    And  this  rule  resnhs  frem  tkie 

principle  tha(t  the  fitortgage  it  a  mere  aecntky  for  the  paj-^ 

ment  of  the  deb<.    It  is  the  money  secured  by  the  BM)rt<^ 

gs^,  tanA  not  the  land  mortgaged^  that  belongs  to  the 

mortgagee ;  and  the  eir^ntor  or  administraitcfr  of  the  mort-^  ;     ' 

gagee,  neeessarily  becomes  entifled  to  the  seeturity,  as  aa 

incident  to  the  4ebt. 

But  it  does  not  folkr^  tliad  because  the  benefit  of  the 
mortgaige,  ac^  a  eecarity  for  the  debt,  as  long  as  the  debt 
contin^s  to  i^ubsitft^  belongs  to  th«  executor^  and  not  to  the 
heir,  t^t  the  security  cannot  be  sold  at  the  instance  of  the 
mortgagee,  under  Aie  decree  of  thie  court  for  the  satisfiac^ 
tkm  of  the  debt ;  not  do  the  eases  cited  by  the  ctBq>laiaBmt 
establish  that  doctrine,  tl  seems  to  be  euppesed  by  the 
complainant  that  the  sale  ordered  by  the  court  in  such  cases, 
is  a  sale  of  the  interest  of  tlie  mortgagee  in  the  mot^gag^ 
premises,  as  a  security  for  the  debt.  But  that  is  a  mistake ; 
it  is  tfie  land  itself^  and  the  whole  estate  aafd  interest,  as 
well  of  the  mortgagor  as  of  the  mortgagee,  that  is  ordered 
to  be  sold.  [3]  The  mortgagee  has  competent  power,  by 
his  own  act,  to  del!  and  transfer  his  deb^  and  the  securities 
he  holds  for  the  paymrent  of  it^  to  another  wiAout  consult^ 
ing  the  mortgagor  on  the  subject,  or  applying  to  the  court 
for  an  order  to  authorise  the  transfer.    But  a  private  sale 

[1}  Seo  Jack8«n  v.  Willard,  4  John.  42.  The  King  v.  St  Michaels,  1  Doug. 
e32.  Casbome  v.  Scarfe,  1  Atk.  606.  Banyan  v.  MenereaU,  II  John.  534. 
lloiigherty  V.  ttcClogsn,  S  dill  &  J.  275. 

[3}  Martiti  P.  If  owBtts  9  BiuT.  07S.  Tllonibo««k  «.  BakWy  1  QlaoD.  Ca*. 
S8i.    S.  C.  Swanii.  028.    Sm  abo  Williaisa  on  Exeo.  t575. 

|3}  So  the  intereat  of  a  tenant,  under  a  demise  fiom  a  mortgagor,  made 
afbs  the  execution  of  the  mortgage,  la  extinguished  by  fbredotore  sod  sale. 
0«tadrfl  ¥.  Ssltttt,  d  l^eolo,  214. 
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ALBANT,    by  the  mortgagee  operates  only  to  transfer  his  mortgage 
— j-^ — '—  interest  to  the  purchaser;  and  the  purchaser  under  the 
V.  mortgagee  takes  subject  to  the  mortgage  and  the  right  of 

Ooetot  i^demption.  And  Chancellor  Kent,  in  the  case  of  Hart  v. 
Ten  Eyck,  truly  observes,  that  where  a  freehold  estate  is 
held  by  way  of  mortgage  for  a  debt,  the  creditor  must  first 
obtain  a  decree  for  sale,  under  a  bill  of  foreclosure,  before 
an  effectual  sole  can  be  made  to  bar  the  equity  of  redemp- 
tion. Whenever,  th^efote,  the. mortgagee  comes  into  this 
court  for  a  decree  of  sale,  it  is  the  sale  of  the  pledge  which 
he  holds  for  the  payment  of  his  debt,  the  land  which  is  vest- 
ed in  him  as  mortgagee,  that  is  the  object  of  his  bill ;  and 
[•369]  the  purpose  of  the  decretal  order  is  to  authorize  the  •sale 

of  that  estate,  and  to  enable  the  master  to  convey  it  to  the 
purchaser.  The  question,  therefore,  is,  whether  the  court 
has  the  power  to  authorize  such  a  sale  ? 

It  is  admitted  that  the  present  practice  of  this  court  is  to 
decree  a  sale  of  the  mortgaged  premises,  and  not  a  fore- 
closure. This  practice  has  continued  00  long,  and  been  so 
general,. that  my  two  immediate  predecessors  have  recog- 
nised  it  as  the  estabUshed  course  of  the  court.  In  the  case 
of  Mills  V.  Dennis  and.  others,  (3  Jphn.  Ch.  Rep.  367,)  a 
bill  was  filed  against  several  defendants,  all  of  whom,  ex* 
cept  one,  were  heirs  at  law  of  the  mortgagor,  and  two  of 
those  heirs  were  infants,,  and  the  rest  adults  :  the  bill  was 
taken  pro  confesso  against  the  adults,  and  the  infants'  ap- 
peared and  answered  by  their  guardian.  At  the  healing,  a 
decree  was  made  for  the  sale  of  the  mortgaged  premises ; 
and  Chancellor  Kent,  in  giving  his  reasons  for  the  order 
made  in  the  cause,  after  adverting  to  the  course  of  proceed- 
ing in  England,  expressly  states,  that  the  practice  with  us 
has  been  to  sell,  and  not  to  foreclose,  as  well  ^here  infants 
as  where  adults  are  concerned ;  and  he  observed  that  he 
thought  that  course  must  generally  be  most  beneficial  to 
the  infant,  as  well  as  to  the  creditor  ;  and  there  can  be  no 
doubt,  he  says,  of  the  authority  of  the  court  to  pursue  it. 
The  reason  of  the  special  application  in  that  case,  for  the 
order  to  sell,  seems  to  have  been  the  infancy  of  two  of  the 
defendants ;  and  the  directions  of  the  chancellor  show  tlint 
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the  questions  submitted  to  his  consideration  had  reference     ^JJ^S*  ' 

to  the  interest  of  the  infants  solely.    One  of  the  points  re-      t^^iwi'  ' 

lated  to  the  sale  of  the  estate,  and  the  chancellor  gires  his  ▼. 

opinion  to  the  effect  already  stated,  in  faror  of  the  power 

of  this  court  to  sell.    It  may  bo  said  that  he  puts  the  right 

to  decree  the  sale  of  the  infant's  interest  upon  the  power  to 

change  the  estates  of  infants  from  real  to  personal  property, 

which  he  supposes  the  court  to  possess  ;  and  he  certainly 

does  refer  to  his  view  of  the  jurisdiction  of  the  court  over 

the  estates  of  infants,  as  one  ground  of  his  opinion.    But 

his  decree  embraced  the  shares  of  the  adult  heirs,  as  well 

as  those  of  the  infants,  and  he  consequently  could  not  have 

•reposed  himself  solely  upon  the  special  jurisdiction,  he  un-  [•360^ 

derstood  himself  to  have,  in  cases  of  infieincy ;  but  must 

have  acted  upon  the  general  power  of  the  court  to  direct 

the  sale. 

In  the  case  of  Dunkley  l;.  Van  Buren  and  others,  (3 
Johns.  Ch.  Rep.  380,)  a  decretal  order  directing  the  premises 
to  be  sold  by  a  master,  is  spoken  of  as  the  usual  decree  of 
the  court.  And  the  chancellor,  adverting  to  the  remedies 
of  the  mortgagee  upon  his  securities,  intimates  the  opinion, 
that  a  subsequent  suit  upon  the  bond, /or  the  remainder  of 
the  dibt  left  unsatisfied  upon  the  sale  of  the  mortgaged 
premises,  does  not  revive  the  equity  of  redemption ;  and 
that  the  English  doctrine,  that  a  subsequent  suit  opens  a 
decree  of  foreclosure,  has  no  application  to  the  case  of  a  ju- 
dicial sale  under  a  decree  ;  thus  distinctly  recognising  the 
power  of  the  court  to  direct  a  sale  of  mortgaged  premises, 
and  speaking  of  the  exercise  of  that  power  as  the  usual 
course  of  the  court. 

But  the  learned  jurist  who  pronounced  these  deci- 
sions, is  said  to  have  expressed  the  opinion  in  the  case  of 
Hart  t;.  Ten  Eyck,  that  the  mortgagee  must  obtain  a 
foreclosure  and  an  order  of  sale,  to  preclude  the  right  to 
redeem. 

In  the  case  of  Hart  v.  Ten  Eyck,  (3  Johns.  Ch.  Rep.  100, 
101,)  Chancellor  Kent,  in  noticing  the  distinction  between 
proceedings  of  creditors  upon  mortgages  of  real  estate 
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ALBANT,    sod  of  peMonal  ^ropertj,  DbMnrei^  XkU  the  crcsditor  wluD 

^- ^  kolds  clock  in  jnorti'agje,  k  aat  bound  to  wait  for  a  idl  of 

V.  foreel<Mure  Aod  decree  of  tale^  » in  the  case  of  a  moitg«fp6 

^^^^^  ^f  iaad;  but  imj  «eU,  on  reasooaUe  previous  uodce,  to  tiie 
debtor  to  neieetn*  AAkd  in  a  auhsaquent  pert  of  his  x^pin- 
tOA»  Jie  obeerr^,  tl&at  ^  if  a  £reebold  estete  be  bield  bjr  'wnf 
^f  asiortgage  for  a  debt«  then  it  sitkay  be  laid  doMF«  ee  an  m* 
variable  nAle«  tiiat  tbe  creditor  nuist  ficat  dMbsin  a  decree 
ibi:  a  sale  voder  a  bill  <eif  foreclastuie.''  l^ieae  ace  hk  es- 
pressione.  I  do  not  Yuaietetaiid  tibem  to  eonvejr  the  opin* 
ion  that  the  nort^agee  must  obtain  a  iforedosure  to  pre- 
cJLode  l^e i%ht tb  jTedieem.  Itisldiedecreeiafealeoii  abdl 
^f  foiieplosiif  e,  IhAt  it  at«ted  to  be  «eeeBsary«  rnne  pori- 
tioAe  are,  that  t^  iiioil(ga|nee  fof  laad  mnflt  *^  wait  for  a  hill 
[*d61]  .of  forecloflore  and  a  *deea?ee  of  sale/*  and  ik$t  the  creditoa 

must  first  obtain  a  decree  for  a  sale  under  a  bill  of  foseclo 
eure."    And  I  vmdiersti^  the  learned  julf  e  wbo  advaacea 
tbeBA,  to  fiftean  that  the  laort^agee  nuurt;  file  his  bill  vpmx 
bis  mortgafe^  and  obtaoA  a  deciiee  for  the  eale  <af  the  mort- 
gaiged  preHiises,  before  a  valid  eale  can  be  laiade,  or  an  ef* 
feetual  titiie  given  to  a  purchi^er.    Now,  tisnd  biU£led  bf 
the  jKKn^agee,  to  |iifoa:oe  bis  eeenintjr  i^nat  the  nnert- 
gaged  pjFCffiuses,  whether  the  object  aod  prober  of  tile  bill 
be  for  a  forecloaure  or  a  eale,  is  .ordinarfly  ealled  m  bitt  of 
foi^eckisiire.    Tjboee  teraas  are  tbua  applied  %f  Wihaot  i& 
liis  tmatiseomiaoiitgagies^iajadbf  oth«r  wiarteKson  the  subject. 
And  in  the  two  cases  of  DwJkley  v^  Van  &traa  amid  otbcn 
9xd  Mills  fo.  Dennis  and  oti^ers,  already  mentaioned«  both  de- 
cided by  ChanocUor  Kent^  and  in  which  there  wcs?e  deca^ew 
of  sale  and  no  foreclosures,  as  well  as  in  the  caaes  of  SiMk- 
erboff  t;.  Thallhimer,  and  Cponl^ell  v,  Maoemb,  hereafter 
cited^  the  bUls  axe  expreesly  etcMied  to  ha^  l>een  hiUs  of  foi«- 
closvce.    And  from  thifl  mode  of  escpreseion  i»  those  eases, 
and  which  o&en  roceure  in  his  jjudictal  (opiniQiBS,  it  is  iairif 
to  be  intended,  that  when  the  chancellor  spoke  of  adecxae 
iot  sa^  on  a  bill  of  forecloswe^  in  the  oaee  rinf  Hait  against 
Tea  Eyek,  he  had  peferenoe  to  the  usual  cemrae  af  tike 
ooart^  in  decDaeaif  a  «ale  of  moitgaged  premiaas    an  a 
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bill  filed  bj  the  mortgagee  upon  the  mortgage.  lu  this  ^^ 
Beose  of  his  expressions,  his  opinion  in  that  case  im  in  «c- 
CQordance  with  his  jBuhseqoent  decisions ;  and  is  in  itself  an  "^  v."^ 
additional  authority  in  support  of  the  power  of  the  court  to  ^o«*^*- 
decree  a  sale  of  mortgaged  premises,  to  satisfy  the  debt  of 
ike  mortgagee.  That  such  was  the  opinion  of  that  learned 
judgei  is  apparent  from  his  decisions,  and  the  reasons  given 
by  him  for  them,  as  weU  in  the  cases  abready  dted,  as  in 
those  which  fo^ow. 

Thus  in  the  case  of  Brinekerfaofft;.  Thallhiimer,  (2  Johns. 
Ch.  Rep.  486,)  on  a  bill  to  foreclose  a  mortgage,  and  which 
bill  was  taken  pro  confesso^  a  decree  was  made  by  him  in 
the  usual  form,  for  the  sale  %i.  the  morlga^ged  premises,  or 
so  much  thereof  as  should  be  necessary  to  answer  the  pur* 
poses  of  the  decree. 

•So  in  the  case  of  Campbell  v.  McComb,  (4  Johns.  Ch.  [•362 

Rep.  534,)  a  decree  was  made  for  the  aale  of  the  mortga- 
ged premises,  for  the  paymenit  of  the  debt.  And  in  neither 
of  these  cases,  does  any  decree  of  ioredosure  ^peapr  to 
have  been  entered  or  noade.       ^ 

In  the  case  of  Ferine  v.  Dunn,  (3  Johns.  Clau  Rep.  140,) 
which  was  a  bill  to  redeem  a  mortgage,  a  distinction  is  ta- 
ken between  a  decree  of  strict  foreclosure,  and  a  decree  lot 
sale.  The  legal  effect  of  •each  is  briefly  Jtated,  and  a  de- 
cided preferemce  giyen  to  the  decree  of  ^ale,  which  is  pro- 
DOimced  to  be  the  osualcourse  of  the  couxt.  Tiseating^tf  the 
terms  of  redemption  allowed  the  mortgager  <m  a  biU  to 
foreclose,  the  chancellor  observes,  that,  the  mle  and  prae- 
tice,  of  which  he  speaks,  apply  only  to  cases  of  strict  fore- 
ck)sure,  when,  by  the  decree,  the  equity  of  redanaptioen  is  % 
barred,  and  the  complete  title  is  vested  in  the  caorljgagee. 
The  rule,  he  says,  does  not  apply  to  <:a6es  of  decrees  ior 
the  sale  of  the  mortgaged  premises,  according  to  war  usual 
practice.  The  mortgagor,  in  such  cases,  he  obs^ireai,  is 
not  subjected  to  a  severe  and  absolute  forfeitiire  of  «iU  his 
right ;  but  he  has  a  chance  of  the  surplus  moneys  ^riaiiig 
from  the  sale,  and  is  placed  upon  the  same  Ibotkifg  of  equaJi- 
ty  with  debtors  against  whom  judgments  are  Bendene^i  «oA 
executions  awarded  at  law. 
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In  the  case  of  Kershaw  v.  Thompson,  (4  John.  Ch.  Rep 
609,)  there  had  been  a  sale  of  the  mortgaged  premises 
tinder  a  decree  of  the  court  in  the  cause ;  and  the  appHca- 
tion  was  by  the  purchaser,  to  be  put  into  possession  of  the 
premises,  which  were  withheld  from  him  bj  the  wife  of 
the  mortgagor.  The  decree  under  which  the  petitioner 
purchased  was  in  these  terms :  "  That  the  rights  of  Thomp- 
son and  his  Mrife  be  sold  bj  a  master,  and  that  he  execute 
a  deed  to  the  purchaser,  and  bring  the  purchase  money  into 
court."  .  And  the  chancellor,  in  his  opinion,  states,  that  a 
bill  to  foreclose  the  equity  of  redemption,  is  a  suit  concem- 
mg  the  realty  and  in  rem ;  and  the  power  that  can  dispose 
of  the  fee,  must  control  the  possession.  The  parties  to  the 
suit  are  bound  by  the  decree :  their  interests  and  rights  are 
concluded  by  it ;  and  it  would  be  very  •unfit  and  unreason- 
able that  the  defendant,  whose  right  and  title  has  been  passed 
upon  and  foreclosed  by  the  decree,  should  be  able  to  retain 
the  possession  in  despite  of  the  court. 

These  decisions  of  Chancellor  Kent,  with  his  exposition 
of  the  grounds  of  them,  most  clearly  show  him  to  have  held 
a  decided  opinion  in  favor  of  the  jurisdiction  of  the  court  to 
direct  a  sale  of  the  mortgaged  premises,  instead  of  decree* 
ing  a  strict  foreclosure ;  and  that  he  considered  a  decree  of 
sale  to  be  the  usual  course  of  the  court. 

The  same  opinion  was  entertained  by  the  late  chancellor. 
In  the  case  of  Bridgen  v.  Carhartt,  (1  Hopkins,  234,)  the 
complainant,  holding  two  mortgages  against  the  defendant 
upon  distinct  premises,  filed  his  bill  upon  his  mortgages,  to 
obtain  satisfaction  of  his  demands.  A  sale  was  decreed ; 
and  one  of  the  mortgaged  tracts  being  insufficient  in  value 
to  pay  the  sum  charged  upon  it,  and  the  other  mortgaged 
tract  exceeding  in  vsdue  the  debt  for  which  it  was  mortga- 
ged, the  complainant  asked  the  court  to  direct  that  the  ex- 
cess  arising  from  the  sale  of  one  of  the  mortgaged  tracts, 
beyond  the  sum  with  which  that  tract  was  charged,  should 
be  applied  to  satisfy  so  much  of  the  debt  secured  by  the 
other  mortgage,  as  might  not  be  received  by  the  sale  of  the 
premises  thereby  mortgaged.  The  application  was  refus- 
ed :  and  the  chancellor,  in  the  course  of  his  reasoning  on 
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the  subject,  observes,  that  "  the  situation  of  the  complain- 
ant in  respect  to  the  debt  secured  by  the  inadeqtiate  mort- 
gage, was  that  of  any  othsr  mortgage  creditor,  where  the 
land  is  of  less  value  than  the  sum  for  which  it  is  mortgaged ; 
that  the  mortgage  is  a  specific  incumbrance  upon  the  land 
for  the  debt,  but  that  the  bond  binds  the  debtor  for  the 
whole  debt,  whether  the  land  is  a  sufficient  or  an  insuffi- 
cient security ;  and  that  the  remedy  of  the  complainant  for 
that  part  of  the  debt  which  is  not  obtained  from  the  land, 
is  upon  the  bond." 

This  case  appears  to  me  to  fully  warrant  the  conclusion, 
that  the  chancellor  who  decided  it,  held  the  opinion  that  the 
mortgagee  has  the  right  first  to  exhaust  his  security  by  a 
sale  of  the  land ;  and  if  his  debt  is  not  fully  satisfied  by  "the 
proceeds,  to  pursue  his  remedy  on  his  bond  for  the  defi- 
ciency. For  it  is  obvious  that  the  mortgaged  premises  must 
first  be  sold,  and  the  avails  applied  towards  the  payment  of 
the  debt,  before  the  remedy  can  be  had  upon  the  bond  for 
that  part  of  the  demand  which  is  not  obtained  from  the 
land.[l] 

But  if  any  doubt  could  remain  of  the  opinion  of  Chancel- 
lor Sandford  on  the  subject,  the  question  is  put  at  rest  by  the 
caset>f  Sedgwick  v.  Fish,  (1  Hopkins,  594,)  in  which  he 
expressly  declares,  that  the  sale  of  mortgaged  premises  un- 
der decrees  of  this  court,  has  long  been  an  established 
practice  ;  and  that  the  proceeding  is,  in  effect,  an  execution 
for  the  mortgage  debt  against  the  mortgaged  land.  But 
that  the  ancient  practice,  of  a  decree  of  a  foreclosure  of  the 
equity  of  redemption,  without  a  sale,  has  not  been  abolished ; 
and  that  the  mortgagee  may  still  take  a  decree  for  a  mere 
foreclosure.  Thus,  it  is  seen  that  Chancellor  Sandford  ex- 
pressly recognised  the  sale  of  mortgaged  premises,  as  the 
well  established  and  long  settled  course  of  the  court ;  and 
regtirded  the  decree  of  strict  foreclosure  as  an  ancient  prac- 
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[l]  Although  there  hM  been  »  variety  of  judicial  dicta,  the  better  opinion 
meeMOM  to  be,  that  after  a  foreclosure,  with  or  without  a  subsequent  sale,  the 
mortgagee  may  sue  at  law  for  the  deficiency ;  see  4  Keiit,  tl83  See  also 
Perry  v.  Baker,  8  Vesey  527.  Hatch  v.  White,  2  Gallis.  152.  Oraaly  v, 
SwMi,  3  M^ion,  474.    Cullum  v,  Emanuel,  1  Alab.  23. 
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tice,  which  had  been  disused,  though  not  abolished,  and 
which  the  mortgagee,  though  at  Uberty,  is  not  bound  to 
pursue. 

It  was  intimated  that  Chancellor  Sandford  merely  con- 
formed to  the  practice  of  the  court  as  he  found  it,  and  never 
gave  the  sanction  of  his  authority  to  the  principle  on  which 
it  rests.  No  case  appears  to  have  come  before  him,  id 
Vhich  the  jurisdiction  was  directly  drawn  in  question ;  but 
from  the  continual  eixercise  of  the  power  during  the  time  he 
sat  in  the  court,  and  from  his  recognition  of  the  practice  as 
the  course  of  the  court,  expressing  no  doubt  of  the  principle 
it  involved,  but  alluding  to  it,  as  he  did  in  the  two  cases  to 
which  I  have  referred,  with  manifest  approbation,  he  must 
be  understood  as  giving  it  his  sanction ;  and  his  opinions 
thus  judicially  pronounced,  want  nothing  but  the  form  of  an 
express  decision  on  the  point,  to  give  them  the  weight  of 
authority. 

But  the  case  of  Lansing  against  the  Albany  Insurance 
Company,  (1  Hopkins,  102,)  was  a  direct  decision  upon 
•the  point.    It  was  a  bill  of  review,  seeking  to  reverse  a 
prior  decree  of  the  court  for  the  sale  of  mortgaged  premises, 
ai^  erroneous,  on  the  ground,  amongst  other  reasons,  that  it 
is  contrary  to  law  to  decree  a  sale  of  lands  mortgaged  ib  fee. 
The  defendants  demurred  to  the  bill.    The  chancellor  be- 
ing a  stockholder  in  the  Albany  Insurance  Company,  de- 
clined to  hear  the  cause,  and  it  was  heard  before  the  chief 
justice,  who  being  of  opinion  that  the  sale  was  legal,  and 
that  the  other  objections  to  the  decree  were  untenable,  al 
lowed  the  demurrer ;  and  in  his  reasons  for  his  decree  he 
declared  that  sales  on  mortgages  in  fee  have  been  directed 
by  this  court  since  its  first  organization,  or  at  least  since  the 
passing  of  the  statute  authorizing  sales  on  mortgages,  and 
that  at  present  such  sales  are  expressly  authorized  by  sta- 
tute. 

It  is  alleged  that  the  chief  justice  was  incorrect  in  sup- 
posing that  the  court  was  in  the  practice  of  decreeing  sales 
of  mortgaged  premises  at  so  early  a  period  as  the  passage 
of  the  act  to  which  he  refers.  But  without  tracing  the 
practice  to  its  origin,  it  is  sufficient  to  say,  that  the  act  now 
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in  force  recognising  the  jurisdiction,  and  authorizing  sales 
by  masters,  was  passed  in  1813,  at  which  time  it  is  believed 
that  the  court  was  in  the  constant  exercise  of  the  power : 
and  the  case  of  De  Labigarre  and  wife,  v.  Bush,  furnishes 
an  example  of  such  a  decree  at  a  much  earlier  period. 

In  the  case  of  De  Labigarre  and  wife  v.  Bush,  (2  Johns. 
Rep.  490,)  an  order  was  made  in  1806  for  the  sale  of  the 
mortgaged  premises  to  satisfy  the  debt :  the  caiise  was 
much  litigated,  and  the  order  was  appealed  from,  and  modi- 
fied by  the  court  for  the  correction  of  errors.  It  was  a 
cause  of  great  interest,  involved  important  points,  and  was 
contested  by  some  of  the  ablest  counsel  then  at  the  bar; 
and  yet  no  question  was  made  of  the  power  of  the  court  to 
order  the  sale.  But  it  was  assumed  to  be  within  the  ac- 
knowledged jurisdiction  of  this  court ;  and  the  court  of  the 
last  resort,  in  modifying  the  decree,  acted  upon  it  as  in  the 
usual  course  of  the  court  of  chancery.  It  must,  •therefore, 
have  been  the  understanding  of  the  judges  of  both  courts  at 
that  day,  that  the  decree  for  the  sale  of  mortgaged  premises 
by  this  court,  was  within  its  powers. 

It  was  suggested  that  this  cause  arose  under  the  act  then 
in  fgrce  concerning  the  absent  mortgagors,  and  that  it  is  to 
be  regarded  as  an  exception  to  the  general  rule,  and  the  de- 
cree of  sale  as  authorized  by  the  special  provisions  of  that 
act.  I  see  no  evidence  on  the  face  of  the  case  as  reported, 
to  show  it  to  have  been  the  case  of  an  absent  mortgagor. 
The  bill  was  filed  on  the  11th  of  October,  1800,  by  Bush 
against  P.  W.  Livingston,  Peter  De  Labigarre,  and  Mar- 
garet his  wife,  certain  judgment  creditors  of  De  Labigarre, 
and  Andrew  Stockholm,  for  the  foreclosure  of  a  mortgage 
executed  by  De  Labigarre  and  wife  to  Livingston,  and  as- 
si^ed  by  him  to  Bush.  An  answer  of  De  Labigarre  and 
wife  was  put  in  without  oath,  and  the  other  parties  having 
answered  or  disclaimed,  such  further  proceedings  were  had 
in  the  cause,  that  an  order  was,  on  the  24th  of  May,  1802, 
entered  therein  for  the  sale  of  the  mortgaged  premises. 
On  the  15th  of  June,  1802,  on  the  petition  of  De  Labigarre 
and  wife,  the  sale  was  suspended  and  leave  given  to  them 
to  put  in  a  further  and  more  perfect  answer ;  and  on  the 
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28tli  of  August  they  filed  their  answer.  After  some  inter 
mediate  proceedings,  mentioned  in  the  report  of  the  case, 
an.  order  was  made  on  the  6th  of  March,  1806,  referring  it 
to  a  master  to  report  the  sum  due,  for  principal  and  interest 
to  the  complainant,  and  the  sum  due  on  the  mortgage,  and 
also  the  value  of  the  mortgaged  premises.  On  the  4th  of 
April,  1806,  the  report  of  the  master  came  in ;  it  was  con 
firmed  on  the  6th  of  that  month,  and  on  the  7th  of  April. 
1806,  the  chancellor  ordered  that  the  mortgaged  prenuses 
should  be  sold ;  and  that  all  proper  parties  should  join  the 
sale ;  and  that  the  moneys  arising  therefrom  should  be 
brought  into  court,  to  be  applied  in  the  first  place  to  pay  the 
amoimt  reported  due  the  complainant,  on  his  securities, 
with  interest ;  and  the  residue  to  abide  the  further  order  of 
the  court.  It  was  from  this  order  that  De  Labigarre  and 
wife  appealed. 

The  proceedings  in  cause  then,  from  the  filing  of  the 
•bin  to  the  appeal  from  the  order  of  sale,  are  according  to 
the  usual  course  of  the  court  in  ordinary  cases  of  bills  for 
the  foreclosure  and  sale  of  mortgaged  premises.  I  discern 
no  trace  in  them  of  any  proceeding  pecnUar  to  the  case  of 
an  absent  mortgagor,  or  indicating  that  De  Labigarre  and 
wife  were  proceeded  against  as  absent  mortgagors  under 
the  act. 

But  if  the  suit  was,  in  any  stage  of  it,  prosecuted  against 
those  defendants  as  absent  mortgagors,  it  took  a  different 
turn  before  the  decree,  of  sale  of  the  7th  of  j^pril,  1806 : 
and  that  decree  must  have  been  made  under  the  general 
powers  of  the  court,  and  not  under  the  special  provisiona 
of  the  act  relative  to  proceedings  under  absent  mortga- 
gors. 

To  authorize  a  decree  for  the  sale  of  mortgaged  pre- 
mises, in  a  suit  in  this  court  against  an  absent  mortgagor, 
under  the  provisions  of  the  act  then  in  force,  for  making 
*ocess  in  courts  of  equity  effectual  against  mortgagors  who 
absconded  or  refused  to  appear,  the  bill  must  be  taken  pro 
confesso  against  the  mortgagor,  before  the  court  decreed 
a  sale  of  the  mortgaged  premises ;  and  the  order  for  taking 
the  bill  pro  ccnfesso  must  be  founded  on  a  previous  order« 
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vrhich  the  court,  upon  an  afl5davit  that  the  mortgagor  had     g^^S* 
vdthdrawn  out  of  the  state,  or  could  not,  upon  due  enquiry, 


be  found  therein  so  as  to  be  served  with  process,  was  au-  ▼. 

thorized  to  make,  requiring  him  to  appear,  by  the  day  named  ^oeAeL 
therein ;  and  if  the  mortgagor  did  not  appear,  the  court 
might,  on  satisfactory  proof  of  the  publication  of  the  order, 
as  directed  by  the  act,  decree  the  sale.  But  if  afterwards 
he  mortgagor,  at  any  time  before  the  sale,  caused  his  ap- 
pearance to  be  entered,  and  paid  the  costs,  the  sale  was  to 
be  stayed,  and  thereupon,  such  appearance  being  entered, 
the  proceedings  ^subsequently  to  be  had  in  the  cause,  were 
to  be  such  as  are  had  in  cases  where  the  original  ap- 
pearance is  entered  in  due  season.  Now,  in  the  case  of 
Bush  V.  Labigarre  and  wife,  the  bill  does  not  appear  to  have 
been  taken  ;>ro  confesso  against  the  mortgagors  ;  and  it  is, 
moreover,  distinctly  stated,  that  they  did  appear,  and  put 
in  an  answer  to  the  bill.    The  first  order  •of  sale  was  set  [•368^ 

aside  on  their  petition  ;  and  if  they  were  not  in  court  be- 
fore, they  must  have  etitered  their  appearance  when  they 
put  in  their  answer,  under  the  leave  given  them  by  the 
court  for  that  purpose;  and  having  appeared,  they  were 
entitled,  in  the  further  progress  of  the  cause,  to  all  the  pri- 
vileges of  other  defendants  ;  and  no  decree  could  be  made 
against  them,  which  could  ^not  be  made  against  other  mort- 
gagors, by  the  ordinary  powers  of  the  court,  and  according 
to  the  usual  forms  of  proceeding. 

With  these  judicial  opinions  of  my  predecessors,  and  an 
express  adjudication  of  this  court  before  me,  sanctioning  a 
decree  for  the  sale  of  mortgaged  premises,  on  the  prayer 
of  the  mortgagee,  to  satisfy  the  debt  secured  by  the  mort- 
g'age,  can  I  pronounce  the  sale  in  this  case  to  have  been 
Ulegal  and  void,  and  on  that  ground  allow  the  complainant 
to  redeem  the  estate  ?  My  own  convictions  are  in  accor- 
dance with  those  of  my  predecessors ;  but  if  I  had  differed 
from  them  in  opinion,  the  error  on  their  part  must  have 
been  gross  and  palpable,  to  induce  me  to  overrule  their 
deoisions. 

Bat  the  complaint  insisted  that  the  equity  of  redemption, 
if  foreclosed  by  the  sale,  was  opened  by  the  subsequent 
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proceedings  of  the  defendant  upon  his  judgment ;  and  that 
he  is  therefore  entitled  to  redeem  the  premises,  notwith* 
standing  the  sale.  This  point,  in  that  view  of  it,  is  involved 
in  the  first :  for  if  the  purchases  are  suffered  to  be  redeemed, 
the  sale  is  nugatory.  But  if  the  court  has  the  jurisdictioA 
to  decree  a  sale,  that  sale  must  be  conclusive,  and  the  title 
of  the  purchaser  mu^  be  absolute.  In  the  present  case» 
part  of  the  premises  was  purchased  by  the  mortgagor,  but 
the  residue  was  sold  to  strangers ;  and  in  other  cases, 
strangers  frequently  became  the  purchasers  of  the  whole : 
but  whoever  the  purchasers  may  be,  the  title  they  acquire 
by  a  master's  deed  must  be  irredeemable,  or  the  sale  w&M 
be  illusory. 

The  rule»  that  a  foreclosure  in  equity  is  opened  by  a 
subsequent  action  at  law  upon  the  bond,  is  founded  on  this 
principle :   that  the  mortgagee  who  obtains  a  decree  of 
foreclosure,  as  long  as  he  holds  under  it,  must  be  deemed 
•to  take  the  estate  for  the  debt :  and  if  he  afterwards  pro- 
ceeds, as  he  may  do,  on  his  bond  for  the  recovery  of  the 
debt,  he  must  be  deemed  to  waive  his  decree,  and  lets  in 
the  mortgagor  to  the  right  of  redemption.    But  that  rule 
does  not  apply  to  judicial  sales.    The  object  of  the  sale  is 
to  convert  the  estate  .into  money,  to  be  applied  to  the  pay- 
ment of  the  debt ;  and  when  tl}e  proceeds  of  the  sale  are 
thus  applied,  the  whole  or  a  portion  of  the  debt  equal  to 
the  avails  of  the  mortgaged  premises,  is  satisfied ;  and  the 
action  \ipon  the  bond,  is  for  the  residue  and  balance  only 
of  the  debt  which  is  left  unpaid.    The  purchaser  pays  the 
value  of  the  estate,  and  the  mortgagor  obtains  the  full 
benefit  of  it,  by  the  application  of  the  purchase  money  to 
the  payment  or  reduction  of  his  debt.    If  the  proceedB  of 
the  sale  are  insufficient  to  satisfy  the  debt,  he  remains  liar 
ble  for  the  deficiency,  and  he  cannot  complain  of  being 
called  upon  to  pay  it,  and  upon  no  principle  of  equity, 
could  he  be  permitted  for  that  cause  to  disturb  the  sale,  of 
reclaim  the  premises  from  the  purchaser. 

In  the  case  of  Hatch  v.  White,  (2  Gallison,  152,)  Judge 
Story,  in  deciding  the  question  before  him,  was  led  to  ex- 
amine the  position,  that  a  decree  of  foreclosure  is  openoQ 
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by  a  subsequent  action  against  the  mortgagor,  for  the 
remainder  of  the  debt  left  unsatisfied  upon  the  sale  of  the 
mortgaged  premises ;  and  upon  a  review  of  the  decisions 
of  the  English  court  of  chancery  on  the  point,  and  a  full 
consideration  of  the  principles  of  equity  applicable  to  it, 
he  expresses  a  clear  and  decided  opinion  against  the  rule, 
as  inyolving  an  unsoxmd  and  indefoitible  principle.  And 
Chancellor  Kent,  in  the  case  of  Duncan  v.  Van  Buren, 
says,  that  if  the  point  was  before  him,  he  should  be 
much  inclined  to  agree  in  opinion  with  Judge  Story,  that 
there  is  no  just  foundation  for  the  doctrine,  and  that  he 
should  especially  doubt  of  its  application  in  the  case  of  a 
judicial  sale  under  a  decree ;  and  in  the  case  of  Ferine  v. 
Dunn,  he  intinl^tes  a  strong  opinion  to  the  same  effect. 
The  mortgagee,  he  says,  in  the  case  of  a  sale  of  the  mort- 
gaged premises  under  a  decree  of  the  court,  has  a  chance 
of  the  surplus  money  arising  from  the  sale ;  and  is  placed 
upon  *Hhe  same  footing  of  equality  with  debtors  against  whom 
judgments  are  rendered  and  executions  issued.  And  if  so, 
the  mortgagee  must  surely  be  liable  for  the  residue  of  the 
debt,  which  the  sale  of  the  mortgaged  premises  does  not 
satisfy,  on  the  same  principle  that  the  debtor  remains  liable 
for  the  residue  of  the  judgment  debt,  which  is  not  made 
by  the  execution ;  and  a  subsequent  suit  at  law  of  the  mort- 
gagee will  no  more  open  the  sale,  and  reviye  the  right  to 
redeem  the  mortgaged  premises,  than  a  subsequent  execu- 
tion on  the  judgment  against  the  debtor  will  entitle  him  to 
open  the  sales  under  die  first  execution  and  redeem  the 
property  that  was  sold. 

The  intimation  of  Chancellor  Sandford,  in  the  case  of 
Bridgen  v.  Carhartt,  that  the  remedy  of  the  mortgagee  for 
that  part  of  the  debt  which  is  not  obtained  from  the  land  is 
upon  the  bond,  clearly  shows  that  his  opinion  coincided 
with  that  of  Chancellor  Kent,  that  a  subsequent  suit  at  law 
for  the  residue  of  the  debt,  which  the  mortgaged  premises 
fails  to  satisfy,  does  not  open  the  sale,  or  revive  the  right 
to  redeem. 

This  court,  then,  has  already  settled  the  principles  which 
are  to  govern  this  case ;  and  has  judicially  expressed  the 
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decided  opinion,  that  the  court  has  the  jurisdiction  to 
decree  a  sale  of  mortgaged  premises;  and  that  a  subse* 
quent  suit  for  the  residue  of  the  debt  does  not  open  the 
decree.  But  it  is  said  that  the  practice  of  this  court  in 
decreeing  the  sale  of  mortgaged  premises,  when  it  was 
introduced,  was  an  innovation  upon  the  course  of  proceed- 
ing in  the  English  court  of  chancery ;  and  how  far  it  may 
be  so,  I  propose  presently  to  enquire.  But  if  it  was  so, 
it  violated  no  rule  of  law,  but  was  in  conformity  to  the 
principles  of  equity  applicable  to  the  contract  of  debtor  and 
creditor;  and  this  court,  therefore,  in  adopting  it,  acted 
up  to  its  own  principles,  and  did  no  more  than  mete  to  the 
mortgagee  the  measure  of  equity  to  which  he  was  entitled. 
I  proceed  briefly  to  inquire  how  far  the  course  of  pro- 
ceeding on  mortgages,  in  this  court,  does  differ  from  that 
of  the  English  court  of  chancery ;  and  whether  we  divide 
from  them  in  principle,  or  in  points  of  practice  only. ,  In 
*the  origin  of  this  branch  of  the  jurisdiction  of  the  court 
when  equity  interposed  to  relieve  the  mortgagor  from  the 
forfeiture  of  his  legal  estate,  the  form  of  the  remedy  would 
naturally  be,  to  allow  the  defaulter  to  redeem  the  estate, 
upon  the  performance  of  the  original  condition,  by  the  pay- 
ment of  the  money  by  a  given  day ;  and  from  this  equity 
resulted  the  rule,  that  to  extinguish  or  bar  the  right  to 
redeem,  the  mortgagor  must  be  called  upon  by  the  process 
of  the  court  to  pay  the  debt  and  redeem  the  estate  within 
a  limited  time,  or  to  submit  to  have  the  door  to  redemption 
closed  against  him.  These  remedies  still  continue  in 
force,  both  in  England  and  in  this  country ;  but  with  us, 
the  rule  requiring  a  strict  foreclosure  to  bar  the  equity  of 
redemption,  has  been  superseded  by  the  decree  of  sale,  as 
the  general  course  of  the  court ;  while  in  England,  the 
ancient  form  of  strict  foreclosure  still  continues  to  be  the 
course  of  proceeding  on  mortgages  of  estates  in  possession 
and  has  given  way  but  partially  to  the  decree  of  sale.  In 
both  countries,  the  old  rule  of  foreclosure  has  been  relaxed, 
and  decrees  of  sale  admitted  as  a  substitute ;  and  they  dif- 
fer only  in  the  extent  to  which  the  relaxation  has  been 
carried.    But  the  principle  on  which  a  decree  for  a  sale  is 
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partiaDy  admitted  in  Englaad,  folly  justLfted  this  court  in    ^^^'JS^' 
gabslitating  it,  (if  deemed  necessary  or  expedient)  as  the  — j^- — " 
general  course  of  practice  in  this  country.    The  principle  y. 

is,  that  th^  mortgage  being  now  regarded  and  treated  as  a 
contract,  pledging  the  land  to  secure  the  payment  of  the 
debt ;  and  not  as  a  convi^yancey  creating  an  absolute  estate, 
defeasible  by  the  performance  of  the  condition ;  the  sale 
of  the  land  to  satisfy  the  debt,  on  the  default  of  the  debtor 
to  discharge  it,  has  become  an  appropriate  remedy  for  the 
mortgagee  upon  the  security,  and  may  be  substituted  for 
the  foreclosure  of  the  right  to  redeem,  whenever  the  strict 
foreclosure  is  inadequate,  or  not  adapted  to  the  purposes 
of  equity.  Now,  the  effect  of  the  strict  foreclosure,  is  to 
Test  the  mortgagee  with  the  absolute  ownership  of  the 
land,  which  he  never  intended  to  purchase  ;  while  the  sale 
of  the  pledge  restores  to  him  the  money  he  loaned,  and  the 
repayment  of  which  was  the  object  of  his  ^contract,  and  [*372 

ought  to  be  the  fruit  of  his  security.  And  it  follows,  tha:t 
in  this  country,  where  the  mortgfige  is  generally  under- 
stood to  be  a  q^ere  security  for  money,  (and  lands  are  by 
law  subject  to  the  payment  of  debt,)  the  right  to  sell,  or 
the  power  to  compel  a  sale  of  the  estate  in  mortgage,  is  • 
essential  to  the  efficacy  and  value  of  the  security,  and  is 
necessarily  incident  to  the  contract. 

When  the  security  consists  of  the  pledge  of  stocks,  per- 
sonal effects  or  chattels  real,  the  remedy  in  both  countries 
is  admitted  to  be  by  a  sale  of  the  pledge  for  the  satisfac- 
tion of  the  debt ;  and  why  is  it  the  same  remedy  may  not 
be  applied  to  the  mortgages  of  real  estate,  which  are  equally 
understood  to  be  collateral  ecurities,  merely  for  the  per* 
sonal  contracts  of  the  mortgagor  ? 

The  English  court  of  chancery,  however,  notwithstand* 
ing  the  change  of  the  mortgage  contract,  from  a  conditional 
sale  to  a  collateral  security,  adheres,  as  a  general  rule,  to 
the  course  of  proceeding  by  foreclosure  instead  of  sale. 
But  that  coiirt  does  not  adhere  to  that  course  as  a  matter 
of  necessity,  or  because  any  serious  doubt  is  entertained 
of  its  power  to  substitute  a  sale ;  but  because  the  change  is 
not  .deemed  expedi^it*    But  the  preference  given  by  the 
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court  to  the  foreclosure  as  a  rule  of  practice,  could  not 
bind  this  court  to  the  same  course  of  proceeding,  nor  pre* 
elude  us  from  substituting  the  decree  for  the  sale  of  the  mort* 
gaged  premises,  as  the  general  course  of  this  court,  if  a 
sale  be  a  more  suitable  remedy,  in  this  country,  than  a 
strict  foreclosure.  There  are  sotSid  reasons  for  r^uiring 
the  sanction  of  a  court  to  such  a  sale,  and  the  superintend- 
ence of  an  officer  of  the  court  in  conducting  it.  But  there 
can  be  no  solid  objection,  in  principle,  to  a  judicial  sale  of 
real  estate,  pledged  by  way  of  mortgage  as  a  security  for 
the  satisfaction  of  the  debt,  on  the  application,  or  with  the 
consent  of  the  creditor,  to  whom  it  is  pledged.  The  title 
is  vested  in  the  creditor,  and  the  debt  is  owing  to  him ;  the 
form  of  the  instrument  by  which  the  security  is  created, 
entitles  him  to  the  land  itself,  on  the  default  of  payment 
of  the  debt ;  and  the  substance  of  the  contract  is,  that  the 
land  shall  stand  as  security  for  the  debt,  to  be  applied,  •on 
default  of  payment  by  the  debtor,  to  the  satisfaction  of  the 
creditor  ;  and  if  the  creditor  consents  to  the  sale  of  the 
pledge,  for  the  satisfaction  of  the  debt,  the  debtor  has  no 
just  cause  of  complaint ;  for  he  reaps  the  fruit  of  the  estate 
in  mortgage,  by  the  application  of  the  proceeds  to  the  dis- 
charge of  the  debt.  It  is  obviously  for  the  benefit  of  the 
mortgagor  that  the  sale  should  take  place,  in  preference  to 
the  foreclosure,  for  most  generally  the  pledge  exceeds  the 
value  of  the  debt  it  is  given  to  secure ;  and  the  mortgagor, 
in  the  case  of  a  sale,  will  be  entitled  to  the  overplus,  if  the 
proceeds  shall  exceed  the  amount  of  the  debt.  And,  more- 
over, as  the  mortgagee  has  a  double  security  for  his  money, 
the  personal  bond  of  the  mortgagor  and  the  estate  vested 
in  him  by  the  mortgage,  if,  as  has  been  before  remarked, 
his  remedy  upon  his  mortgage  was  confined  to  a  strict  fore- 
closure, he  would  never  pursue  it,  until  he  had  first 
exhausted  his  remedy  against  the  mortgagor  upon  his  bond, 
unless  the  value  of  the  estate  greatly  exceeded  the  amount 
of  the  debt.  The  consequence  would  be,  that  in  all  cases 
where  the  strict  foreclosure  would  benefit  him  and  preju- 
dice the  mortgagor,  the  mortgage  would  be  foreclosed ;  but 
where  the  estate  was  deemed  a  slender  security  for  the 
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debt>  the  remedy  on  the  bond  would  be  first  pursued^ 
and  the  mortgage  kept  in  reserve  for  making  up  what- 
ever deficiency  there  might  be. 

The  force  of  these  considerations  has  been  felt  by  the 
English  courts ;  and  Lord  £rskine,iin  the  case  of  Perry  V0 
Barker,  (13  Yesey^  197,)  admits  that  a  decree  for  the  sale 
of  the  estate,  instead  of  a  foreolosufe,  would  be  snore  ana^ 
logous  to  the  relative  situationof  lender  and  .borrower ;  and 
that  the  English  court  of  chancery  on  decreedng  a  forecla* 
sure  instead  of  a  sale  of  mortgaged  premises,  does  not  act 
altogether  up  to  ils  own  principle.  He  manifestly  prefers 
the  course  that  prevails  in  Ireland,  where  the  decree  is  for 
a  sale  instead  of  a  foreclosure ;  and  where,  if  the  sale  pro- 
duces more  than  the  debt,  the  syrplus  goes  to  *the  mortga^^ 
gor ;  if  less,  the  mortgagee  has  his  remedy  jEbr  the  difference* 

It  is  obvious,  then,  that  the  opinion  of  Lord  Erskine  was, 
that  the  court  in  whioh  he  sat  possessed  the  power  to  decree 
asale  instead  of  a  foreclosure ;  and  that  the  sale  of  the 
mortgaged  premises,  for  the  satisfaction  of  the  debt,  would 
be  more  in  accordance  with  the  principles  of  equity,  as 
between  debtor  and  creditor,  than  the  practice  which  pre- 
vailed in  the  court,  of  decreeing  a  fordosure. 

But  notwithstanding  the  superior  advantages  of  a  sale; 
and  the  weight  of  Lord  Erskine's  opinion  in  its  favor,  the 
general  course  of  the  court  of  chancery  in.England^  upon 
mortgages  of  estates  in  possession,  has  been  to  decree  a 
foreclosure  and  not  a  sale  of  the  estate.  Still,  however,  that 
oourt,  in  cases  of  infant  mortgagors,  has  deviated  from  the 
general  rule,  and  decreed  a  sale. 

Thus  in  the  case  of  Booth  v.  Rich,  (1  Yem.  295,)  which 
occurred  jHior  to  1684„  there  being  an  infant  party  to  the 
aoit,  the  court  held  that  he  could  not  be  foreclosed  without 
a  day  to  show  cause  against  the  decree  after  .he  should 
attain  his  full  age  of  twenty-one  years  ;  but  that  the  proper 
way,  in  such  a  case,  was  to  decree  the  land  to  be  sold  to 
pay  the  debt,  and  that  such  a  decree  would  bind  the  infant. 
But  the  rule  laid  down  in  the  case  of  Booth  v.  Rich,  would 
seem  to  have  fellen  in  after  times  into  disuse ;  for  Sr  Wil* 
liaoi  Grant,  the  master  of  the  rolls  in  1811,  when  it  was 
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'  sale,  instead  of  the  usual  decree,  as  more  advantageous  to 


T.  the  infant,  said  that  the  modem  practice  was  to  foreclose 

Godet  infants ;  and  if  no  instance  could  be  found  in  which  the 
case  cited  had  been  f(SiUowed,  he  would  not  make  the  pre- 
Q^ent  of  a  decree  of  sale  ;  and  no  such  case  being  pro- 
duced, the  usual  decree  was  made  for  a  foreclosute,  with  a 
day  to  show  cause.  From  the  reason  given  by  Sir  William 
Grant,  for  his  refusal  to  direct  a  sale,  it  is  manifest  that  he 
c<Nisidered  the  sale,  not  as  wrong  in  principle,  but  as  against 
the  course  and  practice  of  the  court.  He  expressed  no 
doubt  of  his  right  to  make  the  decree,  but  he  refused  to 
[*375]  exercise  the  power  *bedause  he  would  not  make  the  prece* 

dent.  He  did  not  questioi^the  authwity  of  the  case  which 
was  cited,  but  said  that  the  modem prtu^ice'WBs  to  foreclose 
infants,  and  he  did  not  incline  to  change  it.  But  his  refus^ 
al  to  make  the  precedent^  implies  the  power  to  make  it  if 
he  had  seen  fit  to  do  so.  If  he  had  distrusted  his  jurisdic* 
tion,  he  would  have  put  his  refusal  on  that  ground,  and  not 
on  his  disinclination  to  act. 

But  in  the  case  of  Monday  v.  Monday,  (1  Yes.  & 
Beames,  228,)  decided  in  1813,  two  years  after  the  decree 
of  Sir  William  Grant,  a  bill  being  filed  against  the  infant 
heirs  of  the  mortgagor  and  others,  praying  for  a  foreclo* 
sure  or  sale ;  the  counsel  for  the  eomplamants  prayed  a 
sale  ;  observing,  that  though  they  couM  not  produce  an 
instance,  it  mig^t  perhaps  be  done,  as  the  court  had  in 
many  respects  extended  its  jurisdiction  for  the  benefit  of 
infants ;  and  Lord  Eldon  said,  it  would  be  too  much  to  let 
an  infant  be  foreclosed,  when,  if  the  mortgagee  will  con- 
sent to  a  sale,  a  scirpltts  may  be  got  for  the  benefit  of  the 
infant.  He  said,  that  if  there  was  no  precedent^  he  would 
moke  one;  and  he  referred  it  to  a  master,  to  enquire 
wheljier  it  Would  be  for  the  benefit  of  the  infimt  that  the 
4  estate  should  be  sold. 

Here  was  an  assertion  by  the  chancellor,  of  the  power 
of  the  court  to  depart  firom  the  usual  course  of  proceeding, 
at  its  discretion,  and  decree  a  sale  instead  of  a  foreclosure 
of  the  mortgaged  premises,  if  the  exigencies  of  the  cas# 
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required  it ;  and  he  declared,  that  notwithstanding  the 
modem  practice  was,  as  Sir  William  Grant  had  stated,  to 
foreclose  infants,  and  the  case  of  Booth  t;.  Rich  was 
admitted  to  be  the  «nly  instance  of  a  decree  for  a  sale 
against  an  infant  mortgagor,  and  the  counsel  prajring  for  a 
sale  could  not  produce  an  instance  where  it  had  been  done ; 
yet  the  chancellor,  knovring  that  he  possessed  the  power, 
and  seeing  that  justice  to  the  party  called  for  its  exercise, 
very  properly  determined  to  grant  the  prayer  for  a  sale: 
and  de<^ared,  that  if  there  was  no  precedent  for  it,  he 
would  make  one.  And  lamentable  indeed  would  be  the 
condition  of  suitors,  if  the  court  was  precluded  by  the 
*mere  course  of  practice,  from  deviating  from  the  beaten 
track,  and  moulding  the  exercise  of  its  legitimate  powers, 
and  adapting  its  decrees  to  the  exigencies  of  cases  as  they 
arise,  to  accomplish  the  purposes  of  equity  and  justice. 

The  authority  of  this  case  was  sought  to  be  obviated^ 
by  referring  it  to  the  general  superintendence  and  powers 
of  the  court  in  cases  of  infancy.  But  if  the  court  had  no 
power  to  decree  a  sale,  and  if  there  must  be  a  foreclosure 
to  extinguish  the  equity  of  redemption,  and  a  sale  without 
a  previous  foreclosure,  even  by  the  order  of  the  court,  will 
pass  nothing  but  the  mortgage  interest,  which  are  the 
principles  contended  for  by  the  complainant,  I  am  at  a  loss 
to  perceive  how  the  jurisdiction  of  the  court  in  cases  of 
infancy  could  give  any  greater  effect  to  the  decree  of  the 
court  in  their  case,  than  in  that  of  adults.  The  court,  in 
virtue  of  its  general  guardianship  of  infants,  may,  in  the 
exercise  of  its  legitimate  powers,  act  with  a  larger  discre- 
tion when  its  own  ward  is  a  party,  than  in  other  cases,  and 
may  perhaps  extend  its  aid  and  protection  to  infants,  when 
it  would  give  no  relief  to  adults ;  but  the  court  cannot  create 
or  assume  a  jurisdiction  which  does  not  belong  to  it,  for  the 
benefit  of  infants,  any  more  than  for  adults.  And  if,  there- 
fore, the  chancellor  had  the  power  to  decree  the  sale  against 
an  infant  mortgagor,  he  would,  on  the  same  principle,  have 
had  the  right  to  decree  it  against  an  adult. 

And  in  the  case  of  Dashwood  v.  Bithazey,  (Mosely  196|) 
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a  sale  was  decreed  in  the  case  of  an  adult  mortgagor, 
against  whom  the  bill  had  been  taken  pro  coftfesso.  The 
case  was  decided  by  the  master  of  the  rolls  in  1729.  It 
is  reported  by  Mosely,  and  cited  bj^Powell  in  his  treatise 
on  the  law  of  mortgagee ;  and  the  principle  it  established  is 
there  laid  down  as  a  settled  rule  of  law.  The  bill  was  to 
foreclose ;  and  the  solicitor-general,  of  counsel  for  the  com- 
plainant, prayed  a  decree  for  a  sale  instead  of  a  foreclosure, 
because  the  security  was  defective,  and  if  they  should 
afterwards  sue  the  defendant  on  his  bond  for  per^rmance 
of  covenants,  that  would  open  the  decree  of  foreclosure ;  and 
he  insisted  that  such  decrees  for  sale  were  usua).  But  the 
master  of  the  rolls  said  that  he  had  •never  known  any,  but 
that  where  the  security  was  defective,  it  was  often  indeed 
referred  to  a  master  to  set  a  valuation  on  an  estate,  and  the 
complainant  was  to  take  it  pro  tanto.  But  the  sale  was 
decreed  in  that  case,  because  the  decree  was  that  the  bill 
should  be  taken  pro  confesso^  and  not  according  to  the 
jnrayer  of  the  bill.  And  a  case  of  Norsworthy  and  Sergeant 
Maynard  was  quoted,  where  the  security  being  defective, 
the  cause  stood  over,  and  the  complainant  filed  a  supple- 
mental bill,  and  prayed  a  sale. 

No  question  was  made,  in  this  case,  of  the  jurisdiction  of 
the  court  to  decree  the  sale ;  and  that  jurisdiction  must 
have  been  understood  to  belong  to  the  court,  or  the  sale 
could  not  have  been  decreed.  The  difficulties  of  the  mais 
ter  of  the  rolls,  were,  that  such  a  decree  was  not  according 
to  the  prayer  of  the  bill,  which  was  for  a  foreclosure,  and 
that  it  was  not  the  usual  course  of  the  court  to  decree  a 
sale :  yet,  as  the  bill  had  been  taken  pro  confessOy  he  did 
not  consider  himself  limited  in  his  decree  to  the  prayer  for 
a  foreclosure ;  and  he  assumed  and  acted  upon  the  princi* 
pie,  that  he  was  not  precluded  by  the  general  course  of  the 
court  from  decreeing  a  sale. 

From  the  reference  made  in  this  case  to  the  case  of  Nors- 
worthy and  Sergeant  Majmard,  the  practice  would  seem  to 
have  prevailed  at  that  time,  to  proceed,  in  cases  of  defec- 
tive securities,  by  a  bill  praying  for  a  sale ;  and  if  such  bills 
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were  in  use,  sales  must  have  been  decreed  upon  them.  Nor 
has  the  English  court  of  chancery  confined  its  exercise  of 
the  power^of  decreeing  sales  to  the  case^;  of  infant  mortga- 
gorsy  and  bills  taken  jtto  confesso  against  adults.  It  clearly 
appears  to  have  been  the  settled  course  of  that  court,  m 
cases  of  bills  on  mortgages  of  reversionary  interests,  from 
an  early  day,  to  decree  a  sale,  and  not  a  foreclosure ;  and 
on  mortgages  of  advowsonsi  the  same  course  was  pursued. 
(Wilmot  on  Mortgages,  95.    2  Powell,  331.) 

Thus,  in  the  case  of  How  v.  Vigures,  (Rep.  in  Ch.  33,) 
decided  in  the  reign  of  Charles  the  First,  the  bill  was  upon 
a  mortgage  of  a  dry  reversion  against  the  heirs  at  law  of 
the  mortgagor  ;  and  the  complainant,  who  was  the  *devisee 
of  the  mortgagef ,  being  a  merchant,  and  his  livelihood  con- 
sisting in  the  returns  of  moneys,  prayed  that  the  defendants 
might  pay  the  demand,  or  that  the  premises  might  be 
decreed  to  him  to  be  sold  to  satisfy  it ;  and  the  court,  on 
this  prayer  of  the  bill,  decreed  the  defendants  to  pay  the 
amount  due  upon  the  mortgage,  and  in  default,  decreed  the 
mortgaged  premises  to  the  plaintiff,  to  be  sold  for  the  satis- 
faction of  his  debt.  So  in  the  case  of  M'Kenzie  v.  Robert- 
son, (3  Atk.  569,)  decided  in  1747,  the  bill  was  for  the  fore- 
closure of  a  mortgage  upon  an  advowson ;  and  Lord 
Hardwicke  said,  that  the  complainant,  instead  of  bringing 
a  bill  of  foreclosure,  as  he  had  done,  should  ^have  prayed  a 
sale  of  the  advowson. 

So  in  the  £ase  of  a  bill  filed  against  the  representatives 
of  a  mortgagor,  (Daniel  v.  Shipworth,  2  Bro.  Ch.  Ca.  155,) 
where  the  same  person  is  heir  and  executor,  and  the  per- 
sonal  estate  is  insufBcient  to  pay  the  debt,  the  mortga- 
gee may  pay;  and  the  court  will  decree  a  sale  of  the 
mortgaged  premises,  in  the  first  instance,  to  satisfy  the 
debt. 

These  are  said  to  be  exceptions  to  the  general  rule. 
They  are  so ;  but  they  take  a  wide  range,  and  show  the 
power  of  the  court  to  decree  a  sale  instead  of  a  foreclosure, 
whenever  the  purposes  of  justice  shall  appear  to  require  it. 
And  if  the  court  had  jurisdiction  to  order  a  sale  in  those 
cases,  they  must  surely  have  had  the  same  power  in  every 
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Other  caae,  in  which  they  might  have  chosen  to  exerciae  it 
-  But  such  a  power  must  belong  to  the  court  in  its  ordinary 
jurisdiction,  or  the  Irish  court  of  chancery  could  not  exer 
cise  it ;  for  that  court  is  governed  by  the  same  principles 
that  prevail  in  the  court  of  chancery  in  England,  and 
derives  the  jurisdiction  it  possesses  from  the  same  sources. 
My  conclusion,  therefore,  is,  that  at  the  time  of  the  sepa> 
ration  of  these  states  from  Great  Britain,  and  long  before, 
the  usual  course  of  the  court  of  chancery  in  England,  on 
bills  upon  mortgages  in  possession,  was  to  decree  a  forecio- 
sure,  and  not  a  sale  of  the  mortgaged  premises ;  but  that 
that  court  possessed,  and  was  in  the  familiar  exercise  of 
*the  jurisdiction  of  decreeing  sales,  in  cases  where  the 
nature  of  the  subject  or  the  purposes  of.  justice  required 
that  course  of  proceeding,  and  the  form  and  prayer  of  the 
bill  admitted  of  such  a  decree.  And  though  the  power  to 
decree  a  sale  may  have  been  sparingly  exercised,  yet  the 
jurisdiction  was  acknowledged  and  acted  upon,  not  in  a 
few  insulated  instances  only,  but  habitually,  and  to  a  con- 
siderable  extent.  And  the  recent  case  of  a  decree  for  the 
sale  of  the  interest  of  an  infant  mortgagor,  introduced  no 
new  principle,  but  was  an  exercise  of  the  ordinary  powers 
of  the  CQurt.  If,  then,  upon  all  bills  against  infant  mort- 
gagors, and  all  bills  upon  mortgages  of  reversionary  inter- 
ests  or  of  advowsons,  and  on  bills  against  the  heirs  and  per- 
sonal representatives  of  the  mortgagor  in  special  cases,  and 
on  bills  generally  when  taken  pro  confesso  against  the  mort- 
gagor, the  court  had  the  power  to  decree  a  sale  of  the 
mortgaged  premises,  they  surely  must  have  had  the  same 
power  in  other  cases,  if  circumstances  had  equally  called 
for  its  exercise.  When,  therefore,  we  adopted  the  common 
law,  and  the  system  of  equity  engrafted  upon  it,  wp  were 
at  Uberty  to  apply  the  principles  of  that  system  according 
to  our  own  policy,  and  were  not  bound  to  follow  the  course 
of  policy  it  suited  the  practice  of  the  English  court  of  chan- 
cery to  pursue  in  the  exercise  of  the  jurisdiction  of  the  court 
in  mortgage  cases,  any  more  than  in  other  cases.  Our 
court  was  at  Uberty  to  adopt  the  Irish  practice,  in  prefer 
ence  to  that  which  prevailed  in  the  court  of  chancery  m 
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England ;  and  fhis  couit,  In  tibe  CG^xn%  i^  has  ^dtoribed  to 
itself,  of  decreeing^  a  sale  of  mortgaged  ppemiteg  iiMlead  of 
a  foreclosure,  established  a  nde  adapted  totlvd  relative  sltaa- 
tion  of  lender  and  borrower,  weU  eateulaled  to  giye  efS- 
ciency  and  ralue  to  mortgage  seoaritteft,  and  to  piodnee 
equitable  and  fair  results  to  both  t^e  oontracrtiuig  parties.  I 
am  unable  to  discover  any  valid  objection  tcv  the  jur l0dietiiiti ; 
and  believing  it  to  be  w^U  warranted  by  the  principles  of 
law,  and  benign  and  salutary  in  itti  operation,  I  ^amiot  relin- 
quish it  merely  because  the  course  of  pf  sotioe  in  the  Eqg- 
lish  court  of  chancery  may  be  difllbrenl. 

*But  it  is  contended,  that  the  deoree  of  sa(e»  if  it  binds 
the  equity  of  redemption,  is  a  species  of  fbreolosure ;  and 
that  on  the  principletr  of  the  English  adjudioations^  the  oqn- 
sequence  must  be,  that  the  subsequent  proceedingB  at  law 
on  the  judgment,  opened  the  deoiw,  and  r^ved  the  rigfaft 
to  redeem. 

It  is  admitted  that  the  sale,  under  the  decree,  i^  in  effeot 
a  foreclosure,  and  conclusively  bars  the  right  to  redeem ; 
but  the  consequence  does  not  follow  that  a  subsequent  pfo- 
ceeding  at  law  for  the  difTerence,  where  the  prooeeds  arb 
inadequate  to  the  payment  of  the  debt,  must  0p^xk  the 
decree,  or  revive  the  right  to  redeem.  The  object  and  legal 
effbct  of  a  foreclosure  is  to  eiitinguisb  the  equity  of  redemp- 
tion, and  to  vest  the  premises  unconditionally  in  th^  mortga- 
gee ;  but  the  purpose  of  a  sale  is  to  convert  th^  estate  into 
money,  for  the  satlsfhction  of  the  debt*.  Neither  the  fore- 
closure nor  the  sale  discharges  the  mortgagor  from  his  obli- 
gation on  his  bond  or  personal  contract,  except  so  far  as  the 
debt  may  be  satisfied :  the  difference  between  them  is,  that 
the  sale,  by  converting  the  jdedge  into  mone^,  ascertains, 
with  certainty,  the  proportion  of  the  debt  it  satisfies,  but 
the  foreclosure  decrees  the  estate  to  the  mortgagee,  and 
leaves  it  in  him  without  furnishing  amy  s^Midard  ^f  its 
value,  or  ascertaining  whether  it  it  is  suficient  to  pay  the 
debt  or  not.  Hence  it  is,  that  the  uHeiior  rernfedy  on  the 
honA,  after  a  sale  of  the  pledge,  being  far  the  difference  only 
between  the  nett  proceeds  of  the  estate  and  the  amount  of 
thtf  debt  whinb  the  sa3e  haa  ttstoerti&Qisd,  nay  be  put sii«d, 
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'—-^ — ^  purchaser  ;  but  that  the  subsequent  action  on  the  personal 

y.  contract  of  the  debtor,  after  a  decree  of  foreclosure,  being 

^^^^^-       for  the  whole  demand,  opens  the  decree,  and  reinstates  the 

mortgagor  in  the  right  to  redeem  the  estate,  which  was 

vested  in  the  creditor  for  the  consideratiou  of  the  debt  he 

seeks  by  his  actipn  to  recover. 

These  are  the  principles  which  regulate  the  remedy  of 
the  mortgagee,  upon  his  mortgage  against  the  estate,  and 
upon  his  bond  against  the  person,  in  England,  as  well  as 
r*381  ]  *in  this  state.    No  instance  can  be  found,  in  either  country, 

where  a  sale  of  reversionary  interests,  or  other  saleable 
estates,  under  a  decree,  has  been  opened  by  a  suit  at  law 
upon  the  bond,  for  a  deficiency  of  the  proceeds  of  the  sale 
to  satisfy  the  debt.  It  is  to  decrees  of  strict  foreclosure 
only  that  the  rule  is  applied ;  and  to  such  decrees  it  would 
be  applicable  in  both  countries ;  for  in  those  cases  .equity 
requires  that  the  action  at  law  for  the  debt,  by  the  creditor, 
who  has  taken  and  holds  the  estate  under  a  decree  of  fore- 
closure, should  be  enjoined,  or  the  mortgagor  remitted  to 
his  right  to  redeem  the  pledge,  by  paying  the  debt.  The 
course  has  been  to  refiise  the  injunction,  but  to  permit  the 
redemption. 

It  is  the  settled  doctnne,  therefore,  of  the  court  of  chan- 
cery in  England,  where  the  foreclosure  of  mortgages  upon 
i^ates  in  possession  is  the  ordinary  course  of  the  court, 
that  the  mortg^geb  may,  after  the  decree  of  foreclosure, 
proceed  at  law  vpon  the  bond  or  personal  contract  of  the 
mortgagor,  for  th^^  recovery  of  lus  debt ;  but  that  if  he  does 
elect  to  pursue  his  personal  remedy,  he  waives  the  benefit 
of  his  decree  of  foreclosure,  and  reinstates  the  mortgagor 
in  his  right  lo  redeem  the  estate.  He  cannot  at  the  sajne 
time  retain  the  estate,  which  has  become  absolute  in  him  by 
the  /oreclosure,  and  recover  the  debt  which  is  the  constd* 
oration  of  that  estate,  by  an  action  on  the  bond. 

Thus*  it  was  decided  at  the  rolls  in  the  case  of  Dash* 
wood  V,  Blythway,  (1  Eq.  Ca.  Ab.  317,)  that  if  a  mortga* 
gee  has  a  decree  of  foreclosure,  though  that  decree  b« 
signed  and  enrolled,  yet  if  he,  after  bringing  an  action  of 
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debt  on  the  bond,  for  tlie  payment  of  money  or  performance 
of  the  covenant  in  the  mortgage  deed,  such  action  opens 
again  the  foreclosure,  and  lets  in  the  equity  of  'redemption 
of  the  mortgagor. 

The  principle  of  this  case  has  been  frequently  recognised, 
and  may  be  regarded  as  the  settled  rule  of  law ;  but  it  does 
not  apply  to  decrees  for  the  sale  of  the  estate,  for  the  sale 
is  for  the  account  of  the  mortgagor ;  and  if  the  produce  of 
it  exceeds  the  debt,  the  mortgagor  will  be  entitled  *to  the 
surplus ;  and-  if  it  falls  short,  he  will  remain  liable  on  his 
personal  contract  for  the  deficiency. 

In  the  case  of  Dashwood  against  Bithazey,  which  was 
decided  at  the  same  period  of  time  with  that  of  Dashwood 
against  Blythway,  and  has  been  before  cited  for  aii^ther 
purpose,  this  distinction  between  the  principle  of  foreclo- 
sure and  sale  was  admitted  and  acted  upon  by  the  master 
of  the  rolls.  A  sale  was  there  decreed,  instead  of  a  fore- 
closure, upon  a  bill  taken  as  confessed  against  the  mort- 
gagor, upon  the  suggestion  of  the  complainant's  counsel  that 
the  security  was  defective,  and  on  the  ground  that  if  a 
foreclosure  was  decreed,  and  the  defendant  should  after- 
wards be  sued  on  his  bond,  that  would  open  the  decree  of 
foreclosure. 

This  case  of  Dashwood  v.  Bithazey  appears  to  have 
been  decided  in  the  same  year,  and  at  the  same  term  of 
the  court  as  that  of  Dashwood  v.  Blythway,  and  they  are 
both  stated  to  have  been  decrees  at  the  rolls.  From  these 
and  other  coincidences,  it  is  very  possible  that  the  case  in 
Mosely  may  be  the  authority  referred  to  in  the  abridgment, 
under  the  title  of  Dashwood  against  Blythway^  But 
whether  the  cases  be  the  same  or  not,  the  case  of  Dash- 
wood V.  Bithazey,  shows  that  the  principle  on  which  the 
subssquent  action  on  the  bond  was  held  to  open  the  pre- 
vious decree  of  foreclosure,  did  not  apply  to  decrees  of 
sale ;  and  that  a  decree  for  sale,  where  the  security  is 
defective  at  that  day,  might  be  permitted  by  the  court,  as 
the  proper  course  to  obviate  the  embarrassment  which  a 
decree  of  foreclq|sure  would  produce.  Tlat  was  the  case, 
it  is  true,  of  a  bill  taken  as  confessed ;  the  allegation  of  the 
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court  to  the  foreclosure  as  a  rule  of  practice,  could  not 
bind  this  court  to  the  same  course  of  proceeding,  nor  pre- 
clude as  from  substituting  the  decree  for  the  sale  of  the  mort- 
gaged premises,  as  the  general  course  of  this  court,  if  a 
sale  be  a  more  suitable  remedy,  in  this  counlTjr,  than  a 
strict  foreclosure.  There  are  soifhd  reasons  for  requiring 
the  sanction  of  a  court  to  such  a  sale,  and  the  superintend- 
ence of  an  officer  of  the  court  in  conducting  it.  But  there 
can  be  no  solid  objection,  in  principle,  to  a  judicial  sale  of 
real  estate,  pledged  by  way  of  mortgage  as  a  security  for 
the  satisfaction  of  the  debt,  on  the  application,  or  with  the 
consent  of  the  creditor,  to  whom  it  is  pledged.  The  title 
is  vested  in  the  creditor,  and  the  debt  is  owing  to  him ;  the 
form  of  the  instrument  by  which  the  security  is  created, 
entitles  him  to  the  land  itself,  on  the  defeiult  of  payment 
of  the  debt ;  and  the  substance  of  the  contract  is,  that  the 
land  shall  stand  as  security  for  the  debt,  to  be  applied,  *on 
default  of  payment  by  the  debtor,  to  the  satisfaction  of  the 
creditor  ;  and  if  the  creditor  consents  to  the  sale  of  the 
pledge,  for  the  satisfaction  of  the  debt,  the  debtor  has  no 
just  cause  of  complaint ;  for  he  reaps  the  fruit  of  the  estate 
in  mortgage,  1^  the  application  of  the  proceeds  to  the  dis- 
charge of  the  debt.  It  is  obviously  for  the  benefit  of  the 
mortgagor  that  the  sale  should  take  place,  in  preference  to 
the  foreclosure,  for  most  generally  the  pledge  exceeds  the 
value  of  the  debt  it  is  given  to  secure ;  and  the  mortgagor, 
in  the  case  of  a  sale,  will  be  entitled  to  the  overplus,  if  the 
proceeds  shall  exceed  the  amount  of  the  debt.  And,  more- 
over, as  the  mortgagee  has  a  double  security  for  his  money, 
the  personal  bond  of  the  mortgagor  and  the  estate  vested 
in  him  by  the  mortgage,  if,  as  has  been  before  remarked, 
his  remedy  upon  his  mortgage  was  confined  to  a  strict  fore- 
closure, he  would  never  pursue  it,  until  he  had  first 
exhausted  his  remedy  against  the  mortgagor  upon  his  bond, 
unless  the  value  of  the  estate  greatly  exceeded  the  amount 
of  the  debt.  The  consequence  would  be,  that  in  all  cases 
where  the  strict  foreclosure  would  benefit  him  and  preju- 
dice the  mortgagor,  the  mortgage  would  be  foreclosed ;  but 
where  the  estate  was  deemed  a  slender  security  for  the 
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debt,  the  remedy  on  the  bond  would  be  first  pursuedj     ALBANY, 

and  the  mortgage  kept  in  reserve  for  making  up  what*  '-—^ — ^ 

ever  deficiency  there  might  be.  i-«wng 

The  force  of  these  considerations  has  been  felt  by  the  ^oeki. 
English  courts ;  and  Lord  Erskine,iin  the  case  of  Perry  v, 
Barkeri  (18  Vesey,  197,)  admits  that  a  decree  for  the  sale 
of  the  estate,  instead  of  a  foreclosure,  would  be  more  asia^ 
logons  to  the  relative  situation  of  lender  jand  borrower ;  and 
that  the  English  court  of  chancery  on  decreeing  a  foreclo* 
sure  instead  of  a  sale  of  mortgaged  premises,  does  not  act 
altogether  up  to  its  own  principle.  He  manifestly  prefers 
the  course  that  prevails  in  Ireland,  where  the  decree  is  for 
a  sale  instead  of  a  foreclosure ;  and  where,  if  the  sale  pro- 
duces more  than  the  debt,  the  syrplus  goes  to  *the  mortgar  [*d74' 
gor ;  if  less,  the  mortgagee  has  his  remedy  for  the  difference. 

It  is  obvious,  then,  that  the  opinion  of  Lord  Erskine  was, 
that  the  court  in  which  he  sat  possessed  the  power  to  decree 
asale  instead  of  a  foreclosure ;  and  that  the  sale  of  the 
mortgaged  premises,  for  the  satisfaction  of  the  debt,  would 
be  more  in  accordance  with  the  principles  of  equity,  as 
between  debtor  and  creditor,  than  the  practice  which  pre- 
vailed in  the  court,  of  decreeing  a  forclosure. 

But  notwithstanding  the  superior  advantages  of  a  sale; 
and  the.  weight  of  Lord  Erskine's  opinion  in  its  favor,  the 
general  course  of  the  court  of  chancery  in  England,  upon 
mortgages  of  estates  in  possession,  has  been  to  decree  a 
foreclosure  and  not  a  sale  of  the  estate.  Still,  however,  that 
court,  in  cases  of  infant  mortgagors,  has  deviated  from  the 
general  rule,  and  decreed  a  sale. 

Thus  in  the  case  of  Booth  t;.  Rich,  (1  Vem.  295,)  which 
occurred  prior  to  1684»  there  being  an  infant  party  to  the 
floit,  the  court  held  that  he  could  not  be  foreclosed  without 
a  day  to  show  cause  against  the  decree  after*  he  should 
attain  his  full  age  of  twenty-one  years  ;  but  that  the  proper 
"way,  in  such  a  case,  was  to  decree  the  land  to  be  sold  to 
pay  the  debt,  and  that  such  a  decree  would  bind  the  infant. 
But  the  rule  laid  down,  in  the  case  of  Booth  v.  Rich,  would 
aeem  to  have  fallen  in  after  times  into  disuse ;  for  Sir  Wil* 
liam  Grant,  the  master  of  the  rolls  in  1811,  when  it  was 
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ALBANY,     proposed,  on  the  authority  of  that  case,  to  take  a  decreed 
-  sale,  instead  of  the  usual  decree,  as  more  advantageous  to 


Y.  the  infant,  said  that  the  modem  practice  was  to  foreclose 

Qoeiet  infants ;  and  if  no  instance  could  be  found  in  which  the 
case  cited  had  been  followed,  he  would  not  make  the  pre- 
Q^dent  of  a  decree  of  sale  ;  and  no  such  case  being  pro- 
duced, the  usual  decree  was  made  for  a  foreclosure,  with  a 
day  to  show  cause.  From  the  reason  giren  by  Sir  William 
Grant,  for  his  refusal  to  direct  a  sale,  it  is  manifest  that  he 
considered  the  sale,  not  as  wrong  in  principle,  but  as  against 
the  course  and  practice  of  the  court.  He  expressed  no 
doubt  of  his  right  to  make  the  decree,  but  he  refused  to 
[*d75]  exercise  the  power  ^because  he  would  not  make  the  prece- 

dent. He  did  not  questioi^the  authority  of  the  case  which 
was  cited,  but  said  that  the  modem  practice  "w^  to  foreclose 
infants,  and  he  did  not  incline  to  change  it.  But  his  refiis^ 
al  to  make  the  precedent,  implies  the  power  to  make  it  if 
he  had  seen  fit  to  do  so.  If  he  had  distrusted  his  jurisdic- 
tion, he  would  have  put  his  refusal  on  that  ground,  and  not 
on  his  disinclination  to  act. 

But  in  the  case  of  Monday  v.  Monday,  (1  Ves.  ic 
Beames,  228,)  decided  in  1813,  two  years  after  the  decree 
of  Sir  William  Grant,  a  biU  being  filed  against  the  infSwt 
heirs  of  the  mortgagor  and  others,  praying  for  a  foreclo- 
sure or  sale ;  the  counsel  for  the  complainants  prayed  a 
sale ;  observing,  that  though  they  could  not  produce  an 
instance,  it  might  perhaps  be  done,  as  the  court  had  in 
many  respects  extended  its  jurisdiction  for  the  benefit  of 
infants ;  and  Lord  Eldon  said,  it  would  be  too  much  to  let 
an  infant  be  fbreclosed,  when,  if  the  mortgagee  will  con- 
sent to  a  sale,  a  surplus  may  be  got  for  the  benefit  of  the 
iiahAt.  He  said,  that  if  there  was  no  precedent,  he  would 
make  one;  and  he  referred  it  to  a  master,  to  enquire 
whether  it  would  be  for  the  benefit  of  the  infant  that  the 
4  estate  should  be  sold. 

Here  was  an  assertion  by  the  chancellor,  of  the  power 
of  the  court  to  depart  from  the  usual  course  of  proceeding, 
at  its  discretion,  and  decree  a  sale  instead  of  a  foreclosure 
of  the  mortgaged  premises,  if  the  exigencies  of  the  case 
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required  it;  and  he  declared,  that  notwithstanding  the 
modern  practice  was,  as  Sir  William  Grant  had  stated,  to 
foreclose  infants,  and  the  case  of  Booth  v.  Rich  was 
admitted  to  be  the  wly  instance  of  a  decree  for  a  sale 
against  an  infant  mortgagor,  and  the  counsel  praying  for  a 
sale  could  not  produce  an  instance  where  it  had  been  done ; 
yet  the  chancellor,  knowing  that  he  possessed  the  power, 
and  seeing  that  justice  to  the  party  called  for  its  exercise, 
very  properly  determined  to  grant  the  prayer  for  a  sale: 
and  de(^ared,  that  if  there  was  no  precedent  for  it,  he 
would  make  one.  And  lamentable  indeed  would  be  the 
condition  of  suitors,  if  the  court  was  precluded  by  the 
*mere  course  of  practice,  from  deviating  from  the  beaten 
track,  and  moulding  the  exercise  of  its  legitimate  powers, 
and  adapting  its  decrees  to  the  exigencies  of  cases  as  they 
arise,  to  accomplish  the  purposes  of  equity  and  justice. 

The  authority  of  this  case  was  sought  to  be  obviated, 
by  referring  it  to  the  general  superintendence  and  powers 
of  the  court  in  cases  of  infancy.  But  if  the  court  had  no 
power  to  decree  a  sale,  and  if  there  must  be  a  foreclosure 
to  extinguish  the  equity  of  redemption,  and  a  sale  without 
a  previous  foreclosure,  even  by  the  order  of  the  court,  will 
pass  nothing  but  the  mortgage  interest,  which  are  the 
principles  contended  for  by  the  complainant,  I  am  at  a  loss 
to  perceive  how  the  jurisdiction  of  the  court  in  cases  of 
infancy  could  give  any  greater  effect  to  the  decree  of  the 
cotut  in  their  case,  than  in  that  of  adults.  The  court,  in 
virtue  of  its  general  guardianship  of  infants,  may,  in  the 
exercise  of  its  legitimate  powers,  act  with  a  larger  discre- 
tion when  its  own  ward  is  a  party,  than  in  other  cases,  and 
may  perhi^  extend  its  aid  and  protection  to  infants,  when 
it  would  give  no  relief  to  adults ;  but  the  court  cannot  create 
or  assume  a  jurisdiction  which  does  not  belong  to  it,  for  the 
benefit  of  infants,  any  more  than  for  adults.  And  if,  there- 
fore, the  chancellor  had  the  power  to  decree  the  sale  against 
an  infant  mortgagor,  he  would,  on  the  same  principle,  have 
had  the  right  to  decree  it  against  an  adult. 

And  in  the  case  of  Dashwood  v.  Bithazey,  (Mosely  196,) 
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AXBA^Y,        In  Peity  v.  Barkcir,  (8  Vefle;^,  627,)  tiie  ^^m  wz^,  thttt 


Dec.  1«ST 


T.  nrartgiBgee,  iritbont  notice  to  tfae  moskgagor ;  wtA  prodoe* 

^^^^'      ling  less  that  Ihe  samj^pOEtcddae,ati«Miti(m\vasbr^^ 
«a  the  bondlsr  Ifae  difference;  i]9K>iii4ikh a  bOl  was  filed^ 
|«ayuig  a  redemption  and  an  injunction^  or  that  Ihe  defen* 
*887]  dant  *might  be  deemed  to  hate  elected  to  take  the  pie* 

laifles  in  satisfaction  of  his  demand,  aad  might  be  for  4ever 
testraiaed  frosn  proeeeding  againrt  the  complaoiiaal.  Lord 
£ldon  obsenredf  tMit  no  case  had  been  ptodaeed  previous 
to  1766>  in  which  the  mortgagee,  after  foreclasure,  had 
brought  ihe  eslate  ito  a  sale,  and  afterwards  breaght  an 
tetton  for  the  money ;  and  he  4M  that  Mr.  Maddodc,  one 
df  the  eouasel  for  Uie  deifiefndaiilt  in  the  .cate  ef  Tooke  t). 
Hartlef,  wholiBewtiie  practice ^4;he  Coiart  well,  felt  great 
difficdtj-  in  contending  broadly  that  tiie  mortgagee  might 
aell  the^estate  after  forecfesare,  and  then  proceed  upon  the 
bcMML  He  thought  that  the  ease  of  Toobs  ».  Hartley  did 
not  dscide  that  poblt ;  for  the  sale  theee  ww  to  the  trustee 
of  the  mortgegee,  and  tfae  eaMe  ooutinaittglili  his  posaes*^ 
sion«  might  on  a  nsdemption,  be  reeonveyed  to  the  moitga 
gor ;  Whidi>  in  oase  of  «ale  to  It  atrsnger)  could  not '  be 
done.  But  he  «bsmres,  that  he  vndeistood  Lord  lliui^ 
low's  opinion  to  have  been»  that  whether  die  estste  was 
s^  to  a  etDsngier,  or  remain  in  the  hands  of  the  mortga- 
gor, there  was  no  distinction,  but  an  actiM  migfat  be 
brought  for  Che  diffsreaoe ;  and  he asid  thai  thexypinicm  ^ 
Lord  Thnriow,  and  the  oircumstanoe  that  the  particidar 
ease  had  ntever  been  deoided,nMul)e  it  proper  to  grant  the 
injunction. 

This  case  aftenrarda  came  sm  tn  be  heard  before  Laid 
Ecskine  in  1806,  (13  Veeey,)  197,  when  it  was  contended 
on  the  one  side  tiilit  the  effect  of  putting  the  bond  suit  in 
was  lo  renve  the  right  of  redemption ;  and  that  the  mott« 
gsgee  havmg  sold  tfae  estate,  must  either  get  it  bsick,  ao 
that  the  mortgegnr  might  leAeem,  or  must  he  consadered 
to  hSTiag  elected  to  take  tfae  estate  in  satisfaction  of  Ihe 
debt ;  and  on  the  othte  side,  it  was  cotaoeded  that  the  actiCNi 
upon  the  bond  so  far  opened  the  decree  of  foeecloeurei  ihi^ 


or  THE  mXZ  OF  MSW  YOtC  887 

the  QBMe  mint  be  bMMlghl  italo  the  aocount^  but  it  wae    n^f^^ 
OMisted  tiat  if  the  pledge  was  not  miffioient  to  pay  the      ^^^^^^  ■■ 
4ebt»  tlw  ciedil;^  might  resoKt  to  his  other  secutitiBs.    The  t. 

ehmodkff,  fiom  the  inqioitenee  oC  the  eubjeot,  and  Lord       ^^^ 
Thudoar'B  ^qpumn,  at  fint  defeiared  Um  deoi8ioi^  eteti^, 

*  bmmser,  ttaX  he  incUned  to  the  opimon  that  the  ^Jforeolo-  '*866 

tute  wto  opened  by  the  aistioaBi ;  aad  he  afterwwda  declared 
thftt  he  coBli&tted  of  the  c^iwon  he  had  espreeeedy  aaid 
was  oonfimned  in  if  by  aa  dpitdenof  Loid  Redeadale  ;  and 
he  observed  that  if  Chete  wge  any  poesihility  that  *the  mort- 
gager  oovdd  get  the  estate  bapk  agay)»  he  ought  to  bare  a 
tine  alfewed  him  for  thfit.p«u;peee  ;  birt  aa  that^vM  net  be 
done,  he  thought  Uie  beet  dJsofiee  he  mmU  make  would  be 
to  sastrain  the  failhtf  piosectttion  of  the  euit  at  1aW|  And 
he  made  the  injunction  pel^tual. 

But  the  chancellor  was  'eartdetltly  dissatisfied  with  the 
dectaoB  he  found  himedf  bound  to  niake;  :he  felt  the 
weight  of  Lord  ChuioeUor  Thuriow^  qpinion  in  fawor^3€ 
the  moitgagee^  and  the  force  of  the  ooneideratioa  that  the 
trensadbkKn  was  a  loan,  and  the  sHxtgage,  by  the  law  <if 
the  cesuDt,  ^a  collateral  eeourity  merely  for  the  payment  of 
the  Money ;  aad  th«t  the  principles  of  equity^  as  between 
the  oenlrantmg  parties,  Mfuired  tha^  the  pledge  shodd  be 
conTeited»  ^  eale,  nite  money»  to  sertisfy  the  debt.  But 
the  sale  made  by -the  mortgt^gee  himself,  afier  he  bad 
fJitaitted  the  decree  of  lbKeloBure»  wtfbont  the  direction 
of  the  court  or  the  aasenit  of  the  mortgagor,  either  esqaess 
4UC  imgphedt  ior  its  eaaetioni  oould  not,  he  thought,  be 
regarded  as  a  eale  oi  the  pledge^  6»r  l^e  account  of  the 
jmodjgafer ;  and  it  followed  as  a  neoessary  consequence, 
thalt  the  sv^equent  action  at  law  must  be  held  to  reviTe 
4lie  rif^t  to  redeem  the  estate^  but  which  radmaptien  cotdd 
not  be  penaitted,  as  the  titk  had  become  vested  in  the  pup- 
chaeer  mider  the  sale.  The  chancellor  was  therefore  cam* 
pdOied  to  enjoin  the  action  at  law,  as  At  best  equily  in  hie 
power  lo  adminisler ;  biit  he  intimated  tiislt  the  decree  of 

iMeebsura  was  the  cause  of  the  embanrassment  on  the  euh- 
^oot^and  expressed  a  stpeng  opinion  that  the  court  had  not 

aamted  vpkoitM  own  prinoiide  in  decn^emg  nfoeecloeure,  in- 
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stead  of  a  sale )  and,  as 'has  been  before  obserred^  he  refe^ 
red  with  approbation  to  the  practice  in  Ireland,  as  showing 
the  practical  operation  of  the  decree  of  sale*  in  settling  the 
rights  of  the  parties.  From  this  exposition  of  the  case,  it 
wi|^be  seen,  that  so  far  from  discoontenancing  judicial  sales, 
it  strongly  recommends  them,  as  a  suitable  •standard  of 
the  value  of  the  pledge  or  estate  in  mortgage ;  and  that  the 
opinion  of  the  chancellor  was,  that,  in  the  case  oi  a  sale, 
the  mortgagor  would  be  entitled  to  the  Surplus,  or  liable  to 
make  up  the  deficiency,  according  to  the  result. 

But  the  case  is  an  authority  against  the  competency  of 
a  sale,  by%e  mortgagee  himself,  to  ascertain  the  value  of 
the  estate,  as  between  him  and  the  mortgagor ;  and  so  fat 
it  seems  to  conflict  with  the  opinion  of  Lord  Thurlow  on 
the  point,  as  represented  by  Dickens. 

This  case,  it  is  true,  differs  from  that  in  some  of  its  fea- 
tures.   In  that  case,  notice  was  given  to  the  mortgagor  of 
the  intention  to  sell,  but  the  sale  was  made  to  a  trustee  for 
the  mortgagee,  so  that  no  change  was  effected  in  the  owner- 
ship or  possession  of  the  premises  by  the  sale;  but  in  this 
case,  the  sale  was  without  notice,  but  the  estate  was  sold 
to  a  stranger.    This  distinction  was  noticed  in'  argument; 
and  it  was  urged,  that  the  mortgagee,  if  entitled  to  sell, 
was  at  least  bound  to  give  notice  to  the  mortgagor  of  his 
intention,  and  must  state  that  be  means  to  sell  as  trustee, 
and  put  it  out  of  his  power  to  t^e  the  surplus.    The  court 
advert  to  the  propriety  of  the  previous  acknowledgment  of 
the  mortgagor  of  his  acting  as  a  trustee,  but  lay  no  stress 
upon  the  point.    The  sale  appears  to  have  been  whoDf 
disregarded  as  th6  standard  of  value ;  and  the  court  in  de- 
termining that  the  subsequent  action  at  law  was  a  wairst 
of  the  decree  of  foreclosure,  seem  to  have  intended  to  place 
the  decision  on  the  broad  ground  of  the  incompetency  of 
the  mortgagee,  after  foreclosure,  to  treat  the  estate- as  a 
trust,  dispose  of  it  by  a  voluntary  sale  for  account  of  Uie 
mortgagor,  and  make  him  answerable  for  the  deficiency. 
And  the  objections  to  the  right  of  the  mortgagee  to  seD 
without  a  decree,  are  certainly  entitled  to  great  considera- 
tion ;  for  the  power  it  gives  him  to  consider  the  property 
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as  a  pledge,  or  as  an  absolute  estate  of  his  own,  at  his 
option,  if  unlinnted,  would  be  incompatible  with  the  just 
rights  of  the  mortgagor.  The  'mortgagee,  in  the  exercise 
of  such  a  power,  must  at  least  be  required  to  determine, 
^before  he  puts  up  the  estate  to  sale,-  whether  he  will  con- 
sider it  as  a  pledge  or  not ;  and  perhaps  must,  upon  his 
entry  under  the  foreclosure,  make  his  election  to  take  the 
estate  as  absolute  owner,  or  as  trustee  for  sale  an  account 
of  the  mortgagor ;  and  he  must  give  timely  notice  of  his  ' 
intention  to  sell,  and  that  he  will  sell  as  trustee,  and  account 
for  the  surplus.  These  requisties  would  seem  indispensa^ 
ble  ty>  guard  agsdnst  abuse ;  but  even  with  these  qualificiU 
tions,  the  right  of  the  mortgagee  to  sell  is  not  free  from 
objection,  and  may  justly  be  regarded  as  of  questionable 
propriety. 

These  views'of  the  subject,  further  illustrate  the  superior 
advantages  of  a  decree  for  sale ;  as  the  court,  in  the  ezer* 
cise  of  that  jurisdiction,  may,' at  the  instance  of  either  party, 
prescribe  such  terms  and  give  such  directions  as  equity 
may  appear  to  require,  and  may  take  care  that  the  sale  be 
•o  conducted  as  to  produce  the  best  and  most  beneficial 
result. 

But  it  was  said,  that  admitting  th^  power  of  the  court  to 
direct  a  sale  of  the  estate;  yet,  to  make  the  sale  effectual 
there  should  first  be  a  decree  of  foreclosure  to  extinguish 
the  equity  of  redemption.  And  it  is  suggested,  that  the 
former  practice  of  this  court  was  .to  enter  two  separate 
decrees,  the  first  to  foreclose  the  right  to  redeem,  and  the 
second  for  the  sale  of  the  mortgaged  premises ;  or  that,  if 
there  was  but  one  decree,  it  was  made  to  contain>  firstt  a 
formal  adjudication  that  the  equity  of  redemption  be  fore* 
closed,  and  secondly,  an  order  that  the  mortgaged  premises 
be  sold  to  satisfy  the  debt.  But  these  forms  of  deciees^ 
supposing  them  once  to  have  been  in  use,  both  assume  the 
power  of  the  court  to  decree  a  sale.  The  decree  of  f^fd^ 
closure  which  accompanies  or  precedes  the  decree  of  sale, 
is  obviously  matter  not  of  substance,  but  of  form ;  the  pur* 
pose  of  the  bill  and  the  essrace  of  the  decree,  is  the  sale* 
Mf  the  mortgagor  is  entitled  to  a  foreclosure  and  sale,  the 
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I9(^  cjwaass  m  the  cou&t  of  £&&(mis 

ALBAKT,    fbnnal  decree  of  foreclosure  oan  be  of  no  posnbleuMi*  The 

^^  \^^^'-  decree  ^f  foreclosure  i«  necefifairay  includM  in  the  decree 

Luung      ^  ^^^  ^  ^^^  ^j^  ^^  ^^  conveyance  of  the  estate  to  a  pur- 

^^^^^^^  cheoer  under  the  decree  of  the  court,  •must  estkiguiflh  the 
[*391]  ^^^  1^  the  Qiortgogor  to  mde«m  it*    If,  then,  the  court 

had  the  powtx  to  decree  a  sale,  it  could  not  be  neoeeeary 
for  the  exercise  of  that  power,  first  to  dacree  a  foireck>sure» 
and  then«a  sale.  Thtft  form  was,  in  effect,  chrouilouely  m 
decree  for  the  sak  of  ihe  estate ;  wA  it  surdy  was  no  de» 
parture  fi:<oin  prineipla,  to  dispense  with  the  formal  decree 
of  forecloaure,  and  decree  the  sale  in  the.  first  instanoe. 
The  latter  course,  m  its  result,  readbee  Ijm  same  pointi  and 
effects  the  same  remedy  as  the  former ;  the  application  of 
the  estate,  to  the  extent  of  its  Value,  to  the  asSisfoetion  of 
the  debt,  with  liberty  to  the  creditor  to  resort  to  his  other 
securities  for  the  deficiency  t  and  the  right  ef  the  mor^^a- 
gor,  as  owner  of  the  estate,  to  the  surplus,  if  it  sells  for 
mope  than  the  anooat  for  which  it  was  pb^;ed. 

A  judicial  aale  of  the  estate  under  the  decree  of  the 
oouit»  then  if  the  'oourt  has  the  power  to  make  the  decree, 
whether  it  be  in  form  of  a  decree  of  sale  preceded  by  a 
formal  decree  of  foreclosure,  or  in  the  form  of  a  decree  for 
aale  without  a  fannal  decree  of  foreclosore,  erfibctually 
bars  die  ri|^t  of  the  naorf^gegor  to  redeem ;  and  the  pur* 
chaser  will  hold  it,  »ler  the  tiUe  he  acquires  to  it  by 
▼iitue  of  the  sale^  and  the  oonveyatme  he  mceives  6um 
die  master,  free  end  dJaofaarged  from  the  equity  of  redenp* 
tien.  The  purctiase  money  then  stands  in  the  plaoe  of  tta 
estate,  und  will  be  atpplioable  as  that  was,  fret  to  die  a^is* 
fec;tioa  af  the  debt  to  the  asortgagee,  and  the  oe^erphis  aud 
ivaidise,  if  any,  lo  tVa  use  of  the  mnitgagmr;  and  if  cte 
pDodbce  prores  insufficient  to  aatisfy  tisa  debt,  be  wiB 
rattBsn  peosaMdly  IsaUb  for  the  deficneaq^. 

B«t  the  aathoiity  of  this  oouit  to  deeiM  the  sale  of 

^  n^gaged  piieixiises  for  the  satisfaction  of  the  debt,  wUeh 

thus  has  the  foundalien  in  the  principles  of  equity  apfdiea^ 

^    Uetothe  conlrsct of  Lnader and borrowmr,  and <Im geusril 

jurisdiction  of  the  osurt,  is  moreover  reeogniaod  and  ssm^ 

tioned  by  the  legidaisDn.    The  eleteatli  section  of  liie  sfit 
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nonceming  the  couci  f>f  abanoerp:,  (1  JRBtised  Lawt^  466^    n^^''^' 
declares  that  all  imle*  of  mortgaged  premises  tinder  any  ' 


Tlie  answer  to  the  objection  is  found  in  the  statute  itself. 

fia  the  first  place,  the  pronsions  are  general,  and,  in  th^ 

t^mS)  emb^aee  all  sales  of  mortgaged  premises  nnder  any 

iletree  of  the  court  of  chancery  in  any  case  ^at^oerer* 

The  act  was  passed  in  161$^  and  if  sanctions  the  practice 

i^ich  ISien  preif&iled  in  'the  coart,  and  the  sales  which 

iMT^re  made  under  it.    Bat  in  the  neit  place,  the  act  ccn- 

tttins  two  flubseiinent  sections  making  special  provision  for 

lite  particular  case  of  absent  and  concealed  mortgagors. 

Sy  the  twenty^firat  section  of  the  act,  is  proifided,  that 

i^IieneYer  proceeding  shall  be  had  in  the  court  of  chancery 

^gctinst  any  absent  or  concealed  defendant,  to  the  end  to 

pKOCure  a  foreclosure  or  satisfaction  of  any  mortgage,  it 

ultall  be  lawful  for  the  court  to  decree  a  sale  of  the  mort- 

g«^ed  premises  ,*  and  by  the  twenty^second  sectioii,  it  is 

^eelnred  thai  tiia  two  pr«vio«B  sections^  of  the  act,  rektiTe 


T. 


dacree  of  the  conrt  of  chancery,  shall'  be  ^made,  and  deeds 
ttecuted  for  the  same,  by  one  of  thB  masters  of  the  court ;  ^'^^^ 
and  that  such  deeds  shall  be  as  valid  as  if>  the  same  had 
been  executed  by  the  mortgagor  and  mortgagee,  and  riiall 
be  an  entire  bar  against  eadl  of  them^  and  their  heirs 
respectively,  both  in  law  and  equity. 

The  twelfth  section  provides  for  the  case  of  decrees  far 
sale  of  mortgaged  premises,  where  a  penalty  hasbeoome  f(M^ 
feited  by  reason  of  the  nonpayment  of  bterest  only,  or  of  a 
imrtton  or  instalment  of  the  principal,  on  the  mortgage. 

These  statutory  provisions,  in  giving  efficacy  to  sale  by 
masters,  by  necessary  implication,  sanction  the  decrees 
tor  sale.  The  legislature,  by  regulating  the  exercise  of 
the  power  of  decreeing  sales,  admit  the  jurisdiction  of  the 
court  to  make  the  decree,  and  would  impliedly  confer  it  if 
il  did  not  exist  before*  But  it  is  objected,  that  these  stal- 
utoiy  provisions  relate  exclusively  to  sales  under  the  act 
telntive  to  proceedings  on  mortgages  against  absent  and 
sibsoondii^  mortgegors  ;  and  that  express  power  is  confer- 
red by  those  acts  upon  tibis  court,  to  decree  a  sale  in  such 
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to  sales  of  mortgaged  premises,  shall  apply  to  all  sales 
under  the  preceeding  twenty^first  section  of  the  act.  The 
reference  in  the  twenty  second-section  to  the  thirteendi 
section  of  the  act,  is  obviously  in  error ;  for  the  thirteenth 
^section  has  no  particular  connection  with  the  sofarject  of 
sales  or  mortgages,  but  relates  to  other  matters.  The 
reference  was  doubtless  intended  to  be  to  the  eleventh  and 
twelfth  sections  of  the  act,  which  apply  expressly  to  sales 
of  mortgaged  premises,  and  are  the  only  sections  m  the 
act  which  can  satisfy  the  obvious  intent  of  the  reference 
contained  in  the  twenty-second  section.  It  is  hj  the 
eleventh  section  alone,  that  the  master  is  authorised  to 
make  sales  and  execute  deeds ;  that  authority  was  unques- 
tionably intended  to  be  extended  by  the  twenty-second  .to 
sales  arising  under  the  twenty-first  section  of  the  act,  and 
the  twenty-second  section  must  therefore  have  been 
intended  to  refer  to  the  eleventh  and  twelfth  sections,  and 
not  to  the  twelfth  and  thirteenth  sections.  A  similar  error 
occurs  in  the  twent /-third  section  of  the  act,  which  refers 
to  the  twenty-second  section,  when  the  twenty-first  section 
must  be  intended,  or  the  .whole  of  the  twenty-third  secUon 
^vhich  contains  the  reference  is  senseless  and  nugatory. 

It  is  apparent,  then,  that  the  provisions  of  this  statute, 
relative  to  proceedings  against  absent  and  concealed  mort- 
gagors, and  for  sales  in  that  particular  class  of  cases,  are 
distinct  and  separate  from  the  provisions  it  contains  for 
sales  of  mortgaged  premises  generally.     Can  it  be  pre- 
sumed that  the  legislature  intended  to  make  a  double  pro- 
vision for  the  same  object  ?    If  the  only  purpose  of  the  act 
was  to  authorise  and  regulate  sales  in  the  cases  of  absent 
and  concealed  mortgagors,  the  frame  of  its  provisions 
would  have  been  adapted  to  that  end.    But  the  legislature 
applied  the  twenty-first  section  of  the  act  to  the  particular 
case  of  absent  and  concealed  mortgagors,  and  inserted  in  it 
provisions  that  are  not  applicable  to  other  cases  on  moi^ 
gages.    The  eleventh  section  is  clearly  intended  to  apply 
to  all  sales  of  mortgaged  premises  under  the  decree  of  the 
court ;  and  the  purpose  of  the  twenty-second  section,  is  to 
extend  the  regulations  of  the  general  sptem  under    thm 
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eleyentfa  and  twelfth  sections,  to* the  palrticular  class  of 
cases  comprised  in  the  twenty^first  section.  I  am  therefore  - 
of  opinion  that  the  eleventh  and  twelfth  sections  of  this  act 
are  not  to  be  confined  to  proceedings  against  abs^it  and 
^concealed  mortgagors,  bnt  that  they  ate  general  in  their 
operation^  and  extend  to  and  sanction  all  sales  of  mortgaged 
premises  under  any  decree  of  the  court. 

It  is  admitted  that  these  two  sections  of  the  present  act 
were  parts  of  the  act  of  1801,  concerning  the  court  of  chan- 
cery, and  the  jHroceedings  therein,  and  were  adopted  by 
the  revisors  in  1813 ;  but  the  history  of  the  origin  of  those 
sections  of  the  present  act,  discloses  no  ground  for  vary- 
ing the  construction  which  their  terms  require.  One  of 
the  objects  of  the  eleventh  section,  and  which  formed  the 
thirteenth  section  of  the  act  of  1801,  was  to  authorise  a 
master  to  make  sales  and  execute  deeds.  The  court 
already  possessed  the  power  to  decree  the  sale ;  but  ante- 
rior to  that  statutory  provision  on  the  subject,  there  was  no 
officer  who  was  authorised  to  give  conveyances,  and  the 
course  was  to  direct  allf)roper  parties  to  join  in  the  deeds 
to  the  purchasers.  The  inconveniences  of  that  system 
were  removed  by  the  statute  provisions,  conferring  on.the 
master  the  power  to  make  the  sales,  and  execute  deeds. 

But  provisions  had  been  made  by  statute,  long  before  the 
act  of  1801,  and  were  then  in  force,  for  authorizing  and  regu- 
latmg  proceedings  in  equity  against  absent  and  absconding 
or  concealed  mortgagors ;  a  statute  was  in  force  on  the  sub- 
ject undet  the  colonial  government^  and  on  the  7th  of 
March,  1786,  an«act  was  passed  by  the  legislature  of  the 
9tate,  whereby  the  court  of  chancery  was  authorized  to 
decree  the  sale  of  mortgaged  premises,  in  suits  against  mort- 
g^agors  who  were  withdrawn  from  the  state,  or  could  not  on 
due  inquiry,  be  found  therein,  to  be  served  with  process, 
judd  who  neglected  to  appear,  and  suffered  the  plaintiff's 
bill  to  bo  taken  pro  confesso  against  them,  according  to  the 
directions  and  provisions  in  the  act,  for  that  purpose  con- 
tained, and  by  which  act  the  sale  was  to  be  made  of  the 
premises  decreed  to  be  sold,  by  the  sheriff  of  the  county 
wherein  the  lands  were  situated,  under  and  by  virtue  of  a 
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^BANT,    writ  issued  by  the  court  to  him,  commandiiig  htm  to  nttk* 
-  ^  '  . — '"  sale  of  the  same,  and  deeds  ^imere  to  be  exeooted  far  tlM 
Y.  same,  hj  tiie  sheriff,  to  the  purchaser.     Thia  act  ms 

^^^^*-       amended  on  the  13th  daj  of  Maitoh,  1787,  and  continued 
["^5]  in  force,  as  amended,  until  the  "^  of  April,  1801,  when  it 

was  re-enacted,  under  the  title  cf  An  act  for  making  pnv 
cess  in  courts  of  equity  effectual  against  mortgagmt,  who 
abscond  or  refuse  to  appear^  It  was  in  fbice  as  a  sepaorate 
and  distinct  act,  at  the  time  of  &e  passing  of  the  act  of 
the  3d  of  April,  1801,  concerning  the  court  of  chancerj 
and  the  proceedings  therehi,  which  contained  the  section 
giving  the  general  authority  to  masters  to  make  sales  and 
execute  deeds  under  the  decrees  of  the  court.  These  two 
acts  were  separately  adopted,  and  passed  ootemporsr 
^  neously,  by  the  legislature  in  1801,  and  formed  part  of  the 

revised  laws  of  that  period ;  and  I  apprehend  that  the  13th 
section  of  the  act  of  1801,  concerning  the  court  of  chan- 
cery and  the  proceedmgs  therein  was  understood  to  be  a 
general  regulation,  applying  to  aU  sales  of  mortgaged  prem- 
ises, under  the  decrees  of  the  const,  and  not  a  partial  pro- 
vision auxiliary  to  the  particular  jurisdiction  of  equity,  in 
cases  of  absent  and  concealed  mortgagors.    So  general  and 
so  strong  was  the  impression  that  these  powers,  thus  confo 
red  on  masters,  were  not  intended  to  be  con&aed  to  sales 
a'ttthoriKed  by  the  act  for  making  process  in  the  courts  of 
equity  effectual  against  mortgagors  who  abscend  or  refuse 
to  appear,  that  doubts  arose  whether  they  could  be  extended 
or  applied  at  all  to  sales  made  under  that  act,  and  whether 
that  sales  authorised  by  that  act  were  n»t,  as  before,  to  he 
made  by  the  i^eriffs  of  the  counties,  according  to  the  pro 
visions  of  the  act  itself.    In  practice,  however,  sales  wen 
made,  and  deeds  executed  by  masters,  in  these  as  well  as 
in  other  cases ;  bat  the  doubt  entertained  of  the  validity  of 
such  sales  was  so  serious  that  the  attention  of  the  legisls> 
ture  was  drown  to  the  subject ;  and  in  an  act  passed  the 
7th  of  April,  1806,  (4th  vol.  Laws  of  N.  Y.,  Webstwr's  and 
Skinner's  ed.  615,)  after  reciting  that  doubts  had  arisen 
upon  the  construction  of  the  several  sections  therein  men 
tioned,  of  the  acts  in  question,  it  veas  provided  that  s£  i 
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of  mortgaged  premises,  made  under  decrees  in  the  court  of 
chancery,  in  pursuance  of  the  act  for  making  process  in 
courts  of  equity  effectual  against  mortgagors  who  abscond 
or  refuse  to  appear,  should  be  made  in  the  manner  pre- 
scribed by  the  act  concerning  the  court  of  chancery  and  the 
proceedings  therein,  and  that  the  monies  arising  *from  such 
sales  should  be  applied  in  the  manner  directed  by  the  13th 
and  14th  sections  of  the  last  mentioned  act ;  and  all  sales 
of  mortgaged  premises,  made  under  decrees  of  the  court, 
in  the  mode  prescribed  by  the  last  mentioned  act,  were 
confirmed. 

If  the  power  conferred  on  masters,  to  make  sales  and 
execute  deeds  of  mortgaged  premises  under  the  decrees  of 
tne  court,  was  intended  to  apply  to  sales  under  decrees 
against  absent  and  concealed  mortgagors  solely,  how  could 
the  doubt  thus  noticed  by  the  legislature  have  arisen  ?  or 
how  could  a  legislative  provision  have  been  deemed  neces- 
aary  or  expedient  to  remove  it  ? 

I  see  no  sufficient  cause  for  limiting  the  powers  of  the 
masters  to  sales  under  the  act  relative  to  proceedings 
against  absent  and  concealed  mortgagors.  And  there  is 
ground  for  supposing  that  those  powers  were  intended 
and  understood  to  be  general,  and  to  apply  to  all  sales  of 
mortgaged  premises,  under  the  general  jurisdiction  of  the 
court,  or  any  particular  act  of  the  legislature.  But  what- 
ever the  true  construction  of  the  former  act  may  be,  the  act 
concerning  the  court  of  chancery,  passed  in  1813,  and  now 
in  force,  appears  to  me  to  put  the  question  at  rest.  Under 
that  act  this  court  impliedly  has  the  general  power,  (which, 
by  its  general  jurisdiction,  it  also  possesses,)  to  decree  the 
sale  of  mortgaged  premises,  and  the  master  is  authorised 
to  make  the  sales  and  execute  deeds,  in  fulfilment  of  the 
decree. 

In  the  case  before  me,  the  bill  in  the  original  suit  upon 
the  mortgage,  was  taken  pro  confesso  against  the  mortga- 
gor, and  a  decree  was  thereupon  made,  on  the  prayer  of  the 
mortgagee,  for  the  sale  of  the  mortgaged  premises.  A  sale 
has  been  made  of  the  premises  under  the  decree.  That 
decree  is  stiU  in  force.    It  is  admitted  that  the  sale  wa* 

Vol.  IX.-.27 


ALBANY, 
Bee.  1827. 

Lansing 

V. 

Godet. 
[•396] 


/ 


896  Cd^^^  ^  TfiB  COITET  OF  fiRAORS 

ALBANY,    regular  in  point  of.  form,  and  its  faim^M  is.  not  impeaehod* 

■■  -^. — '—  The  proceeds  were  not  sufficient  to  satisty  the  debt  i  aM 

T.         the  subsequent  proceedings  at  law  were  for  the  deficiency , 

Godet.       gj^^  ^p^Q  these  facts  my  opinion  is  that  the  sale  waa  yalid 

and  effectual  in  law,  and  that  the  master's  deed  is  an  entire 

bar  against  the  complainant^  suit;  and  that  the  aobse- 

quent  proceeding  at  law,  upon  the  judgment,  to  obtam 

[*d97]  the  deficiency  *whlch  the  sale  fiailed  to  produce»  did  fiot 

open  the  decree*    The  demurrer  must  therefore  be  allowed. 

The  Appettanty  In  pef soti,  insisted  that,  by  the  common 
law,  strict  foreclosure  on  a  mortgage  in  fee,  was  the  only 
process  to  bar  the  equity  of  redemption  ;  and  that  this  com- 
mon law  is  the  law  of  the  state.  That  foreclosure  and  sale 
are  of  tecetit  practice,  and  repugnant  to  the  law  of  the 
state ;  and  that  a  sale  solely ,  as  iii  this  case,  is  neither  sus- 
tained by  law  not  practice. 

He  said,  if  a  sale  cah  constitute  a  foreclosure,  the  com- 
mon law  maxim,  that  if  the  mortgagee  takes  the  landy  the 
morigdgW  takes  the  fnoriet/,  extinguishes  the  debt. 

Neithei?  the  inherent  powers  of  a  court  of  chancery,  or 
any  law  of  this  state,  can  give  validity  Jto  the  sale  in  this 
Case. 

Ci  O.  ^IVoup  4-  jr.  V*  Henry,  contra,  insisted  that  the 
coun  of  chancery  has  poWet  not  only  Under  the  general 
authority  of  the  court,  but  under  statutes  of  this  state,  tt> 
decree  a  sate  Of  real  estate  mortgaged.  That  a  master's 
sale  and  conveyance  under  such  d  decree  id  as  binding  and 
conclusive  as  a  sale  and  cotit^yance  from  the  mortgagor 
tad  mortgagee.  The  equity  of  redemption  is  not  left  open 
by  there  not  havibg  been  a  decree  of  express  foreclosure. 

Nor  did  the  pi^eeding  by  etecution,  to  obtain  satisfais 
tion  of  the  balance  due  on  the  bond,  after  crediting  the 
amount  of  the  sale  under  the  ibortgage,  open  the  equity  of 
redemption.  (6;) 

{b)  A  ralerence  to  LanBing  r.  the  Albany  Insurance  Company,  (1  Hoplt 
Ch.  lep.  102,)  and  the  Globe  Limirance  Company  v.  Lannng,  (5  Cofren, 
S80,)  ¥rith  tite  following  cases^  a  noU  of  which  ^u  fomi^ed  to  tiie  eoditeC 
Mwn  by  the  learned  and  venetable  ipytllaati  hinsetf  th0  IMe  i 


Of  tftfi  STATfi  or  !ttW  TDWL  •Sgjj 

•t!di  OiiM  i»«a'«»gote4  M  July,  IWt.  dE'im?' 

■  '  \ 

XftUyrihg 
WooDWORTH,  J.  declined  giving  an  opinion,  on  the  ground  ^. 

IlK^t  he  httd  piltfeliad«d  iinAi,  the  tille  to  wkioh  depended      ''''^ 

ma  deetee^  tite  Ihd  eM  iA  <qil«8tlmi4 

tlik  itate,  will  w  folly  exhibit  the  history  and  poands  of^  and  the  books  re- 
latinf  to  tbs  oontroTeny  now  put  at  lest  by  the  principal  dtm^  iktt  t  hx^ 
deemed  it  imiieoessary  to  state  more  which  came  from  coudmI  thaa  the 


mCHANCERY.)  -,.„.,  .««. 

SandeFB  Lansing  mortgaged  In  fiee  to  the  complainaAt.t  lot  )h  tfate^  ibAet, 
fai  the  city  of  Albany^  for  securing  ^  payment  of  $1000,  to  tke  eifoity  df  f^ 
demption  of  which  the  defendant,  John  Lansing,  junior,  had  become  enttttdd. 

A  bill  to  forecloee  had  been  filed ;  a  referenbe  to  a  mas^  obtained ;  and 
iq^n  the  coming  in  of  his  report,  IT.  1^.  Veeht&n  mOT^  ht  Ik  oonirmationi 
and  an  order  ibr  sale  of  tke  mortgaged  premises. 

The  defendant  J.  Lansing,  objected. 

These  is  no  law  in  this  state  to  warrant  a  judicial  sale  on  a  mortgage  in 
fse^  wheie  all  the  parties  appear.  It  is  a  proceei  of  rebent  introduetion.  The 
title  ia  to  ferectose :  that  is,  to  adjudge  the  mortgagor  entirely  barred,  whicb 
devolves  his  interest  open  the  mortgage  hy  merging  it  into  the  mortgagor^! 
estate  at  law.  So  has  always  been  the  pntcdce,  till  about  ike  year  lSl7. 
The  new  pnetioe  ia  repugnant  to  the  commoh  law. 

SaNBroBBi  CbaneeUot.  t  found  th^  pracike  so ;  it  has  Q)>taitted  £>r  some 
tisttei  «Bd  I  wiU  adhere  te  it 

Order  fot  aald. 

IN  CHANCS&T. 

LjLHamo  9.  GoBiATi  (the  principal  ease.) 

Ah&titttXbitt^  <»M  MiMltiilllllf  iMtttML  lA  M  Itti^ihM  pofaittwm 
madebyikApliliMn: 
i.  tluit  a  m^ygee,  btibrt  fik^mmt6,  im  WAi^^fknML  totimt  ia 

2.  That  the  sale  of  thai  chattel  interest  cannot  affisct  the  e(|afl^ef  W 

M..     i..tJ..    _ 

UBIIipMWU  , 

3.  That  if  the  order  for  sate  is  deemed  a  foreeleaore,  it  is  asatisfaetiea  «f 

^wmM]^  tft  pMsMit  ^M%1iMi  kiiMnit  w  4ie  MMSitgtigCNi  bafere  ^MMleMM 
H  *  eksttel,  h«M  been  long  Md,  a*  appiMM  Imm  nuiiitfotfi  Mtlk<ffi«ie8.  (I 
Oh.Ciii.t89.  3id%«St.  Irv  Hep.  900.  Dongl.  81«.  BTm.  3«7.  Pm» 
1fiOh.ll.  SVeift.  m.  dk  IT.  llMtMeiie'e  A^p.  140.  Balk.  ^M.)  And 
«l«  liial  dikMke  Was  MM«Bited  byClMUMMltt  Km^  Itt  Wllieir  «.  Xiag|^ 
<1  John.  th.  Be^  140.  *!  Stkki,Ch.fii9ip.76,)Ufiii^^td&wt^B0kkgf,thm 
s  mmgii%'Mat^49  mMtb «Jbii  tile  mitgmg^'9  ti^hk  H^fftnimmm- 
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Beo?^827!        ^SUTHERLAND,  J.  because  he  Waa  related  to  the  aj^ieUant 


Lansing 

y. 
Goelet. 


and 


Sayaoe,  Ch.  J.  because  he  had  expressed  an  opinion  on 
one  of  the  questions  raised,  while  sitting  for  the  chancellor 
in  a  cause  wherein  the  appellant  was  a  party.  (Yid.  1 
Hopk.  104.) 

and  aooordingly,  whenever  he  speaks  of  sales  on  mortgagNi  he  alwi^  ooMp» 
les  them  as  a  foreclosure  and  sale.  If  so,  the  sale  in  this  case  onlj  passed  a 
chattel. 

The  second  point ;  The  common  law  text  is,  if  the  mortga^r  takes  the 
land,  the  mortgagee  takes  the  money :  the  one  is  a  full  equivalent  for  fiie 
other.  (Cro.  Car.  331.  2  Keb.  387.  Co.  Lit.  332.  1  Ch.  Ca.  244.  3  Atk. 
103.  8  Co.  116.)  On  this  point  all  unite;  and  every  modem  syidematio 
writer  on  the  subject,  Blaehtone,  FowtHl  and  CruxM^  in  deducing  the  doc- 
trine of  mortgages,  express  not  the  least  hesitation  on  the  subject  as  to  the 
correctness  of  this  text. 

As  to  the  third  point,  there  is  no  act  of  the  legislature  of  this  state  on  tibe 
subject  of  judicial  sales,  excepting  only  as  to  absentee  mortgagors.  There  ia 
no  decree  of  foreclosure  in  those  cases ;  and  the  legislature  seem  to  have  had 
this  distinction  in  their  eye,  by  the  provision  that  the  master's  deed  shall 
have  like  effect  as  if  executed  by  the  mortgagor  and  mortgagee. 

The  English  court  of  chanceiy  held  this  an  open  question  for  a  long  series 
of  years.  The  departure  from  the  co^pmon  law,  and  the  return  to  it  are  to 
be  traced  through  Mosely,  19  £q.  Cas.  Ab.  317 ;  Yiner's  Ab.  title  Mortga- 
ges, F.  p.  24 ;  2  Dick.  Sdl,  785,  787 ;  2  Bro.  Ch.  Bep.  125,  126 ;  1  Yem. 
257;  2  Atk.  103 ;  18  Yes.  83,  197  \  and  1  Yes.  &  Bea.  223;  the  last  two 
cases  in  1806  and  1813. 

The  common  law  of  this  state,  firom  its  constitutional  limit,  is  paramooiit 
to  the  most  ancient  of  these  cases.  On  the  case  of  Mondey  «.  Mondey,  oa  a 
■iqyposed  pre-existing  practice  in  this  oourt,  and  on  the  construction  that  a 
bill  of  foreclosure  was  a  proceeding  in  rM»,  and  so  conliBned  jurisdiction  over 
the  mortgaged  premises,  and  every  person  or  thing  connected  with  them,  the 
doctrine  of  judicial  sales  was  bottomed  by  Chancellor  Kent-— all  manifestly 


This  was  adjudged  in  Kershaw  «.  Thompson,  (3  John.  Ch.  Bep.  387,)  in 
1818. 

That  sales  were  not  in  the  course  of  the  conunon  law,  has  been  ahowou 
On  a  search  reocntiy  directed  by  Chancellor  Sandford,  it  appeared  that  a  ateiet 
foreclosure  was  in  the  colonial  course  &ain  the  origin  of  chancery  in  the 
colony  till  the  revolution.  The  origin  of  the  state  practice  as  to  jndioial 
sales,  has  been  recognized  in  the  cases  adjudged  in  tiiis  state  as  receiving  tta 
start  from  the  abjudication  in  Kershaw  v,  Thompson.  In  that  case,  that  of 
Tates  «.  Hinkly,  vras  cited  as  a  decision  of  Lord  Haidwicke,  (3  A&.  360,} 
as  siqnporting  the  doctrine  that  a  hill  of  imrealgsarawas  a  proceeding  t»  rm^ 
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•But  several  of  the  senators  declaring  they  had  no  doubt     ALBANY, 
upon  the  case,  an  early  day  was  assigned  for  its  decision, 
when  the  opinion  of  this  court  was  delivered  by 


Thftt  ease  btom  on  ft  bill  to  t^eUem^  wbich  was  in  effeet  ft  proceeding  in  rtm. 
but  it  beoame  so  by  the  Stet.  Geo.  3,  eh.  7,  and  the  decree  waa  in  atriot  con* 
fonnitf  to  fhat  atatnte. 

jBmry,  lor  defendant,  stated  two  points : 

1.  That  Ihere  not  being  a  decree  of  forecloaore  where  a  sale  was  directed^ 
does  not  leave  the  equity  of  redemption  open; 

2.  That  the  prosecation  toi  aatisfiactimi  by  judgment  on  tiie  bond  aooonif 
psnying  the  mortgage,  and  the  exeention^  did  not  open  the  equity  of  re- 
demption. 

The  master^s  sale  gawe  effect  to  the  decree  as  effectually  aa  if  maae  by  the 
mortgagor  and  mortgagee.  Caaes  of  strict  foreolosnre  are  of  rare  occurrence. 
Bs  had  only  one  dnzing  his  praetioe.  Sale  inoludes  foreelosoie.  (3  Powell 
on  Mort  1039, 1040,  1059,  1060.)  Peraonal  estate  was  sold  to  supply  defi* 
dency  on  mortgage.  It  is  the  course  of  the  court  to  exeroiae  power  of  sale. 
Debt  must  be  satisfied.  {2  John.  Bep.  490.  Delabigare  v.  Bush,  3  John.  Eep. 
laO,  13  Tea.  84.  1  Hopk.  231.  id.  103.  Lansing  v,  Albany  Insurance  Com- 
pany.) The  execution  is  only  lor  deficiency.  Judgment  and  sale  are  conclu« 
wre.  To  open  the  sale,  is  to  restore  the  pledge;  but  this  sold  to  strangers. 
Statute  expressly  says  it  shall  be  valid.  2  Powell  on  Mort  1075,  Ch.  Cas. 
136)  2  Dick.  788,  caaes  of  judicial  sales.  13  Yes.  203  as  to  sales  to  third  per- 
sons 2^^.  250 ;  Toon  v.  White,  2  Dick,  551 ;  3  John.  Ch.  Bep.  227,  380 ; 
eKpress  as  to  sales.  Distinction  as  to  chattel  interest,  not  tenable.  Debt  is 
pcineipal,  securities  merely  inoidetttal.  A  mortgagee  may  sell  his  right,  but 
»  decree  indispensftble.  ICortgagee  is  trustee  m»y  sell  and  pay  himselt 
Worth  may  be  questionable,  and  Tslue  can  only  be  ascertained  in  tiie  mar- 
ket. If  mortgagee  permits  sale,  it  is  his  own  fault.  The  statute  confirms 
master's  salfr— sheriff's  required  confirmation.  (1  K,  &  B.  L.  N.  T.  443, 
f  13.)  The  mortgagee  has  made  his  eleottoa  to  have  his  debt.  There  havp 
been  no  appeals. 


Lansing 

V. 

Goelet. 


PhdnHff,  in  reply.  The  English  doctrine  has  been  uniform  yi  all  its  chan- 
ges, in  the  admission  of  the  common  law  rule.  The  opening  admitu  it  was 
otherwise  shut  The  plaintiff  eontends  not  ft>r  opening  it,  but  that  it  never 
bas  been  closed.  If  the  sale  was  void,  nothing  passed,  and  no  p^ts  are 
Reducible  from  it.  This  is  not  a  case  in  which  mortgagee  can  be  trustee— 
there  is  nothing  to  trust  him  with ;  the  parties  are  adverse  to  each  other,  and 
tiave  been  so  throughout.  Practice  is  merely  the  habit  and  rules  <$f  court,  to 
0hre  laWs  oonstmction  sad  effMt,  not  to  impugn  or  alter  them. 


AuguH  Tim^  1826. 
J<noubC%aaeellor,  disavowed  giving  any  formal  opinion;  barely  observing, 
tiie  uniform  praetioe,  which  his  recollection  supported,  was  according  to 


iOOr-1  CASES  m  THE  QQJJWT  OF  EBROtS 

AI«BJLICY,        *OuTEE»  Senator*    It  hw  been  well  obs^nred>  that  feir 


— ^  \^  ^'     p^otd  of  the  law  lead  to  the  diBcuwion  of  piore  exteouTe  on 

*^?°'      useful  leanuBg  than  the  law  of  mortga|;ea* 

(Joelet  rjrj^Q  doctrine  in  relation  to  thim  has  been  gradually 

^      '       '  altered  from  their  $rst  institution  till  the  present  period,  tiB 

thej  have  now  beconse  Aqe  ^  th«  mod  cttnreniciit  atcoiiy 

ties  in  use. 

The  leading  principles  in  relation  to  them  are  generally 

well  understood  by  community ;  and  any  innovailiQn  upon 

[*401]  *what  is  considered  their  practioal  effect  ajid  ooBteqnences 

night  create  aerioua  and  permanent  injury. 

Ancient  and      Anciently  there  was  no  right  of  redemption  m  the  mort- 

mor^^T^    gagor^fter  forfeiture,  and  the  British  parliament  in  the 

fourteenth  year  of  Richard  the  secc»d,  refused  to  admit  it. 

(1,  Chan.  Ca.  aid.    Butler'aNcdMOoCokei^MnLinktott, 

(805  a)  note  1.) 

Equity,  howerer,  soon  inteiposed,  and  permitted  the 
mortgagor  to  redeem  after  forfeiture,  by  paying  the  princi- 
pal, interest  and  expem^es  of  the  mortgagee.  Thia  led  to 
the  prooesa  of  forecloaure,  and  sabsequentiy  to  a  sale  ^ 
the  premises. 

Formerly  it  was  not  uaual  to  insert  a  power  of  i^e  in 
mortgages  \  but  the  insertion  of  this  power  in  them  is  of 
ancient  date,  and  it  recogniaed  by  our  ac^  oonceifitBg  mort* 
gages  in  its  sixth  and  seyentlrseclions. 
Practice  of  Jn  the  case  now  under  consideration^  it  is  contended  that 
uid  sale.  the  practice  of  foreclosure  and  sale  by  the  court  oi  chan- 
cery, is  of  recent  date ;  but  this  oannot  be  so ;  for  Sir 
William  Blackstone  speaks  of  them  as  in  nee  prerioos 
to  the  time  when  he  wrote  his  Commentaries,  (2  Bl.  Com. 
159,)  which  was  upwards  Of  sixty  years  ago. 

In  this  state  sales  of  mortgaged  premiaes  by  the  coiut  of 
chancery»  are  believed  to  be  coeval  with  the  organisation 
of  that  court,  under  the  constitution  of  1777.    The  amount 

the  proceeding  of  Uie  dfefimdani;  iluit  ^  ^OMUand  iUk  mae  m  dm^ai. 
both  in  chancery  and  the  supreme  court;  and  until  those  opinions  w«ra 
revoBMd,  he  shoiikd  deem  them  to  be  the  law  of  the  laiid. 

Afterwwda,  on  »  whianng,  the  ohwiwlkf  saiitntii  his  wsiosi  stiin^  — 
in  the  priooipal  caaa. 
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of  propertj  w>w  held  under  them  »  inealxmlafbly  gTfe.t»     ^^^^' 
aand  to  queitioa  thmx  vmlidity  at  tku  lato  dby*  csinoi  1m         ' 


tolerated. 

The  eale  by  a  master  taider  m  decree  of  the  ooart,  it$^  it      ^^^^ 
m  believed,  taMkamouot  to  a  feoBoIosuiiet  and  the  mortgagor     The  ezecn. 
can  ne  more  redeem  in  one  oas6  than  tfae  athear.  of^^Mie  ij^ 

Tim  seems  to  follow  as  a  neoemarj  comequenee*  if  tfae  ™"*«'  ^  ^ 
court  of  chanoerjr  has  poTr«r  to  order  a  sale.  foradoiara. 

This  power  of  the  coixrt)  independent  of  its  loiig  exercise, 
seems  to  be  reoogaixed  by  the  eleventh  sectioa  of  the  aot 
CKmoeming  the  court  of  chancery,  (I  R.  L.  48.)  By  this 
section,  the  deed  of  ihe  master  is  made^  aa  entire  bar  agtmet 
the  mortgagor  and  mortgagee,  asndliieir  heirs  respeotively* 

*The  sale  then,  by  the  master,  and  the  deed  pursuant  to  r«4021 

it,  af  e  an  effectual  iSbreclosure  of  all  equity  of  redemption*     saie  in  this 

The  purchase  of  part  of  the  pre^oisea  by  the  mortgagee,  <»w  ban  equi- 
camu^t  vary  the  case.    The  te^th  section  of  the  act  eon-  tion.      ^^ 
coming  mortgages,  gives  a  meitgagee  a  ri^t  to  become  a 
purchaser ;  Vad  provides  that  no  sale  shall  be  questioned  mortgagee    ^ 
on  this  account,  eiAe(r  iti  law  or  equity.  J^  ^^*  ^"^ 

The  only  remaining  question  is,  whether  tiie  proceeding 
on  the  judgment  upon  tfae  bond,  after  the  sale  of  the  moit^  to  coUecT^^e 
gaged  prennses,  opened  the  fovedoeure,  and  let  in  the  right  ^^aao«  by  jl 

i.       1  •  r  \  n  /»•    does   not 

of  redemption  of  the  mortgagee  i  open  the  fore* 

The  cases  of  Blackwood  v.  Blithway,  (1  Eq.  Ca.  Ab.  ''*'^*^- 
317,)  Perry  v.  Barker,  (8  Ves.  Jun.  527,)  and  the  same 
case,  (13  Yes.  197,)  would  seem,  if  they  are  good  authori- 
ties, to  establish  the  affirmative  of  this  question,  at  the  com- 
mon law ;  but  the  learned  and  eloquent  jurist  (Erskine) 
who  pronounced  the  opinion  in  th^  book  last  cited,  appears 
himself  to  be  dissatisfied  with  it.  He  says  that  he  was 
informed  by  the  chancellor  of  Ireland,  (Redesdale,)  that  the 
practice  there  was  to  take  a  decree  of  sale  instead  of  fore- 
closure, aad  if  the  premises,  on  ti^e  sale,  did  not  satisfy  the 
mortgage,  a  suit  might  be  brought  on  the  bond  to  recover 
the  balance  without  opening  the  decree. 

This  practice  has  long  prevailed  in  Massachusetts,  (3 
MasSf  Rep.  5S9t}  and  has  been  sanctioned  by  Story,  J.,  in 
Hatch  t^.  White,  (S  OaUison,  158.)     In  this  opinion  of 
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Storjr,  J.f  Kent,  Ch.  seems  to  concur.  (3  John.  Cb*  Rep 
331 .)  It  would  seem  to  be  the  only  equitable  rule  that  ca« 
be  adopted ;  and  one  which  leads  to  less  injustice.than  any 
other.  The  mortgaged  pranise  can  never  be  sold  withoat 
giving  public  notice  of  the  time  of  sale ;  and  the  court  ol 
chancery  will  do  its  utmost  to  secure  a  fiedr  and  advanta* 
geouB  sale.  Thus,  in  ease  of  any  calamity,  such  aa  hos- 
tile invasion  or  extreme  sickness  prevailing  in  the  place  of 
sale  at  the  time,  the  court  vnll  interfere  and  postpone  it,  (1 
John.  Ch.  Rep.  310;)  so  that  it  is  impossible  that  mort* 
gaged  premises  can  be  sold  without  giving  the  mortgagor 
a  fair  chance  to  procure  bidders.  The  least  fraud  or  unfair* 
ness  in  the  sale  vnll  vitiate  it. 

*If,  then,  the  mortgagee  fails  to  collect  the  whole  of  his 
loan,  interefl(t  and  cost  on  the  sale,  why  should  he  be  com- 
polled  to  loee  the  residue  ? 

I  think,  therefore,  the  inherent  powers  of  a  court  of  equity 
are  sufficient  to  sustain  this  proceeding.  But  if  not,  the 
answer  upon  the  statute  is  sufficient.  If  our  sfeitute  makes 
the  master's  deed  an  eiSectual  bar  to  the  equity  of  redemp- 
tion, it  would  seem  to  be. an  absurdity,  that  the  mortgagee, 
by  bringing  a  suit,  could  render  it  ineffectual. 

I  am,  therefore,  for  affirming  the  decree  of  the  court 
below. 


Decree  affirmed* 


Thomas  Clowes,  appellant, 

against 

John  D.  Dickenson  and  others,  respondents. 


Where  one,  aiter  a  judgment  is  obtained  against  l^im,  alient  a  part  of  Ua 
leal  estate  on  \riiioh  the  jadgment  is  a  lien,  on  mottim  to  the  oowt  ia 
which  judgment  wai  obtained,  or  on  filing  a  hill  in  ehanoeiy,  thq  jndf* 
ment  creditor  will  he  oompellei,  by  order  or  decree,  to  ezhanst  the  eatate 
remaining  in  the  debtor's  handn  before  polling  the  part  so  aliened. 

And  if  the  creditor,  or  any  other  having  the  cor  trol  of  his  judgment^  eattae  a 
aale  of  the  aliened  estate  before  reaorting  to  the  other,  the  hotter  befng  flitf* 
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fldait  to  p«7  bU  ddbt|  thou|^  no  order  or  deoree  be  obtained,  be  ihaU 
Mftoce  the  real  estate  to  tbe  alienee,  or  if  sold  by  tbe  sheriff  to  a  bonafd$ 
purchaser,  shall  account  to  the  alienee  for  the  value  of  the  real  estate 
^i^Ail^  if  the  other  would  have  satisfied  tiie  judgment,  or  if  not,  restore,  or 
account  fiur  the  Talue  beyond  what  would,  wi^  the  other,  have  satisfied 
the  judgment. 

AJDid  the  alienee  haying  stood  by,  and  seen  the  legal  estate  pass  from  him, 
shall  not  be  allowed  the  land  itself  with  improrements  made  subsequent 
to  the  BheriflTs  sale,  and  before  tiie  alienee  of  the  judgment  debtor  asserts 
his  olaim. 

The  true  value  o(  the  aliened  estate  in  markel^  at  the  time  of  the  sheriff's 
sale,  not  the  price  hid  fox  it  at  the  sheriff^s  sale,  shall  form  the  measure  of 
•ompensation.  ^ 


ALBANY, 
Dec  1827. 

Clowes 

V. 

Dickenson* 


On  appeal  from  the  court  of  ckancery.  The  case  below 
was,  that  Jacob  I.  Yanderheyden,  being  seised  in  fee  of  lots 
No.  2^1  and  242  in  Troy,  besides  other  real  estate  in  Renss- 
elaer county  worth  about  $20,000,  if  free  of  encumbrances, 
on  the  10th  of  Septembefy  1810,  conyeyed  lots  241  *and 
242,  to  the  appellant,  with  covenants  of  warranty,  free  of 
encumbrances ;  these  two  lots  were  worth  about  $1200. 

On  the  8th  of  April,  1809,  a  judgment  was  perfected  in 
favor  of  J.  D.  Vanderheyden,  for  $3675 ;  and  on  the  5th  of 
September,  1810,  in  favor  of  John  Kimberly,  for  $2013,  and 
March  27th,  1811,  in  favor  of  H.  &  G.  Yail,  for  $203 ;  the 
whole  against  J.  I.  Vanderheyden,  ^d  which  were  liens  on 
his  real  estate.  Lots  241  and  242,  were  also  included  in 
and  subject  to  a  mortgage  on  them  and  other  real  estate, 
^ven  by  J.  I.  Vanderheyden,  the  elder,  in  1792,  to  secure 
•375,  to  Levinus  Lansing.  * 

Several  other  judgments  were  obtained  against  J.  I.  Van- 
derheyden, subsequent  to  tbe  execution  of  the  above  men* 
tioned  deed  to  the  appellant,  which  were  liens  on  the  resi* 
due  of  his  (J.  L  V's)  real  estate. 

On  the  13th  of  May,  1812,  under  a^./a.  upon  the  Vail 
jl^dgment,  the  sheriff  of  Rensselaer  county  sold  all  the  real 
estate  of  J.  I.  Vanderheyden,  to  the  respondent  Dickenson, 
for  $3410,  subject  to  previous  incumbrances  which  were 
looown  to  the  purchaser.  After  satisfying  the  Vail  judg- 
ment the  residue  of  the  $3410  was  applied  in  payment  of 
judgments  junior  to  Vail's.    On  tl^  12th  of  March,  1813, 
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ALBANY, 
Dflc  1827. 

Clowes 

V. 

IHokenBon. 


the  respondents,  or  one  of  them,  haring  purdiased  the 
Kimberly  judgmentsj  lots  241  and  242  were  sold  hj  the 
aheriiTund^r  a  j$»^  upoii  that  judgment,  for  $650  to  the 
respondeat  Dickenson. 

On  the  6th  of  April,  1813,  J.  I.  Vanderheyden  4ied. 

Upon  these  facts^  on  a  bill  filed  by  the  appellant  In  the 
QQurt  beloWf  JCent>  late  chancellor,  decreed  to  him  the 
value  of  lots  241  and  242  ;  but  made  the  650  dollars,  htd 
at  the  shenff 's  sale,  the  measure  of  such  vakus. 

The  decree  proceeded  upon  principles  stated  by  the  chan- 
cellor  in  5  John.  Ch.  Rep.  235,  S.  C,  which  see  for  the 
facts  more  at  large. 

The  present  appeal  was  from  so  muoh  ef  diat  decree  as 
fixed  the  standard  of  value  at  the  bid  of  the  purchaser  from 
the  sheriff. 


[•405] 


Clowes,  appellant,  in  person,  contended  that  tne  propeit]^ 
itself  should  have  been  restored  to  the  appelant,  or  a  com- 
pensation *in  money  decreed  to  him,  at  least,  equivaleiit  to 
all  the  damages  sustained. 


A»  Van  Vechtenj  contra,  contended  that  ihe  Itppeflent,  hj 
not  imposing  his  hill,  to  stay  the  sale  under  Kimbeily^a 
judgment  and  execution,  acquiesced  in  that  proceeding; 
and  is,  therefore,  bound  by  the  price  at  whioh  the  premises 
were  struck  off. 


Either  the 
■npreme  court 
or  chancery 
would  have  or- 
dered the  exe- 
cution to  have 
been  first  le- 
vied on  proper- 
ty exdufliye  of 
tiietwoloti. 


Wood  WORTH,  J!  (After  stating  the  ikcts.)  The  questioii 
is,  to  what  relief  was  the  appellant  entitled  f  There  can 
be  no  doubt,  that,  had  he  applied  either  to  the  supreme 
court  or  the  court  of  chancery,  they  would  have  direoted 
the  execution  of  Kimberly  to  be  levied  on  the  property  of 
Vanderheyden,  not  including  the  two  lots.  When  that 
property  walai  exhausted,  and  found  not  suAcient  to  satfa^ 
the  execution,  then  and  not  till  then,  should  the  lots  can* 
veyed  to  the  appellant  have  been  sold  to  make  up  the  deA* 
cienoy.[l]    This  is  a  clear  principle  of  equity,  estahlidiej 

[1]  Janset  v.  Hubbard,  1  pa^e,  228,  Ooioa  v^  Knapp,  6  id.  39.  Sd4| 
••  Tre&yer,  id!  931.    GiU  «•  I^on,  1  John.  Ch.  447. 
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bf  all  the  authoritiefl ;  and  apprcrea  itaelf  to  the  plam^at    ^^^^^« 

auggeations  of  natural  juatice.    Had  this  cmirae  heen  par*  ■      ' ^ 

aaedy  the  appaHlant  would  not  have  heen  diveated  of  hia  tiUe,         y, 
aa  there  eannot  be  a  donht  that  the  reatduue  of  the  jvop^rtjr    ^'**""^ 
would  have  been  more  than  aufficient  to  aatiafy  the  esecu** 
tion,  after  making  every  allowance  for  prior  enoumbranoea^ 
and  the  voluntary  or  fraudulent  conveyanciea  auggeated  in 
the  answer.    The  appellant,  however,  did  not  protect  hin^     Bn»  Hkn  a^ 
self,  aa  he  aodgiit  have  donc^    The  cauae  £ar  not  doing  il  S^rtiog^  tbii 
is  at  preaeot  immaterial.    The  omiaaion  baa  subjected  him  Jlf'^bt^J^^dljS!! 
to  the  aunre^ider  of  pome  tiriits.    Having  stiM>d  by  and  seoi  the  land,  and 
the  legal  tide  divealed  by  the  salei  he  cannot  claim  from  dai^ibr  oom-' 
the  piirehaaer  a  reoonveyanoe  of  the  lots^  provided  the  title  paiAvtioiu 
has  pasaed  baimJidBf  and  for  valuable  consideration*  into 
oiher  haiida;[l]  aof  will  equity  allow  him  to  reap  the 
benefit  of  valuable  iaaqfirovements  naade  on  the  lota  subae^ 
qoeattothe  sale^andiHaortotbeaaaertion  of  bifl  daain«[3] 
Aa  io  one  of  the  lota»  it  appeam  to  have  been  coatraoted  to  ' 
lira,  Vaaderheydan,  the  widow,  in  extinguishment  of  her 
daima  of  dower.    It  is  also  to  be  inferred  from  the  tesjti- 
aaony  of  Stephen  Roas,  that!  improvenunita  faf«d  been  m^do^ 
Tht  r^efy  thea»  of  the  *appellant«.if  anyt  must  be  confined         [MOO] 
to  a  compensation  in  damages  for  die  valo^  of  die  ^perty< 
.  It  aeema  to  be  oonoodedtha(t  tke  appelant  is  entitled  to 
aome  compensation.    The  decree  prooeedauposn  this  basis* 
b  was  not  denied  by  the  ioounsel  on  the  argonaut  of  the 
oaose.    It  aeema  to  me,  the  ptinciple  being  coneededt  thai 
these  lota  ought  not  to  have  been  sold  unlHthe  other  pro* 
peiiy  was  exhausted,  establiahea  the  rig^  to  ample  vernu'* 

[1]  Stan*  n.  Vuliw,  e  Joha,  Qu  m.  WaiM  ip,  Twi  ](wi4ser,  X  M- 
3M.  Courts  of  Law  ia  Eogluid  agt  on  similiM:  efoitaUapruioiplei  in  T«yai4 
io  penonal  property.  Seo  Heane  v*  Eogen,  9  B.  &  Cret.  586.  GraTef  «. 
Key,  8  Bam.  k  Adol.  318,  note  a.    Piekard  «.  Sean,  6  Aaol.  k  SlUa  474. 

[a]  If  tlMMalawiMrJiallow^toraapaB^Waflai^  afitf  oompauiitioii 
iirallaachimjf^TViaeafaiiiiMSyitbfiaaaa.  mHI||f t  Anaataofi  X9  Vei< 
04, 99.  And  Coorto  of  Sqiii^,  aomfttimie,  ^re  oUi^pd  te  nal  oimar  io 
pexinit  the  person  makiD|p  the  improTements  on  the  property  to  ei^o^r  1$ 
without  distarbaaae.  East  India  Co.  v.  Vinoent,  2  Atk.  83.  BaTor  «. 
^ponkr,  7  Taa.  B81,  0,  JaokMB  «.  CaAor,  S  Yea.  688.  Storrs  v.  Barhw,  ' 
f  Joba,  Ch.  169  • 
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ALBANY',     neration.    The  laches  or  delay  of  the  appellant,  do  not 

-^--^ extingnish  or  lessen  hie  claim  to  satisfaction.    The  conse- 

T.  quence  resulting  from  his  course,  is  to  confine  his  remedy 

Dickienflon*    ^  ^  particular  channel.    He  cannot  compel  a  conveyance 
of  his  lots ;  but  must  rest  satisfied  with  such  compensation 
as  the  law  allows. 
Which  ihoiild      In  the  court  below  the  material  question  seems  to  haye 
mied  hy  the  been,  whether  the  sum  bid  at  the  sheriff's  sale,  650  doUaiSy 
■h^  **   J^!  was  in  this  case  to  be  considered  as  the  proper  measure  of 
hot   the   real  damages.    If  the  inquiry  be,  what  is  a  just  cctepensation 
^^"®:  for  the  value  of  the  lots,  and  that  I  apprehend,  is  the  pro- 

per subject  of  inquiry,  then  it  must  appear  obvious  that  the 
amount  bid  at  the  sherift's  sale  is  a  very  unsatis&ctoxy 
standard ;  and  particularly  in  cases  that  occuired  before 
the  redemption  act,  when  perhaps,  in  nine  cases  out  of  ten, 
the  purchases  were  made  greatly  below  the  real  value.  It 
is  enough  that  such  a  result  was  probable,  and  as  matter  of 
history  may  be  considered  of  daily  occurrence.  Why  then 
should  such  a  fallible  and  erring  standard  be  assumed,  as 
a  means  to  ascertain  value  ?  It  may,  perchance,  be  rig^ 
in  a  soMtary  instance ;  and  if  it  happens  4o  be  so,  unle« 
there  is  other  proof,  it  must  be  accidental.  No  man  is 
bound  to  accept  justice  measured  out  to  him  by  conjectural 
when  the  fact  necessary  to  be  known  is  susceptible  of  ascer* 
tainment  and  proof  by  explicit  testimony. 

In  the  case  before  us,  the  evidence,  such  as  it  is,  goes 
rather  to  show  that  650  dollars  was  not  the  value.  The 
respondents  a^it  the  lots  were  worth  1200  dollars,  if  the 
title  had  been  clear.  I  have  not  discovered  acny  evidence 
that  the  title  was  encumbered,  except  by  the  judgment  of 
[•407]  Jacob  D.  •Vanderheyden  and  the  mortgage  of  Levinus  Lan- 

sing.   No  proof  was  introduced  to  show  voluntary  and  frau* 
dulent  conveyances,  which,  if  they  had  existed,  might  have 
caused  trouble  and  exp^ise  in  getting  rid  of  them.    The 
«.  prior  encumbran^s,  then,  although  valid,  were,  m  reahty, 

harmless,  when  there  was  property  estimated  at  20,000 
dollars  from  which  those  encumbrances  might  have  beea 
satisfied.  I  think  the  evidence  though  not  full  on  the  pomt^ 
goes  strongly  to  show  that  the  sum  bid  is  not  a  just  test  of 


Dickenson. 
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value ;  and  although  this  evidenoe  may  not  warrant  a  cor*     ^^f^* 

rect  conclusion  at  to  the  value  of  the  lot«,  it  affords  auffi*  -^^-r^ *— 

cient  ground  for  saying  that  the  650  dollars  bid  is  much  y. 

less  than  the  value  of  the  lots. 

I  am,  therefore,  of  opinion,  that  so  much  of  his  honour     That  part  ol 
the  late  chancellor's  decree  as  directs  the  amount  of  the  sale  ^^^  axmi^o 
on  the  execution  of  Kimberly,  being  650  dollars  to  be  ▼■lue  •*  tii« 
refunded,  with  interest,  be  reversed,  and  that  it  be  referred  Bheriff*s    sale 
to  one  of  the  masters  of  the  court  of  chancery,  to  report  ^^^  ^  "" 
what  were  the  amount  of  encumbrances  chargeable  on  the 
real  estate  of  Jacob  I.  Yanderheyden,  due  prior  to  the  10th 
day  of  December,  1810 ;  and  what  was  the  value  of  his 
real  estate  (not  including  the  two  lots)  on  which  the  encmn^- 
brances  were  a  lien,  on  the  12th  day  of  March,  1813,  and 
what  was  the  value  of  the  lots  on  that  day.    And  if,  on  the 
confirmation  of  the  report,  it  shall  appear  that  his  real 
estate,  (not  including  the  two  lots)  was  ample  to  discharge 
and  satisfy  all  encumbrances  prior  to  the  10th  of  Septem« 
ber,  1810,  th^a  that  a  decree  be  entered  in  favor  of  the 
appellant,  for  the  amount  of  the  value  of  the  two  lots  as 
re|K)rt.6d  by  the  master,  with  interest  on  that  sum  from  the 
1 2th  day  of  March,  1813. 

Savaos,  Ch.  J.  concurred. 

Sutherland,  J.,  not  having  heard  the  argument,  gave 
no  opinion. 

BimROWs,  Crary,  Dayan,  Ellsworth,  Enos,  Haight,     Forwrenai, 
HiUiT,  Jordan,  Lake,   McCarty,  McMartin,  Nelson, 
Smith,  Stebbins,  Waterman  and  Woodward,  Senators, 
concurred. 

I^ar  affirmance — Gardner,  McCall  and  Oliver,  Sena-  ^J^    *®^ 
tors. 

^'Whereupon,  It  was  ordered,  advvdoed  and  decreed  as  [*408^ 

follows  :  *^  That  so  much  of  the  decree  of  the  court  of  chan- 
^eary  as  directs  the  amount  of  the  sale  on  the  execution  of 
Kiiziberly    against  Yanderheyden,    being    $650,   to   be 
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kVBANt,    iBfdnd^  With  iftter«il^  be  riteried ;  and  thai  it  be  r^fert^d 
^  ^^  '    to  one  of  the  mniiiter»  «f  thn  oourt  (>f  cbtiM«ry,  t6  retxnt 


Nia«M  Bank  ^  atnoiint  UmAjid^  due  on  thn  Judgu^enti  and  Aiortgag^i 
ilt»«^t*      constituting  alien  on  the  real  eitlal*  of  JaMb  LTanderhejr* 

rf  dsn^  ptioir  td  tho  lt)th  dny  of  Septetnberi  IBIO^  and  what 

Wat  thd  Value  of  the  feid  i«al  attatO)  (not  in^hidtng  lots  941 
and  842,)  on  the  12lh  of  Matoh^  lelB;  and  fbnher,  th«l 
the  said  mkitev  iT^porl  the  valn^  of  the  aaid  ivi^  lota  on  tb« 
da]r  last  memtionad;  and  If^  on  the  oonflraiation  of  Aid 
report,  il  idiall  appear  ^at  the  f^al  eniaie  of  the  aaid  Vm* 
de^heydeny  not  inolnding  the  laid  tvTo  lota,  Wat  BOffieient  to 
diacharge  and  aatiafy  aU  hiMmbiMta^  prior  to  the  ttid 
10th  day  of  Si^etnber,  l6lO,  then  thai  a  deefee  be  enteral 
In  £av<^  of  the  appeUant  fof  the  atfiionnt  of  the  vakie  of  A« 
aaid  two  lota>  as  .r«pof  ted  by  the  maBler,  with  interest  from 
the  18th  of  Mareh,  I8l3y  with  coata  in  the  eo^rrt  of  dnn^ 
oeryi  And  it  is  fnrthejr  adjnd^ed  and  deoif^ed,  that  ia 
making  the  said  report^  the  moeter  ehall  ev^dtl  and  dedod 
firtim  the  amount  of  tidue  of  taid  lots^  suoh  mth  att  euma  ai 
shall  appear  to  have  been  p^d  to'  the  appellant)  on  the 
decree  of  the  couift  of  chaiMery  in  tUa  oaiiM )  add  ttat  tbi 
proceedings  be  remitted,''  dec. 


r*409]  •The  President,  Directors  and  Company  op  the  Bank 

OF  NuGARAi  JoBN  G.  Cahp»  and  others,  appellaDftS) 

^AMfia  Jv  RosnvnLV  and  oT»ERe,  respondents. 


W.lu)tdinff»iiiof1«f%esgauuitC  &  S.  to  Mcvre  aUui  6090  dnfiMi  bMuw 
indebted  to  them  in  3000  doll&rs  on  an  open  aqr^ount ;  after  whiehi  & 
xecoTered  a  jadgment  against  C.  h  S.  W.  subsequently  aaugned  Ms 
mortgage  to  the  bank  of  N.  without  endorsing  or  crediting  the  3000  dol^ 
Ittlw  R«t«lileMttdllM^aiikth*iM«aA«««))|i<>feedtobeatteoDth«a^ 
fafe,  md  man  \  tuA  Sled  a  Ut  Ibr  Mdftmpttoii  and  astignHMbt  to  &*■» 
for  an  aooount,'aiid  to  h%ve  the  9000  doUan  aUo1»«d  on  tte  amW^ 
ffeltt^  that  the  3000  dollars  should  be  allowed  as  a  set-off. 

¥ai  jCldgmeht,  the  pttiles  to  the  mortgage  mig^t  haye  app&ed  the  sst^lt  to 


or  XII  WAti  Of  raw  joUi   .  409 

fito  aiMtlafli,  »r  tf»t,  M  #iete  lOaetMBi    But  ]|)r  tfa*  iudfOMn^  tbo  light   •  iULBANY, 
of  Bei-ofT  became  absolute  in  the  judgment  creditor.  ,r^'-  *^r^' 


The  aisignee  of  a  mortgage  takes  it  subject  to  all  equities  existing  against  Niagara  Bank 

St  in  the  hands  of  tiie  mortgagor ;  and,  among  others,  the  right  of  set-off.       n^^'  ^j^ 
▲  creditor  tvfiDM  Jnlgaleiifr  1ft  a  litto  on Hh  t^\Atf  df  Mdi^mptiofk,  Mi  octeing  *^<^ 

to  redeem,  has  a  right  to  the  assignment  of  the  mortgage. 
A  general  payment  by  a  debtoi^  who  owes  his  creditor  on  tw«  accovnta^  may 

be  applied  by  the  latter  to  either*.    p9r  WoodWobth  Ji,  delivering  the 

opinion  of  the  court. 
Bisl  tf  OB*  of  the  d6b|(tr's  liabilities  ho  «9ntini«tt,  4b  if  his  creditor  b6  his 

endoiser  or  aureigr,  not  having  paid  the  money,  the  latter  cannot  apply  the 

money  paid  to  this  account.    Per  WoosWoitra)  J.',  delivering  the  opinion 

of  the  court. 
A  bimk  is  boTlml  byUMib  taktt  Us  dwh  bffltf  tnr  hetbi  in  JtaQ^Mki  Mf  dleMli. 
-     Ptr  Wd^woiltik,  Jif  delitttim;  Ito  tsj^oll  Df  ttu  Mfirtu 
A  depositor  in  an  insolvent  bank  prooeedod  against  ondel  the  rtatuts^  sfis. 

48,  ch.  396|  8»  17,  must  come  in  for  his  deposit  as  an  ordinary  creditor, 

having  no  preference  to  others,    truyn  v.  The  l&eceiver  of  the  Itid.  Pist. 

Bank,  n&tt  (a)  t^  ih$  ap(*tim  o/  Wobifwt>Atft  ^., 
Bomaslaetoihittof  tli*fiiMl1teMb4lil^f«rhisBat*k/.    Ill* 
Ndither  m  depoMtor  ner  eashiet  hirr«  any  lien  on  tliefiiiid»  of  uk  bunivttttt 

bank  j  the  former  for  his  deposit,  nor  the  latter  for  his  arrean  of  salaiy. 

id, 
A  eet-o^  existing  againkt  a  btak  when  It  «to]^  payhieht,  is  alldwilb!^  #heth« 

tarili«dclbtoltii*btalkb«tlieaipAfalbl«,o»ti9b<MoiAtidtoea^r#Mr(ik  lif. 
BMa  of  «&  hi*i4t«itt  biiik  an  allvwtMd  in  set-off  *vMiat  tke  baMi,  Irlwter 

in  tiie  dabtoc's  o«b  haads)  or  in  the  handa  of  another  fur  his  u«a.    Id. 
An  endonwr  to  the  bank  has  the  same  right  to  set-oflf  bilia  as  other  debtors  *, 

bat  not  if  he  be  indemnified,  or  the  maker  be  able  to  pay.    id. 
fbe  dtidttite  ixpcfb  wUok  the  ibc^Ver  iff  to  net  Ih  iUoWin^  Mt«6A,  nhMld 

tMMu3i|»WMMmaufctftina«0t'4ff  lna«4M«f  JtlAtito.    «tf» 
*  •If  he  tteeiTS  til4  afiMiavit  of  tha  debtor,  it  should  state  wkeil,  where, .fi#ii  [MlO] 

whom,  sad  under  what  ciicnmstances  he  received  the  bills,    id. 
If  the  debtors  and  sureties  be  insolvent,  the  bills  of  the  bank  may  be  receiv- 
ed, whatever  time  they  may  be  obtained  by  the  debtoi-s  6t  surefleA ;  but 

th«y  sLotald  be  esiiMaled  as  much  b^6w  ihelf  p«r  V«lue,  as  tbt  di^  die 

ift  probiibly  belotr  iW  ^  valos)    id, 
BiUa  obtained  by  thd  solvent  debtors  of  a  bank,  after  it  his  st^pfd.  payment, 

though  before  a  receiver  be  appointed,  are  not  admissible  as  a  set-eff  agafaut     • 

the  bank,     id,  [l] 
An  oTerdxawinHf  Is  a  d6bt  due  to  fc  bsi^.    id. 

Ok  appeal  from  the  court  of  chancery^ 
The  case  is  fully  stated  in  1  Hopk.  Ch.  Rep.  579  to  582. 
The  decree  below  was  afainst  the  appellants,  the  reasons 
in  Mippoit  of  which  were  now  given  by 

[1]  See  HaxtoK  v.  Bishop^  3  Wen.  13i 
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ALBANY,        Samdford,  late  chancellor,  as  in  1  Hopk.  Ch.  Rep.  58S 


Vimgutk  Bank 

Eoseyelt.         /.  E.  Lovett  ic  H.  Bhecker  for  the  appellants. 

A.  Van  Vechtetij  contra, 

WooDWORTH,  J.  (after  stating  the  facts.)  I  haye  stated 
so  much  of  the  pleadings,  as  I  deem  necessary  to  present 
the  questions  on  which  this  cause  depends.  The  hearing 
in  the  court  below,  was  on  bill  and  answer ;  no  testimony 
having  been  taken  on  either  side.  In  such  cases,  the 
answer  is  to  be  taken  as  true. 
The  point  From  the  statement  made  it  will  be  perceived,  that  the 
material  point  is,  whether  the  respondents  are  entitled  to 
have  the  amount  of  3,000  dollars  advanced  by  the  mortga- 
gors in  money  and  goods,  applied  as  a  set-off  against  the 
mortgage. 
Neither  mort-      It  will  be  conceded,  I  apprehend,  that  it  was  not  compe* 

iFMron        nor 

mortgagee        tent  for  the  mortgagors  or  mortgagee,  to  impair  the  rights 

Se^  righ^^al^  which  the  respondents  acquired  by  their  judgment.    For 

quired  by  the  aught  that  appears,  there  was  no  previous  lien  on  the  lands, 

judgmen         other  than  the  mortgage.    The  respondents  then  took 

their  judgment  subject  to  that  mortgage,  and  could  not 

exonerate  the  land  without  paying  what  was  due ;  that  is 

to  say,  all  payments  that  had  been  specifically  made,  they 

[•411]  •  were  entitled  to  have  credited.    Such  payments  operated 

as  an  extinguishment  of  so  much  money  secured  by  the 

mortgage.     The  parties  to  the  mortgage  could  tiot,  by 

any    arrangement    or    agreement   between   themselves, 

defeat  this  right  of  the  subsequent  judgment  creditor. 

Thus  far  there  is  no  ground  for  controversy.    In  this  case, 

Advancetf  the  mortgagors  had  made  advances  to  the  mortgagee  gen- 

r*whicrwere  ^^^^7'    ^o  particular  application  of  these  advances  had 

a  Valid  set-off.  been  made  to  the  mortgage.^  But   admitting  that  the 

ment,  thil  wm  niortgagors  were  not  otherwise  indebted  to  the  moitgagec, 

in  ^e  election  there  is  no  proposition  clearer  than  that  the  advances  con 

of  the  parties  sr     r  ^ 

to  the  mort-  stituting  the  sum  of  3,000  dollars,  were  a  valid  set-off  m 

And  the  right  of  set-oft  passed  to  the  jadgment  orediton. 
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law  tod  ecfpitf,  which  ihe  itiortg^agee  cdtiM  noil  rerfrt,  if    ^^^jj^* 
ttifliBted  Oft  by  the  ftiOFtg*gof  ft    H«d  m  dltktts  dShdittg  (ft  ^ — '- — ^ 
fttbBeqtienft  ettcambr^kiYC^ar  existed,  if  wotidd  hate  f emaityed         t. 
in  the  powier  of  the  parties  t(>  have  «pplferf  l!w  adrane*     tt.^»w«i%. 
ait  a  9et«otir,  or  not,  at  thevr  <ilecrtf0tt.    But'  the  iH'onofeftt  fhte 
jadgmenf  attached,  the^  grotmd!  waa  chatt*^d.    Tb^  redpofl 
dents  then:  strcceeded  to^lhe  ri;^ts  of  the  ttfort^^onr,  so 
fkt  fbtth  as  to  ehiiki  the  befiefitof  tlte  set-^off  on  whijA 
the  mortgagor  might  have  tefied;  ot,  in  other  worth, 
whaterer  was  available  to  the  mortgagors^,  and^  operated 
either  in  whole  or  in  part  aa  an  ettingtfishment  of  th'e  mort 
gage,  the  samVdiefenee  enured  tb  the  respondents  hj  rear 
ton  of  th^eii?  judgment*  [if 

It  18  weH  settled  that  whierte  a  person  pays  money  to  a  Money  paid 
creditor;  who  has  demand\i  again«t  him  on  two  accounts,  ^tor^  har- 
thB  creator  may  pfece  it  to  which  he  pfeases,  unless  the  ^«  }^^  ^f 

"'  *  .       -^  mands,  may  be 

debtor  directs  its  application.  [V\  (»  Cain.  9^,  2  9tr.  lldq).  applied  by  him 
If  the  mortgagee,  at  the  time  the'  judgment  was  entered*,  ^  *'***"' 
had  any  eidsting  debt  against  the  mortgagots  other  than 
the  mortgage,  it  wotdd  seem  that  he  would  have  been 
entitled  to  the  benefit  of  this  principle. 

The  question  tben  arises,  had  Wifliams,  the  mortgagee, 
any  other  debt  besides  that  secured'  by  the  mortgage,  when 
the  respondents  obtained  their  judgment  t  It  does  not 
appear  that  he  had  any.  Nothing  is  Said  about  a  demand 
or  even  a  contingent  HafciKty,  until  the  5th  of  June,  1810, 
at  which  day,  the  answer  states,  the  mortgage  was  assigned 
•to  the  bank,  and  that  the  sum  of  3,000'  dollars  was  credited  [412*  J 

«a  directed  by  the  morfgagee,  on  a  promissory  note  of 
6,000*  dolliars  drawn  by  the  mortgagors  and  endorsed  by 
^e  mortgagee. 

f 

[1]  Per  Chanoellor  in  Chapman  9.  Eobertson,  6  PafB^i629.  In  gmeml, 
the  assignee  of  a  demand  takes  sUbJtet^  to  ereiy  equitable  defence  existing 
flil^ibst  it  in  tike  hands  of  thb  aissi^br.  ttinor  tr.  fioyt;  4  D&tl  N.  t.  Eep. 
IW.    <^^  tf.  Otff,  10  Ptfge,  d69. 

[^li  See  Post)  747.  S^niKmr  «.  Van  Slfok^  IV  Wen.  19:  Ailen'v.  Culver, 
3  Denio,  284.  Tj;  S.  «.  £irkpatrick,  0  Wheat.  720.;  5  Gond.  733.  Stone  ir. 
Seymonr,  15  Wen.  23.    See  farther,  Dig.  N.  Y.  Rep.  by  Hog^,  tit   pay- 
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ALBANY,        Now  the  first  objection  to  this  is,  that  it  no  whew 
- — ■ — z-^  appears  when  the  note  was  drawn,  nor  when  payable.    It 
T.  may  have  been  drawn  and  endorsed  long  after  the  judg- 

****^*^  ment.  Without  proof  we  cannot  say  it  was  not.  If  sub- 
sequent to  the  judgment,  thep  no  legal  ground  existed  for 
applying  the  doctrine  that  the  creditor  may  make  applica- 
tion of  the  payment.  *  But  suppose  the  note  to  have  been 
endorsed  before  the  judgment,  and  payable  afterwards;  the 
liabiUty  was  only  contingent,  and  constituted  no  debt  with- 
But  not  to  in  the  meaning  of  that  term.  It  is  not  competent  for  a 
UabiUty  of  the .  creditor  who  has  one  existing  debt  to  apply  money  received 
oroditor  m  en^  generally,  to  extinguish  his  liability  as  endorser  on  a  note 
ibf  the  debtor,  which  he  may  or  may  not  be  compelled  to  pay.  If  the 
maker  takes  up  the  note,  there  is  an  end  of  the  liability. 
Admitting,  however,  that  the  mortgagee  in  this^  case  had 
become  chargeable  as  endorser,  he  did  not  thereby  become 
a  creditor.  He  stood  as  a«  surety,  and  could  maintain  no 
action  until  he  had  paid  the  note«  Then,  and  not  till  then, 
would  his  debt  accrue  against  the  makers  of  the  note.  I 
am  not  aware  of  any  principle  of  law  that  will  authorise 
the  surety  to  exonerate  himself  by  applying  money  which 
his  principal,  being  a  debtor  on  a  different  account,  may 
have  advanced  without  any  particular  direction.  Such  a 
doctrine  would  extend  beyond  the  rule  which  has  been 
sanctioned  by  the  wisdom  of  the  law.  It  does  not  seem 
to  be  required  by  the  justice  of  the  case.  In  the  present 
case,  however,  we  are  relieved  from  doubt  and  uncertainty, 
in  the  absence  of  all  evidence,  that  Williams,  the  mort- 
gagee, at  the  time  the  judgment  was  entered,  had  any 
claim  beside  the  mortgage.  The  consequence  is,  that  the 
3,000  dollars  is  a  valid  set-off,  and  must  be  allowed. 
Effects  of  It  is  true  that  the  respondents,  after  having  paid,  3,33^ 
dollars,  tendered  the  further  sum  of  3,353  dollars,  which 
they  were  willing  then  to  pay ;  and  demanded  an  assign- 
ment. The  cashier  received  the  money,  and  it  has  ever 
[413*]  •since  been  held  by  the  bank.    As  the  assignment  was 

refused,  and  the  respondents  were  unwilling  to  have  satis- 
faction entered,  the  business  has  remained  in  statu  quo  ever 
since.    The    respondents  were    driven  to  their  suit  in 


V. 

Bosevelt. 
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aqmty,  and  now  put  themBelves  on  their  rights.    They  are     ALBANY, 
entitled  to  do  so,  the  negotiation  haying  failed.  r- — '^  ^^ 

From  thia  view  it  follows  that  the  adjustment  stated  in 
the  master's  report  is  correct.  The  respondents  are  pro- 
perly  credited  with  the  3,000  dollars  towards  the  mortgage ; 
and  as  to  the  3,333  dollars  tendered  and  remaining  in  the 
hands  of  the  bank,  the  respondents  ^e  entitled  to  have  it 
refunded  with  interest. 

The  respondents  coming  in  as  judgment  creditors  to  J^^^^^^ 
redeem  the  mortgage,  are  also  entitled  to  an  assignment  assignmeat 
of  it,  to  enable  them  to  reimburse  themselves  for  the  money 
advanced. 

That  the  respondents  have  been  benefitted  by  purchasing 
notes  of  the  Niagara  bank  at  a  discount,  caiiiiot  be  urged 
as  a  groimd  for  excluding  the  3,000  doUars  as  a  credit  on 
the  mortgage,  because  the  stipulation  to  receive  their  bills 
was  not  accompanied  by  any  agreement  or  understanding 
on  the  part  of  the  respondents  to  waive  that  credit.  Beside, 
the  bank,  without  such  stipulation,  was  bound  by  law  to  ^^J]^^t**ite 
accept  its  own  bills  in  payment,  (a)  own  buis   in 

pajrment. 

(a)  Sa<^  u  the  general  rule.  How  far  it  is  qualified  in  case  the  bonk 
becomes  iniwlTent,  and  is  proceeded  against  under  the  act)  sess.  48,  Ch.  325, 
fid,  April  21,  1825,  will  appear  by  the  following  deoision  of  Walworth| 
Chaocellor,  August,  1829.  The  first  case  denies  the  right  of  a  depositor  and 
eaahier  to  a  pre£erence  for  the  deposit  of  the  former,  or  salary  of  the  latter. 
Tha  second  decision  is  the  one  conoeming  seti^ff. 

IN  CHANCERY. 

Brutn  againtt  Tss  Eecbivkb.  of  ths  Mxssls  District  Bank. 
Severyn  Bruyn  was  the  cashier  of  the  Kingston  Branch  of  the  Middle  Bis-  .  . 
trict  Bank,  snd  at  the  time  the  bank  stopped  payment  he  was  a  depositor  ^  3^  insolvent 
to  the  amount  of  $105  12.  He  was  allowed  an  annual  salary,  out  of  which  bank  must 
he  was  to  pay  his  own  clerk,  and  was  also  to  furnish  a  banking  room  for  the  ^ome  m  for  his 
accommodation  of  the  branch.  He  claimed  to  retain  out  of  the  monies  in  ordinary  credi- 
the  bank,  at  the  time  it  stopped  payment,  the  amount  of  his  deposit,  and  tor,  having  no 
sm  allowance  for  his  salary  up  to  that  time  pro  rata.  The  receiver  contended  Preference  to 
he  was  to  be  considered  a  mere  creditor  of  the  bank,  and  to  receive  his  divi-  g^  ^  cashier 
dend  with  the  other  creditors.  The  question  was  by  consent  of  the  parties,  for  his  sa!';ry, 
submitted  to  the  court.  Neither  have 

any    lien    for 

The  CBANCBLLORi»  The  money  In  the  bank  did  not  belong  to  the  cashier,  ^^^^  f  ^'ji***  ^? 
but  the  institution.    Neither  the  cashier  nor  clerk  had  a  right  to  exercise  ^  ^^^ 


lliagv»  Bant 

V. 
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AIBAinr«  ^Neither  dees  the  ereetion  e(f  agikt  mill  by  ^  moffg» 
gors  raise  an  equity  m  their  &ver.  Ttere  wak  ne  reqosil 
by  the  reepond^sits  te  uake  thae  .ei]|)eiidilure.    If  it  en- 

^^'^*'^^-      Vanced  the  value  of  the  prenisee^  the  appelkate  wiU  reap 

«ngr  control  oTer  it»  ezeqit  bo  £k  m  iiiegr  wcer  MtiMriwd  bf  tl»  diMcloM 
fhe  casUer  hod  no  lien  upon  it  for  tlie  payment  of  hia  salaqr  cr  deposit  | 
ind  Q»  di^tfctbni  could  not  give  him  sn^  a  lien  tinder  fbe  proTifion  of  tlia 
act  of  1839,  in  contemplation  of  the  iniolTenoy  of  the  botitntlon.  It  Sk  evi- 
dfltooo  tff  tikv  ftiknen  «f  tbe «Bcae  otf  tebMttili  tfatti  lief  %t«M kiM  i^^ 
•fth«iiiiiatioaoftbamotliBrb«ikmtiia»«owitiMbair«heis*^^  ImI 
it  is  their  misfortune  to  be  left  in  the  sane  situation  as  other  depositors  msA 
creditors  of  the  institution. 

The  receiver  is  authorised  to  allow  such  sum  for  the  use  of  the  ^Bddng 
iMfli,  sod  tothfrclo^  lot  attsadtef  to  dtmuA  pvftaetit,  md  pmtwl  awtes 
ishkh  iatt  dw^  aa  ha  maf  datm  feaao^abltf. 

IN  CHAJTCEBrY. 
Ib  ms  lu^nsK  or  twt  Bsmivn  vt  nt  Xgmi^IhfntMBr  Bosk. 

Aset-offex-      Ti» taoeiyer  <^  ths  ICiddto Bisfrki  iMdr  aiAaiftted  «  variety  of  t^tteatt 

the  KafX  siops  ®^  ^1"<*  *h*  following  direotiona  w«e  flTea. 

S)M^^  who-  ■'^"*  Chaucbixok.  In  the  case  of  Millery,  the  reeelTer  of  the  Franklin 
ther,  the  debt  Bank,  en  the  Sd  of  Mafdii  last)  this  doort  dended  tbiiaay  efuAaMs  otfset 
of  the  bank  be  which  the  deMor  had  at  the  time  tiw  htjrik  stopped  payiAast  waa  not  all^ 
OT^  ^bec'^e  ^  ^^  ^Fpotetmeni  dt  a  m^efTer.  It  makes  tw  (ttRnreoee  whettuk  ilia  deb* 
due  after-  ^  the  hank  wma  theai  payable  or  has  become  due  since.  Sf  a  debtor  dahnt 
wards.  fe  oflset  biHs  iHiieh  in^xt  Hken  ki  the  Isaids  of  any  oiler  peiaon  for  Mto  «bm^ 

dr^vinc  ^^a  ^  receiver  should  be  satisfied  he  MBi»  Ihegaal  eiraef  of  thoMHa  at  !&■>  Uttw ; 
debt  due  to  the  vid  if  the  amount  due  thereon  is  lost,  that  the  loss  will  legally  and  equitably 
bank.  fall  on  such  debtor  and  not  upon  the  person  who  had  them  for  his  use.    If 

^mlls  oz  the  ^^  ^^  debtor  is  unable  to  pay,  SAd  the  receiveE  is  coaqpelled  to  resort  to  the 
lowable  in  set-  endorser,  who  is  eventoally  to  be  the  loser,  he  has  the  same  equitable  daim 
oS;  agunstthe  to  offset  bfUs  which  he  had  at  tte  time  tiie  hank  stopped  payinent.    But  no 

}^^  7  v!^?'  such  offset  should  be  atlowed  to  an  endorser  whore  fa»  b  indtottaaiffed  by  thi 

in  the  debtor  s  ^                                    • 

own  hands,  or  i*®^  debtor,  or  where  the  IktCftr  can  be  compelled  to  pay. 

in  the  hands  of  An  orerdrawihg  is  a  debt  due  to  the  bank ;  and  if  the  person  %ho  has  OT«r- 

another  for  his  ^^^^  j^  account  was  at  the  time  the  bank  stoppod  payment  a  Bona  JUU 

An  endorse!  holder  of  the  bills  ih  his  own  ri^t,  the  same  lulo  of  set-off  must  be  applied, 

to    the    bank  The  evidence  on  which  the  receiyer  should  act  tn  altotrhig  offsets,  shoidd  tm 

has  the  aame  guch  as  to  satisfy  him  that  the  debtor  could  sustain  such  offset  in  a  court  of 

right  to  setoff 

bills   as  other  ju^^e,  if  a  suit  was  brought  against  him.    If  the  receiver  thinks  proper  to 

debtors ;      but  rely  upon  the  affidavit  of  the  party,  he  should  at  least  require  him  to  state 

notifbeiam-  when,  whcES^  aad  imm  iiAiMa  ha  Mtivad  tha  biUa,  aaA  ante  whet  < 
demniflsd,    or  '  '  ' 

if   tha   maker  •ta>^<>M- 
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tli#  «ATaat&g6  OB  a  sale  to  satiify  die  respondentB'  jvidg-    ^^f^' 

•  Niann  Bank 

I  am  of  Opinion  that  ibe  decree  of  hia  honor  Ae  cliaxicel*  r. 

lor  be  affinned.  ^^'•^^ 

SataoBi  Ch.  J.  cancnired. 

SuTHBBMJO),  J,  not  having  heard  the  argumenti  gave  ho 
Oph^on. 

BvRBowa^  Cbabt,  Datan,  EifLswonTH,  Eirofl,  Haioqt, 
LAXBy  WCAhL^  M'Uabtin,  Nsi^qv»  SiciTn  and  Watbr- 
VAiTi  Senatora,  cancuired. 

StbbbinS)  Sen?Aort  (after  stating  the  pleadings,)  Aa  all  Qaestioii  h 
Arand  en  the  part  of  the  bank  and  it$  eaahier  is  denied,  and  ^i^^  '^^^ 
fnrea  aU  ]^lowledge  of  the  respondent's  jndj^ent  at  the  time 

Wli««  tKa  4ebtdrt  aad  their  MNtioi  an  liMolf«it,  md  only  able  to  pay  «  is     aUe      to 

^Irtof  «|wU4eb^itwmb»noix4niytotlM«nHtttenoltfaeInrttt^         P^* 

<|l9i»aairerta^Mi441^Piaidotl»l|al<ipagFtt«t;  but  in  «U  aaeh  OMea  the  oponwMch^h^ 

feeaivgg  ahoidd  eatiiiwte  auch  hille  at  the  probable  ainoQut  of  dividend  which  reoelTor    is  to 

wonld  be  obtained  thereoa;  tl|at  is,  if  the  debtor  la  able  to  pay  75  per  cent.  ^  ^  <^o^ 

«l  hia  debt,  he  abonld  not  be  permitted  to  pay  in  billa  at  par,  wh«i  they  are  f^l^^^  \^  g^ 

iftikol  math  lau  than  7S  per  ^ant.  in  goeA  manesr'    la  ena  of  liie  anita  aswouldmain- 

^mnf^  by  the  reeeiver  ef  the  Qwm^  Coimtf  Bank,  ^e  M^reme  eoyt  ^  »  *^^^ 

deeided,  after  fUU  aigmneni^  th»t  noder  the  protisiona*  of  the  act  of  i82<S^  justica!^ 

bills  whkh  had  been  obtained  by  the  debtora  of  the  bank  after  it  stopped  pay»      If  he  receive 

MMnt,  but  be&rs  ^e  appointment  of  a  receiver,  oould  not  be  offset ;  that  the  the  affidavit  of 

«4irftiMe«i^or  the  debtora  to  a  aet-off  was  toot  Altered  by  the  neglect  of  ^^titsho^d 

1^  uttomo^-fepfrM  ^  «pply  mi  obtain  thit  appeintpent  of  a  reeeiver  contain. 

imwediatftly.    This  mnat  he  ooositeed  the  kgri  n4e  by  which  the  receiver      If  the  debt- 

isi  to  be  governed.    It  having  been  decided  there  waa  no  ofl^t  at  law  m  ^'^  ^  ^^^ 

mach  cases,  there  can  be  no  pretonoe  for  claiming  it  in  equity,  as  it  is  wholly  ^ent  the  bills 

#ypo<ed  to  every  pvmclple  of  equity  and  jostioi^.  of   the    bank 

If  hilhiof  the  ha«ik  wire  tahn  to  evsbaoge,  and  remain  «n  hand  at  the  ^^^  ^^^_ 

tifiM  the  b^nk  stopped  paQwenl^  they  ahoiUd  b«  returned;  bat  if  the  agent  ever  time\ey 

Umid  parted  with  the  hilla,  it  would  be  ma<)i£wtly  niyiiat  to  ailow  him  to  may  be  obtain- 

rvoeivo  Middle  BUtrict  bilia  afterwaida  to  ofiet  ^ »  ,^^  ^^ 

ahouldbe  esti« 

mated  as  much 

9^ikea  par  vahie  as  the  ddbt  due  is  probaUy  below  ito  par  ^ahie. 

^ilia  obtained  by  ^e  debtors  of  a  baak,  aUkr  it  hae  ^topped  paynieiit^  though  be&re  a 

— i^n  is  appointed,  a^  not  sdmissible  as  a  set-oiT 
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ALBANY,     of  the  assignment,  the  question  i^  one  of  strict  riglil- 

— — '■ — — ~  whether  a  judgment  creditor  can  enforce  a  set-oif,  undei 

T.  these  circumstances  against  an  assignee  for  valuable  con- 

^'•^«^*-      sideration. 

[•416]  •The  opinion  of  the  court  of  chancery  in  favor  of  this 

Q      a.    f  ^S^^*  seems  to  proceed  upon  the  ground  that  the  effect  of 

dedflion  below,  the  judgment  against  Storrs  &  Co.  was  to  bind  all  their 

rights  over  the  mortgaged  premises  as  they  eidsted  at  that 

time,  and  to  substitute  the  judgment  creditors  in  their  place; 

and  as  Storrs  &  Co.  then  had  a  right  to  set  off  the  $3000 

on  the  mortgage,  this  right  became  vested  in  the  judgment 

creditors  of  Storrs  &.  Co.  by  virtue  of  the  judgment. 

Bii^tu  of  &      What  would  have  been  the  rights  of  a  purchaser  of  the 

Le  equity  of  mortgaged  premises  in  relation  to  this  set<K)ff,  especially  if 

redemption  are  j|g  h^d  criven  immediate  notice  to  the  mortirairee,  we  are 

not    in    ques-  ^  o  ^^     ' 

tion.  not  called  upon  to  determine.    He  might  with  more  pro- 

priety be  said  to  take  the  place  of  the  mortgagor.    He 
takes  the  land,  and  the  mortgage  debt  would  be  cast  upon 
^ghtB  of  a  hjm^    B^t  it  appears  to  me  that  a  judgment  creditor  stands 

creditor  whose   .  .  tJ.  .         .  ▼▼      •      •  •         i 

judgment  in  quite  a  duierent  situation..  He  is  in  no  wise  Uie  as« 
ty'^of  ^i^Sml  signee  of  the  debtor,  before  sale  under  his  judgment.  He 
tion.  has  no  interest  in  the  land ;  but  a  naked  lien  upon  it,  in  case 

no  personal  property  can  be  found  to  satisfy  his  debt;  He 
has  his  election  to  avail  himself  of  that  lien  or  not ;  and  the 
effect  o^is  lien  upon  the  land  depends  not  only  upon  his 
election,  but  upon  other  circumstances.  He  does  not  suc- 
ceed to  the  rights  of  the  judgment  debtor  even  over  the 
land.  Its  value  may  be  essentially  impaired  by  a  wrong 
doer,  and  he  has  no  remedy ;  his  security  may  be  lessoded 
in  many  ways,  and  he  is  without  redress,  which  belongs 
only  to  the  judgment  debtor.  If  the  lien  of  a  judgment  en- 
titles the  creditor  to  avail  himself  of  a  demand  in  the  hands 
of  his  debtor  by  way  of  set-off,  to  reduce  the  amount  of  a 
prior  encumbrace,  I  perceive  no  reason  why,  upon  the  same 
principle,  he  might  not  claim  the  benefit  of  a  right  of  action 
possessed  by  the  debtor  for  an  injury  to  the  estate,  by 
means  of  which  the  judgment  security  was  diminished. 

Such  a  principle,  I  believe,  has  never  been  extended  be- 
yond the  case  of  a  collusion  and  fraudulent  deterioration  of 
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the  property  subject  to  a  lien,  with  intent  to  predjudice  the     ^^^^^' 
encumbrancer.    This  rests  upon  the  familiar  principle  that  -: — ' — —^ 
fraud  and  damage  constitute  grounds  of  an  action  on  the  r. 

case,    (11  John.  136.)  ^•^•^*- 

*I  cannot  agree,  llierefore,  that  the  respondents,  by  [Ml  7] 

obtaining  a  judgment  against. Storrs  6c  Co.,  succeeded  to 
the  rights  of  set-off  which  Storrs  &  Go.  might  have  had  as  aoqaJie  bright 
against  the  mortgage  of  Williams.    But  what  were  those  *^^^  "I^Sf 
rights  ?    They  held  a  demand  against  Williams,  and  Wil-  agBinit      the 
liaips  held  the  mortgage  against  them.    The  right  of  set-off,  "^^f^f  get. 
(if  such  it  may  be  called,)  was  certainly  a  very  imperfect  ®^[^^H^*" 
one,  and  liable  to  be  defeated  without  the  assent  of  Storrs  against     tht 
&  Co.      Suppose  Williams  had  omitted  to  enforce  his  "^o'kWf^- 
mortgage  until  he  had  been  ibade  liable  as  indorser,  and 
paid  the  note  of  Storrs  6c  Co.  in  the  bank,- or  until  he  had 
in  ar.y  other  way  acquired  a  demand  against  Storrs  6c  Co. 
to  the  amount  of  $3,000,  surely  he  might  have  met  this 
claim  of  setM>ffby  a  counter  claim  to  balance  it.     The 
right,  therefore,  depends  upon  other  circumstances  than  the 
existence  of  the  demand  and  the  volition  of  Storrs  6c  Co. 
Again   suppose   WiUiams   had  tendered  the  $3,000  to 
Stonrs  6c  Co.  I  apprehend  they  would  not  have  been  at 
liberty  to  reject  the  money,  and  insist  upon  the  set-off;  for 
WiUiams  was  not  bound  to  receive  part  of  his  mortgage 
debt  in  that  way.    So,  too,  if  Williams  had  actually  paid 
the  $3,000  to  Storrs  &  Co.  after  the  respondents'  judgment, 
and  without  notice,  I  am  at  a  loss  to  conceive  why  the  res- 
pondents should  avoid  that  payment;  and  yet  it  must  be 
avoided,  or  the  respondents*  right  of  set-off  could  not  be 
enforced.    If  Storrs  6c  Co.  had  a  perfect  right  to  set-off 
this  demand,  and  the  respondents  in  virtue  of  their  judg- 
ment,  succeeded  to'that  right,  it  certainly  would  not  answer 
to  suffer  payment  to  be  made  to  Storrs  &  Co. ;  for  in  this 
W'ay  the  respondents'  rights  would  be  sacrificed ;  and  it 
aj^pears  to  me  to  be  no  answer  to  say  that  such  payment 
would  have  enabled  Storrs  6c  Co.  to  re*pay  the  same  sum 
to  reduce  the  encumbrance ;   fo^  however  enabled  they 
might  have  been*to  do  so,  there  possibly  might  have  been 


«1T  CAIB8  m  the:  OOTOT  of  SSRQftS 

ALBANY,    M  uawiJlipgnese.    If  tha  figtta  of  th«  rtvfmifi^h  m  jn^c 

zr zr^.  TOMni  cramwfis  a9  0iumiM  Me  cwt^naoe  for,  I  p^c^v^  «» 

y.         ^her  xxMMiii  of  Mfcvcisg  tfiam  but  by  giving  ibe  Judgounil 
^^^**'*^      the  same  effect  as  an  assignment  of  th«  d^VMAd  by  StMVi 
4e;  Co.  wid  jiptiee  to  WiUiamiv  wd  boUwf  $3X  swbMqvent 
p^ynnMla  fr«udulenl^ 

TbJ»  d^ootrin^  appears  to  me  to  b«  feavght  vHh  ^sspunsmi 
inbobi^f*  It  zmkefl  the  docke^tog  of  a  judgm^mlb  patj«e  to 
HIS]  aU  *pi30«r  eAewRtbranoea  to  4dQ»e  tboir  doalKRgawitb  the  jn%^ 
»oi4  debtor  i  and  as  the  baJbemoee  VAy  tbm  bftppea  tp  be» 
•0  tiiie^  mvuBt  lemamuatil  tho  wiixdhig  op  of  tiie  wbeloooa- 
eeiOi.  If  a  prior  mortgage  er  jodgmoiit  eroditor  b&pptf»  to 
bare  moniee  of  tbo  judgmMit  dobtor  in  hie  baode  for  a  tem- 
porary {Hirpo^e  (  for  instaac;!*  a  lodn  for  a  eiA|^  dfty,  be  it 
not  at  liberty  to  repay  it*  but  it  tnost  be  eoneideDed  a  pay- 
noent  in  reduction  of  the  amount  of  hje  ben*  It  is  plaoii^ 
tho  dioekeling  of  a  jnnior  judgment  im  the  boting  of  the 
bill  filed  to  reduce  pnor  encumbrances ;  end  reetfaining  the 
ordinary  cornea  of  dealing  between  debtor  and  creditor. 

Justice  requires  that  the  rights  of  a  jmnor  eneumfaranecr 
should  not  be  prejudiced  by  any  arrangement  between  Uie 
debtor  and  a  prior  easumforaneer,  to  obeiigo  the  appheatum 
of  payments  actually  made  in  reduction  of  the  prior  esmnk* 
branpe  i  but  whether  sound  poliey  requires  tbat  a  judgmtat 
creditor  should,  by  obtaining  his  judgments  acquire  a  fisn, 
Upon  the  demands  e^dsting  in  fiivor  of  hie  debtor,  in  no  wise 
eomiected  with  the  liene  upon  the  estate,  and  eo  incenve* 
nient  and  dangerous  to  other  ^reditorSi  is  in  my  judgBSSBt, 
extremely  questionable. 

The  right  pf  Storrs  |c  Co.  to  make  this  set-off,  ¥ras  net, 

therefore,  an  absolute  rlgiit  in  them  \  but  rather  a  privilege 

of  whioh  diey  might  avail  themselves,  if  they  should  after 

wards  happen  to  be  placed  in  a  proper  situation  to  do  so* 

a  privilege  depending  upon  eircumstanoee  beyond  their 

control ;  and  one  to  which  the  respondents,  as  judgment 

Riffbi  of  sot-  ^^^^y  did  not,  aftd  could  not  succeed. 

off  as  against      Hie  mortgage  was  ass^ed  1^  Wiiiiaihs  to  the  bank  of 

the  nuKr^ge.  Niagara  for  a  valuable  consideration,  to  the  amount  thae 


»tm  Bantam  wm^yovi,  iis 

4m  npon  it»  in  tbe&ir  cmn^^f  buii|ie«i ;  fmd  tl^  question  ^^^ 
thfii  am«i^  wbrt  «©  the  Tight*  pC  tk#  bw»k  ««  such  jj;: — '^  ' 
vaguely  1  v. 

Tbe^tookHwdcHibt0^y4uty^tto4ilti»»#qt^^7<^  »<>«««»;. 

brtrnm  Uii^  ongnwl  p^iaa;  asid  with  thin  qwJification 
«ar  oomti  ore  » tbe  49Uy  habit  of  proteoting  $»  4««igiiee 
of  paper  sot  oafotiabK 

At  the  tvsm  fd  tho  iiafig9i06iit>  thu  accoiwto  Ww^^a 
9toir»  A;  Co.  upd  WiUi^my  w«^e  i^jwtad,  M<i  WiUiiws 
poii  the  t8,000  m  tbe  1^0  pf  Sti»np  4:  Co.  in  tb«  \mkt 
ao  lh»t  bejmid  *«!}  doiiht«  Stonf  A;  Cou  would  b»T#  y)a         [*419] 
dAim  to  Miroff  agMOft  (dhe  jaMvrtgiiga  m  the  bM4»  of  th^ 

Thu  tnmaiutfiaii  being  a  ihii  om.  fl94  the  purohaae  hevioy 
Imoa  imde  by  the  b«iik,  not  wiUi  wj  intent  to  projadioe 
the  Ueft  of  the  ¥efip9iidente»  but  to  eeoare  tikir  owvl  deisandje 
against  the  parties  to  t^  martgaf  ej  end  the  junount  4^ 
upon  the  mortgage  being  ascertained  and  assented  to  by 
both  the  parties  to  it,  ought  not  the  equity  of  the  bank  to 
be  Qonaidared  aa  strong  as  that  of  the  respondents  ? 

It  was  held,  in  the  case  of  Henry  v.  Brown,  (19  John. 
49,)  that  a  debtor,  who,  on  being  notified  of  the  assignment 
of  his  security,  neglected  to  assert  his  set-off,  and  pronodsed 
to  pay  the  assignee,  was  not  at  liberty  afterwards  to  avail 
hwieU  of  hi«  eet^iff,  though  »  fair  one^  existing  in  Up 
favoi  at  the  time  of  the  aseignnent.  In  this  case,  the 
respondents  did  not  attempt  to  assert  the  claim  of  set-off, 
until  long  after  they  had  actual  notice  of  the  assignment ; 
nor  until  after  they  had  made  part  payment,  and  deposited 
funds  su£$cient  for  payment  of  the  whole  amount  claimed 
by  the  bank. 

There  is  much  pubhc  convenienee  in  the  faoilitias  which 
are  afforded  to  the  transfer  of  securities  not  negotiable  by 
law ;  and  much  good  sense  in  the  protection  which  the  law 
proffers  to  the  asaignee  of  such  securitiee.  But  the  protec 
tion  mufll  be  Tery  inauflloient,  if  the  porohae^  ia  h(wm4  at 
his  peril,  to  search  out  such  cmnplieated  equities  aa  may 
have  existed  between  the  parties  to  the  instrument,  at  the 
ireapectLTe  periods  when  judgments  may  baye  been  docketed 
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ALBANY, 
Dec.  1827. 

Bftker 

V. 

Stackpoold. 


[•420] 


For  affirm- 
ance, 14;  for 
revenal,  4. 


against  the  obligor.  (Vid  2  John.  Ch.  Rep.  443,  449.) 
The  rule,  as  I  understand  it,  is  a  simple  one,  edjsily  under- 
stood,  and,  under  it,  the  purchaser  always  has  it  in  his 
power  to  ascertain  the  true  state  of  his  security.  He  takes 
it  subject  to  the  balance  of  accounts  between  the  parties  to 
the  instrument,  if  any  balance  exists  in  favor  of  the  obligor 
at  the  time  of  the  transfer.  I  think  he  is  not  bound  to  in- 
quire into  the  state  of  accounts  at  any  prior  period, 

Without 'further  adverting,  therefore,  to  the  evidence  of 
acquiescence  in  this  assignment  by  the  respondents,  or  to 
any  advantage  which  they  may  have  derived  from  the  stipu- 
lation entered  into  by  the  bank  as  to  the  payment  of  the 
^mortgage  money,  in  my  opinion  they  are  not  entitled,  as 
judgment  creditors  of  Storrs  6c  Co.,  to  have  the  demand 
of  $3,000,  which  Storrs  &  Co.  held  against  the  mortgagee 
at  the  time  of  their  judgment,  applied  upon  the  mortgage 
in  the  hands  of  the  bank  of  Niagara. 

Gardnsb,  Hart,  and  Oliver,  Senators,  concurred. 

Decree  affirmed. 


William  Baker,  impleaded  with  Christian  H.  Kavft- 
MAN,  appellant, 

•  against 

Francis  Stackpoole,  respondent. 

The  admlBsion  of  one  partner,  either  of  an  account,  or  any  facti  made  alUr 

the  disBolation  of  the  partnership,  in  not  admissible  as  evidenoe,  to  aflaet 

any  other  member  of  the  finn. 
A  person  indebted  to  the  same  creditor  on  different  aoooimts  or  demands,  and 

making  payment,  may  apply  the  payment  to  which  account  or  demand  he 

pleases  j  and  if  he  fails  to  make  the  application,  the  creditor  may  apply 

the  payment  to  which  account  or  demand  he  pleaiiies. 
Where  neither  psiiy  makes  aa  appropriation,  the  law  will  apprapiiats  ^ 

payment  upon  certain  rales  of  presumption.    The  aathorities  to  this  point 

azamined. 
Where  A.  has  a  demand  against  B.  and  C.  and  a  more  recent  demand  against 

B.  alone,  who  makes  an  indefinite  payment,  semMs  the  law  will  appiopil- 
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•te  the  payment  first  to  the  extin^iAhme&t  of  the  indiyidual  demand,  and 
then  the  reeidne,  if  any,  to  the  eftinguiehment  of  the  joint  demand,  thong^ 
if  both  demande  were  against  B.  alone,  it  might  appropriate  the  payment 
first  to  the  extingAshment  of  the  oldest  debt. 

But  in  sueh  case  A.  cannot  wait  after  the  payment,  tiU  B.  becomes  farther 
indebted,  and  then  appropriate  the  payment,  to  the  extinguishment  oi  thr 
Bewly  created  demand,  leaving  the  previous  demands  unpaid. 

In  no  case  can  a  creditor  who  receiveB  paymetit  generally,  retain  sod  appro- 
priate it  to  the  extinguishment  of  a  demand  created  after  the  payment^ 
leaving  a  prior  demand  unpaid. 

On  appeal  from  the  court  of  chancery.  The  pleadingfl, 
report  of  the  master,  and  decision  of  the  court  below,  so  fat 
as  they  are  material,  were  as  follows : 

The  bill  was  filed  September  1, 1821 ;  and  charged  thai 
some  time  in  August,  1817,  the  defendant  below,  Kauifman 
*and  the  respondent  Stackpoole,  purchased  jointly  the  brig 
WiUiam  Henry,  each  one  undivided  half.  That  shortly 
after,  the  respondent  proceeded  in  the  brig  to  Havre  de 
Grace  in  France,  and  back  to  New  York ;  the  net  profits 
of  the  voyage,  for  joint  account,  being  upwards  of  $1200, 
the  whole  of  which  was  received  by  Eauffman.  That  after 
the  purchase,  and  previous  to  the  return  of  the  brig  to  New 
York,  the  defendants  below,  Kaufiman  and  Baker,  formed 
a  partnership,  whereby  Baker  became  part  owner  in  Eauff- 
man's  share  of  the  brig.  That  after  the  partnership,  and 
some  time  in  January,  1818,  the  respondent  proceeded  with 
the  brig  as  master  on  a  second  voyage  to  Havre,  with  a 
cargo,  partly  belonging  to  Kauffman  and  Baker,  and  partly 
to  others,  on  freight,  thefmoneys  received  for  which  exceed- 
ed $3000,  which  the  respondent,  by  Kaufiman  and  Baker's 
instructions,  invested  in  merchandise,  with  which,  and  other 
goods  on  freight  and  passengers  on  board  the  brig,  the 
respondent  returned  to  New  York  in  May  1818.  That  the 
net  profits  of  the  voyage  exceeded  $2000,  and  all  the  pro- 
fits and  proceeds  were  received  by  the  defendants  below. 
That  about  the  1st  of  June,  1818,  the  defendants  below,  or 
one  of  them,  urging  the  respondent,  he  agreed  to  become 
interested  to  the  extent  of  the  balance  then  due  him  from 
the  defendants  below  on  the  account  of  the  two  previous 
ToyageSy  after  dedupting  his  share  of  expense  in  fitting  for 
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AjLBiin;  1^  porpiMiA,  in  a  purchaae  of  ecitdn  fer  part  of  a  cargo  ol 

— ^^  '^  die  hrig  fipom  Sarannah  to  Hayre.    That  he  did  not  knon 

V.  the  extent  of  such  balance ;  and  could  not  ascertain  it  from 


the  defendanti  below.  That  he  directed  tb«  defendaiti 
below  to  ahip  tha  eottoo  in  hp  mm  aaiva,  with  a  ecfiarate 
invoice  and  bill  of  kiding»  Ii4ii6h  they  neglected  to  do. 
That  in  June,  1818,  the  respondent  sailed  in  the  brig  for 
Savannah,  addressed  to  R.  &  J.  Bolton^  merchanta  there, 
by  whom  a  cargo  of  cotton  was  furnished  for  the  brig,  partly 
on  freight  and  partly  oa  account  of  the  defisadants  bdow. 
That  with  thia  cargo  he  eailed  from  Savannah  to  Hana^ 
where  he  arrived  in  Angnil,  1818 ;  that  the  freight  of  tha 
voyage^  about  t40(IQ,  was  ceUaeted  by  fieker  in  Havre, 
who  also  took  charge  of  the  cotton  btloBgingtotha  rcopeai 
[MSB]  dent  *and  the  defiendaatc  below,  and  made  airangemanti 

for  the  sale  and  disposition  of  the  proeoede.  But  Baker 
there  declined,«th0ugh  reqna«ted,  to  give  the  ^respoudanl 
an  aoQoont  of  his  interest  in  the  coMon ;  and  appropriated 
att  tha  freight  money,  alleging  that  ha  wanted  it  to  pay  a 
debt  doe  from  the  defendante  below  to  Oppermaa,  Man* 
drott  Ic  OOf  of  HaTDS*  That  the  brig  sailed  fron  Havtey 
with  a  full  cargo,  together  with  paMongar%  among  wfaom 
was  Baker,  one  of  the  defimdaats  bdow,  aod  arrnrad  al 
New  Teak  in  December,  1818;  and  thai;  tha  freight  aai 
«  paaaage  money  wae  reoaivied  by  the  defendanta  below,  isi 
which  they  had  not  acoouhtad,  and  the  rrspondant  oonU 
not,  ti^erefore,  state  the  amamt.  That  about  tha  begiaBiag 
el  February,  1610,  the  brig  waarchaiteared  for  a  voyage  to 
Limerick  in  Irafamd,  where  ahe  arrived  in  March  ibUowh]^ 
whence  id^e  latomed  with  passengers  in  AvgnsI  fbllowii^  | 
when  the  farig  was  libelled  on  a  bottomry  bond  eseeoleA 
by  tha  respondent,  in  the  dietriet  couit  of  New  Jersay,  md 
taken  into  tha  euatody  of  tha  marshal.  That  the  defendaat 
below,  Kauffinan,  who  had  ahortly  befora  dissolved  hie 
partnership  with  Baker,  the  other  deftnidant  below,  bonded 
the  brig,  and  she  waa  released  and  taken  into  his  exohisivo 
onsto^ ;  and  he,  without  oonsalting  the  respondent  hie  jofaol 
owner,  sent  her  to  Lisbon,  with  a  caige  on  freight,  nodal 
the  oommaad  of  a  stranger  as  master*    That  at  Xieboa»  a 
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Mtttni  cargo  ef  mh  wm  ptitchuwd  wttk  the  firei^l  o£  ^  ^^' 

oiirvr«fd  vojt^t  (me  balf  ef  wkidli  bdionged  to  tlM  r60pm-  "■"■   '       *■■ 
€kiit»)  with  which,  and  other  mefchondhre  on  Ird^y  she         t. 


(tfDceeded  o«  her  iroyag&for  New  York ;  but  WM  mirtejrtd 

iad  comdemned  «l  m  interkneditte  port^  (Si.  Joha'0^  Perto 

Bio9>,)  9M  uiiseawtMrtli^ ;  mi  Kniftffttna^  om  of  ibt  defea* 

iattts  helow,  m  Ub  aMigns,  reecired  $dO0Ohutettiure  ntoiMjr 

(M  the  Mg»  $1700  02X  the  eargo  uid  $700  oft  the  fitsightfer 

tlae  tetium  voyage,  he  horiag  abandoied  te  the  tmdetwfi- 

t&m  i  one  half  of  all  wfaicli  some  tlw  reependeftt  claimed, 

wUh  his  wagei  for  the  whole  Tojage  <mt  atid  home ;  Kauff- 

maa  havia^  agreed  that  he  (the^reifoDdeiil)  «bo«ld  ad  aa 

■aaeler.    l^hereapoiMieat  also  ekdnedhrgeitxiiie  for  wag^ 

ae  naeter,  against  Kauffinaii,  with  large  espesisea  and  dk- 

buraenateists  while  acting  as  ipaasler  of  the  hrig ;  and  that 

Ihedefendatits  *below  owed  the  x^apondent  $d000  ia  respect  [M23 

to  their  dealijiga  set  forth  10  the  bUl  $  which  piuyed  an  ae- 

eottat* 

.Kaoffinaa,  (o&e  of  the  defendants  below,)  answered, 

(Nov.  28th,  1821,)  admitting  the  parehase  of  the  brigi,  the 

fimt  Toyage  to  Havre  and  bach  as  stated  i&  the  l^,  and 

maemi  w  aoeowdt  with  the  brig  aad  the  respondent  res- 

peetiaog  ihe  t^ jegea ;  admittbig  the  paitnenhip  with  Baher, 

tbe  other  defendant  below ;  bat  deiijikig  that  Baker  became 

iaterested  k  the  brigi  and  atsettiitg  thai  he  (K^  s^U  eoii- 

tiaued  to  own  «tte  batf,  though  the  accoanto  were  made 

out  ki  the  name  of  the  lirm  during  ita  coutiiraa&ee :  adn&t-     • 

tM^  Ihe  eeeottd  toyBge  to,  and  ret«rn  6ob!^  Havre  ^  the  oot- 

vmaA  wyage  being  on  freight^  aoftounting  to  $i^S5l  8$, 

wUoh  was  lATested  by  the  eonaignees  at  Havre  (not  by  the 

respondent)  in  ptaieter  of  Paria  asMd  hair  nets^  which)  with 

ttMichattdiite  on  fireight  end  passfeiigers,  formed  the  setam 

loadittg  t6  Now  York.    He  denied  that  the  reqKmdeflt  was 

caaeitled  te  half  a  share  in  the  brig  or  her  earnii^,  he  aet 

JMmaig  paid  one  half  the  price  in  full ;  bnt  hie  interest  WIM 

fmJky  4  o«it  of  H  part»$  y^  he  adiadtted  that  (widdi^ 

to  au^  liberally)  he  allowed  the  respondent  half  of  the  pre 

^eeda  of  the  inrestmemt,  add  half  the  freight  and  passive 

iaK>JMJ  •f  the  tetwn  vejraf* »  the  whela  preita  of  the 
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second  royage  being  only  $1,472  81,  of  which  he  annexed 
an  account ;  that  the  brig,  on  her  voyage  from  Savannah  to 
Havre,  (the  third  voyage,)  was  laden  with  cotton  the  one 
third  of  which  was  shipped  on  the  joint  account  of  the 
respondent  and  Kauffinail;  and  he  denied  that  the  respond- 
ent's interest  was  limited  to  the  extent  of  his  moneys  in  the 
hands  of  the'  defendants  below,  after  deducting  the  res- 
pondent's share  of  the  expenses  in  the  shipment ;   and 
denied  any  direction  for  a  separate  invoice  and  bill  of  lad- 
ing.   He  admitted  the  saiUng  from  Savannah  with  th^  cot- 
ton ;  and  that  the  respondent  paid  a  part  of  the  disburse- 
ments (in  the  whole  $265  32)  out  of  his  own  funds,  Kauff- 
man  paying  the  residue,  and  insisted  that  the  freight  out 
was  only  $3,3d3  56,  and  was  collected  by  the  consignees. 
He  denied  the  other  transactions  charged  to  have  taken 
place  at  Havre ;  insisted  there  was  a  loss  on  the  cotton  of 
about  $5,200;  denied  disbursements  *by  the  respondent 
in  any  of  the  voyages ;  insisted  that  the  respondent  received 
and  converted  moneys  to  his  own  use ;  admitted  the  return 
to  New  York;  and  annexed  an  account  of  the  outward 
and  homeward  voyages,  showing  a  balance  due  Kauffinan 
of  $2,638  07,  including  a  charge  for  embezzlements  through 
the  respondent's  neglect.    The  balance  he  carried  to  gen- 
eral account.    He  admitted  the  voyage  to  Limerick,  where 
the  respondent  received  all  the  freight  and  passage  money, 
$3,086 ;  that  the  brig  was  chartered  for  the  voyage  out 
about  the  time  mentioned  in  the  respondent's  bill,  that  the 
partnership  of  Kauffman  and  Baker,  the  defendants  below, 
was  dissolved  in  February,  1819,  which  the  respondent 
knew  before  sailing  on  the  outward  voyage  to  Limerick ; 
insisted  that  he  (Kauffman)  was  put  to  damage  by  a  seiz- 
ure of  the  vessel  at  Ireland,  in  consequence  of  the  illegal 
conduct  of  the  respondent ;  that  one  demand,  for  which  the 
vessel  was  libelled  in  New  Jersey,  was  paid  by  Kaufiinan ; 
that  several  months  after  her  arrival  there,  the  brig  was 
again  libelled  under  pretence  of  bottomry,  in  New  Jersey ; 
bonded  and  released  to  Kauflman,  who  prepared  her  for  sea 
at  great  expense ;  and  with  the  assent  of  one  Smith,  who 
claimed  to  be  the  assignee  of  the  respondent's  interest,  the 
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Vessel  was  sent  to  Lisbon  on  KauiSman's  individual  account ; 
that  the  proceeds  of  the  voyuge  there  were  laid  out  in  pur- 
chasing salt  with  which,  and  10  pipes  of  wine  on  freight, 
she  proceeded  on  her  return  voyage  to  New  York ;  but 
was  surveyed,  condemned,  abandoned,  &c.,  at  an  interme- 
diate port,  (St.  Johns,)  as  stated  in  the  bill.  Kauffinan  an- 
nexed an  account  of  the  voyage  froVn  New  York  to  Lisbon, 
and  thence  to  St.  Johns,  showing  a  balance  in  favor  of  the 
brig  of  $178  08.  Accounts  wifli  the  brig  were  also  an- 
nexed to  the  answer,  of  all  the  voyages  mentioned  in  the 
respondent's  bill,  and  a  general  account  with  the  respond- 
ent. 

On  th&  14th  of  December,  1821,  Baker,  the  other  defend- 
ant below,  answered ;  admitting  his  entering  into  partner- 
ship with  Kauffman,  in  October,  1817 ;  but  denying  his 
part  ownership  in  the  brig.  He  insisted  that  the  respond- 
ent was  jointly  concerned  with  Kauffman  in  one  third  of 
the  cotton  shipped  on  the  third  voyage  to  Havre ;  denied 
that  the  respondent's  ^interest  in  the  cotton  was  confined 
to  the  amount  of  his  moneys  ;^^th  Kauffman  or  Kauffman 
and  Baker,  or  any  directions  to  ship  the  respondent's  share 
of  the  cotton  in  his  own  name,  with  a  separate  invoice  and 
bill  of  lading.  He  insisted  that,  on  the  contrary,  whenever 
the  respondent  spoke  to  the  defendant  Baker  about  the  129 
bales  of  cotton^  (this  being  the  amount  of  the  one  third  in 
which  he  was  interested,)  he  addressed  himself  to  Bake^ 
as  the  half  owner  of  it.  Baker  denied  the  transactions  at 
Havre  imputed  to  him  by  the  bill ;  insisted  that  the  copart- 
nership between  the  defendants  below  was  dissolved  in 
January,  1819 ;  and  concurred  in  other  respects  with  Kawff- 
man's  answer,  so  far  as  the  matters  in  it  were  within  his 
(Baker's)  knowledge. 

The  respondent  filed  a  general  replication ;  and  various 
proofs  were  taken  on  the  points  disputed  between  the  par- 
ties. 

On  the  19tH/)f  June,  1822,  the  chancellor  made  an  order 
of  reference  to  a  master  to  take  and  state  the  accounts  of 
the  parties.  « 

The  report  recited  that  the  master  had  been  attended  by 
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fhe  M>licit<Mr  tsA  cou&mI  of  fhe  le&fmAmt  wmi  id 
ttidXL ;  ft»d  hAting  pfrot^edei  to  l&k*  the  ttccotmtB  dir«Klcd 
hy  iht  order,  he  found  thdt  then  wa*  diie  lo  tbt  lei^ondeiit 
from  Kaaffman  $8095  79 ;  unit  iCiited  hvw  he  diepwied  of 
a  elaiM  of  eommisBioM  and  port  tnow^  by  like : 
agedntft  Kattfim^n. 

The  master  fnither  'stated  tkot  it  h&d  htm  \ 
fore  him  on  the  pan  of  tie  d^mdMtf  ''that the  iateiecit  of 
the  complalttatit  (rea^ncEettt)  in  »  eertainf  parcet  of  cotton 
shipped  from  8a?aiitiah  on  board  the  btig  WilUam  Henrj, 
on  her  rtyfage  to*  Hatre,  was  to  the  amount  of  his  foods 
then  in  the  hands  of  the  defendants ;''  and  the  master  stated, 
that  in  order  to  ascertain  the  amotmt,  he  bad  ascertakied 
the  arailaUe  fondft  and  tasb  bakn^ce  m  tte  hmdb  of  the 
defendants  belonging  lo  the  respondent  en  thsr  8tb  of  May, 
1818,  which  he  had  taken  as  the  d«ile  of  the^  CMca&eaee- 
tnent  of  the  achrentttre ,'  th^t  on  this  basis^the  amfMnt  in- 
rested  by  the  respondent  in  the  cotton  "Mis  tlMl  9&k 

The  master  then,  after  disponing  of  the  itMn»  charged 
by  KanfFman  for  embezssl^ilhents  repoftod  than  the  prtMeipal 
qtrestions  *fn  dispute  between  the  partieis,  arvee  irom  traw- 
actions  on  the  vtyjrage  to  Lis»eri<^,  and  die  retom  to 
Amboy,  (New-Jersey :)  that  the  tessel  sailed  (widi  a  view 
to  this  Toyage)  from  New  York  in  Febr«ary,  4810,  Katf 
man  then  being  mdebted  to  the  respondent  in  91266  30,  by 
reason  of  the  brig's  accomit  on  the  third  tc^age  to  Havre 
solely,  (the  balance  of  the  two  prior  voy^i^s  bein^  then 
justly  held  by  the  defendant  as  the  amount  of  the  respen* 
dent*5  inrestment  m  cotton.)  That  the  vessel  aitived  at 
Lhnerick;  and  hairing  discharged  her  cargo  andproctfad 
passengers  fot  het  retnrn  home,  sailed  thence  the  l6th  of 
April  1819.  That  after  her  arrival  at  Limerick,  and  beibfe 
her  being  detained,  (ae  the  report  aliferwardS'  monfioned,) 
the  respondent  was  a  creditor  of  Kanffman*  in  abotrt  t^lfSD* 
charging  the  respondent  with  his  share  of  disbursements 
and  responsibilities  of  the  defendant  (K.)  ifltthe  outGl  of  the 
vessel,  and  crediting  him  with  one  haff  his  wage*  aaid  other 
perquisites  at  that  time,  and  with  his  pioportion  of  the  Oift-  * 
ton  sold  at  Havre  pfior  thef eto,  (vritich  pi^ocfeedii  W«eff#  ei^ 
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ited  to  the  adrenture  m  the  b^ofcs  of  Kanffman  in  Majit,    JLLBAif r, 

1819,  and  were  credited  as  told  bj  the  cona^eefl  in  Ha^ne,  — r^ ^ 

in  March,  1819.)    It  eqppeared  that  the  respondent  receive  t 


•d  at  Limerick  the  whole  of  the  outward  freight,  and  the 
whole  of  the  paasage  monfij  paid  hy  the  paaaengers,  to  he 
conrejed  in  her.  to  the  United  States  on  the  return  yoy- 
age,  atnddinitnig'  in  the  whole  tp  4M08a  85;  that  one 
half  of  that  sum  belonging  to  the  tespondent,  the  other 
half  being  set  oS  against  the  sum  then  dae  frotn  Kauffman, 
wottid  leare  a  balance  against  hiqa  of  $140.  That  the  Tea- 
eel  proceeded  from  limerick  about  April  Idth,  1819,  to 
Kilrush,  where  she  was  arrested  by  the  coUeotor  for  ex- 
ceeding the  number  of  passengers  allowed  her  by  act  of 
parliament.  The  master  then  detailed  the  particulars  of 
the  arrest  ^nd  detention,  which  was  till  the  84th  pf  May, 
1819;  when  the  vesad  was  fv^tber  detained  for  another 
cause,  in  consequence  of  which  considerable  expense  wb$ 
incurred  and  disbursed  by  the  respondent,  and  by  Kaufman 
after  the  vessel  reache4  New  York ;  but  the  master  acquit- 
ied  the  respondent  of  aH  blame,  and  held  that  the  expenses 
should  be  charged  to  the  Tessel.  He  then  repo]:ted  that 
'the  respondent,  baring  applied  *his  receipts  for  the  outward  [*427] 

voyage  to  Limerick,  to  pay  his  own  debts  there,  bottox^ried 
the  vessel  for  $9870,  at  a  pi'emium  of  $204 ;  and  she  then 
sailed,  (July  6th,  1819.)  That  more  money  wa^  obtained 
on  bottomry  than  was  neoesiuury ;  and  he  therefore  charged 
the  respondent  with  all  expensep  resulting  from  it.  Tliat 
the  vessel  arrived  at  Amboy  (N.  J.)  August  dOth,  I8l9, 
-where  sRb  was  libelled  for  seamen'^  wages,  the  expenses  of 
v^hich  proceeding,  the  master  charged  SLauffman.  The 
master  farther  reported,  that  in  April  1820,  the  vessel  wa^ 
libelled  on  the  bottomry  bepd,  but  was  .finally  given  up  to 
Kauffman,  in  August  of  the  same  year,  upon  hia  bond 

^  and  went  upon  a  voyage  to  Lisbon  for  him ;  and  upcm  her 
return,  was  cqmpelled  to  put  kto  St.  John, /(Porto  Rico,) 
iP^be^e  she  was  condemned  as  unseaworthy ;  aqd  the  defen- 
dant,  Kaufiman,  received  $2600  inauredupon  her  voyage, 
for  one  half  of  which,  the  master  Qpncludes,  Kauffinan 

tffaouid  answer  to  the  respondent. 

The  master  further  reported  that  it  was  proved 
ToL.  IX.— 29 
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him  that  the  partnership  between  the  defendants  was  dii 
solved  February  12th,  1819,  and  the  dissolution,  advertised 
in  a  New  York  paper  the  19th  of  February,  1819 ;  that  the 
brig  was  registered  at  the  custom  house  as  belonging  to 
KaufTman  and  the  respondent,  and  continued  so  from 
August  16th,  1817,  to  April  18th,  1821,  after  her  condem- 
nation as  unseaworthy ;  that  on  the  formation  of  the  part- 
nership between  Kauffman  and  Baker,  the  brig  was  brought 
into  the  books  of  the  partnership  as  part  of  its  stock,  as  fol- 
lows, by  an  entry  in  the  journal  of  "  Capital  Dr.  to  Chris- 
tian H.  Kauffman,  for  sundry  vessels  brought  into  the  part- 
nership concern,  and,  among  other  items,  to  one  half  of  the 
brig  WilUam  Henry,  at  a  valuation  of  $1750."  The  master 
farther  reported,  that  some  testimony  had  been  adduced  to 
him  respecting  declarations  of  Baker  as  to  his  part  owner- 
ship of  the  vessel.  From  the  whole,  he  concluded  that  no 
partnership  was  constituted  between  the  respondent  and 
Baker  in  relation  to  the  brig,  by  the  sub-contract  between 
Baker  and  Kauffinan  for  a  participation  in  the  moiety  of 
her  earnings,  however  responsible  such  participation  may 
have  made  him  to  third  persons ;  and  further,  if  such  part- 
nership was  constituted,  it  could  bind  *Baker  for  sudi 
responsibilities  only  as  were  incurred  prior  to  the  date  of 
the  dissolution.  And  as  by  the  receipt  of  the  money  al 
Limerick,  the  sum  then  due  to  the  respondent  on  account 
of  former  voyages  was  discharged,  the  defendant  Baker  was 
not  answerable  to  the  respondent  on  any  subsequent  trans- 
actions concerning  the  vessel,  nor  for  the  proceeds  of  the 
cotton  in  which  the  respondent  and  defendants  bdowwere 
concerned  in  the  third  voyage  to  Havre,  inasmuch  as  the 
proceeds  were  received  by  Kauffman  after  the  dissolution 
of  the  partnership.  This  report  was  dated  March  7th, 
1823. 

To  this  report  the  respondent  excepted,.becau8e  the  mas- 
ter charged  the  respondent's  share  of  the  proceeds  of  the 
cotton  shipped  to  Havre,  on  the  third  voyage  to  thatplace> 
against  Kauffman  individually,  whereas  the  proceeds  y^ere 
received  by  Kauffog^^^  ^^d  Baker,  the  defendants  beloir ; 
and  the  master  should  have  charged  the  proceeds  againgt 
them  iointly. 
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On  the  2i.  of  August,  1824,  the  chancellor  allowed  the 
t^^xception ;  and  ordered  the  master  to  correct  his  report  hj 
charging  the  respondent's  share  of  the  proceeds  of  the 
cotton  against  both  of  the  defendants  below  (Kauffman  and 
Baker)  jointly.  The  report  having  been  corrected  accord* 
ingly, 

On  the  19th  of  July,  1825,  it  was  confirmed ;  and  a  final  • 
decree  made  upon  it  on  the  26th  of  October,  1825. 

Baker  brought  his  appeal  to  this  court,  from  that  part  of 
the  order  or  decree  of  the  2d  of  August,  1824,  which  allow- 
ed the  exception. 

The  proofs,  so  far  as  they  are  material  to  the  points  de- 
cided in  this  court,  will  be  found  stated  in  the  opinion  of 
the  chief  justice.    * 


ALBANY, 
Dec.  1827. 

Baker 
StMkpool«k 


i).  Selderiy  for  the  appellant,  made  the  following  points : 

1.  The  admissions  made  by  Kauflman  before  the  master 
or  otherwise,  were  not  binding  upon  the  defendant  Baker. 
(3  John.  536.     15  id.  409.) 

2.  Independent  of  those  admissions,  it  appears  that  the 
losses  upon  the  cotton  absorbed  the  whole  of  the  funds  of 

*  *Stackpoole,  as,  by  the  pleadings  and  proofs,  Stackpoole's 
interest  in  the  adventure  stppears  to  be  one  half. 

3.  By  reason  of  the  partnership  formed  between  Kaufl^ 
man  and  Bal^r,  the  relation  between  Stackpoole  and 
Kaufifman  as  owners  of  the  vessel  was  not  changed,  and 
the  profits  belonging  to  Stackpoole  arising  out  of  the  pre- 
vious voyage  are  not  to  be  considered  as  coming  into  the 
hands  of  Kauffman  and  Baker,  but  to  Kauffman  alone,  the 
agent  of  Stackpoole,  under  their  agreement,  and  his  tenant 
in  common. 

4.  The"  first  Havre  voyage  was  completed,  and  the 
second  Havre  voyage  was  commenced  previous  to  the  for- 
mation of  the  partnership*  of  Kauffman  and  Baker.  The 
proceeds  of  the  voyages  came  to  the  possession  of  Kauffman, 
and  if  carried  into  the  books  of  Kauffman  and  Baker,  must 
be  considered  as  carried  to  the  credit  of  Kauffman. 

5.  No  part  of  the  proceeds  of  the  cotton  speculation  came 
into  the  possession  of  the  house  of  Kauflman  and  Baker ; 
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for  that  house  wa»  cUssdyed  before  the  pooceeds  of  tbat 
•peciilation  'were  returned  bj  the  house  of  Oppenoani 
Mandrotl  &  Co^  the  ooDsignees  of  the  cotton  at  Harre. 

6.  If  tke  coUwn  ••peculation  aboold  be  considered  as  uo- 
dertaken  for  the  purpose  of  obtainixig  freighti  then  it  nmst  bs 
held  as  constituting  part  of  the  brig's  account,  and  net  s 

>  BCfMsrate  accouxkt,  and  could  theDctfore  onljr  he  ^^onsidered 
as  a  claim  against  Kauikaan,  as  one  of  the  tenants  in  com- 
lEiOB  of  the  brig  WJlliaxn  Ilenry. 

7.  Etcbq  supposing  that  Baker  night  be  considered  as 
indebted  to  Stackpoole  jointly  with  Kauffman^  for  his  fOf 
ti<Kn  of  the  jprooeeds  of  the  cotton  ^idyenture,  yet  we  say 
that  that  indebtedness  was  subsequently  dischaiged  hf 
KaufTman  in  his  subsequent  transactions  with  Stackpoole, 
and  that  funds  came  into  the  hands  of  Stackpoole  from  the 
limerick  voyage  sufficient  to  d»charge  that  indebtednesa 
(iMer.  586  to604.U  East,  239.    2  B«  &  B.  70.    aB.& 

Lastly.  The  case  ought  to  have  been  sent  back  to  the 
master  fox  further  prooi^  inasmuch  as  the  admissions  ot 
Kautffman  not  being  aufSkcient  to  bind  Baker,  there  was  not 
other  sufficient  evidence  before  the  master  whereon  to 
ground  the  *rq)ort,  especiaUy  as  Baker  was  not  represented 
before  the  master. 


R.  Emmetf  contra. 


Savaojb,  Ch.  I.    The  principal  questions  arising  in  this 
case  are 
Questions.         !•  Whether  the  admissions  of  one  partner,  after  the  dis- 
solution of  the  partnership,  are  evidence  against  the  other 
late  partner ; 

2.  When  one  partner  retires,  leaving  a  balance  dae  a 
third  person,  and  the  remaining  partner  continues  to  make 
payments  to  such  third  person,  enough  to  discharge  the 
balance  against  the  late  firm,  but  without  any  specific 
appropriation  by  any  one,  the  payments  being  made  and 
received  on  account  generally,  whether  such  payments  do 
not  disdbarge  the  balance  against  the  firm. 
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i  diftil  0late  only  Midi  facts  as  appear  necessary  to  raise 
fb«ie  questions. 

On  tbe  16th  of  Atigust^  1917,  the  respondent  and  one  of 
the  defeadfluts  below,  Kanflfman,  pcrrehased  the^rig^  Wil- 
Uau  Henry,  and  the  respondent  went  in  her  as  master  on 
a  iroyage  to  Havre.    After  th^  departure  al  the  brig,  and 
before  lier  return,  the  defendants  below,  Kauffman  and 
Baker,  entered  into  psurtnersbip  in  mercantile  business. 
In  January,  1818,  the  brig  made  her  second  royage  to 
Havre;  and  her  earnings  were  invested  in  certain  articles 
ior  the  defendaals  below.    Tlie  earnings  of  the  brig,  in  this 
way,  come  into  their  hands,  though  Baker,  the  appellant, 
sfiims  to  have  had  no  permanent  interest  in  the  brig  herself. 
In  June,  1818,  a  proposition  was  made  to  the  defendant, 
Kaaffinan,  by  the  agent  of  Oppennan,  Mandrott  Sc  Co.  of 
Havre,  to  purchase  a  quantity  of  cotton  at  Savannah,  and 
tend  it  by  the  brig  to  Havre,  consigned  to  Opperman,  Man- 
drott A  Co.    Kaoffinan  proposed  to  the  respondent  to  be 
interested  in  the  cotton,  which  was  assented  to ;  but  the 
extent  of  that  interest  is  disputed ;  the  defendants  below 
contending  that  the  respondent  was  half  owner  of  1 29  bales, 
one  third  of  the  cargo,  and  the  respondent  contending  that 
his  interest  was  only  the  amount  of  funds  which  he  then 
had  in  *the  hands  of  the  defendants  below,  a  little  rising 
IdOO  dollars.    On  this  speodation,  there  was  a  loss  even- 
tually, as  Kauffman  says,  of  d,200  dollars  and  upwards.    Of 
eoixne,  if  the  respondent  was  owner  of  one  half,  his  loss 
■uiat  have  been  2,600  dollars,  double  the  ampunt  which  he 
clsums  to  have  been  invested.    If  his  investment  was  but 
1,34k]  dollars,  bm  computed  by  the  master,  then,  by  the  same 
calculation,  there  were  proceeds  of  the  cotton  in  the  hands 
of  the  defendants  below  amounting  to  791  dollars. 

Tn  January  or  February,  ldl9,  KauflTmat  and  Baker  dis- 
aolved  their  partnership ;  Baker  retiring  with  a  gross  sum, 
and  Kanffinan  carrying  on  the  business,  with  authority 
from  Bak«r  to  liquidate  and  settle  all  unsettled  concerns 
of  the  company. 

Ja  the  same  month  of  February,  1819,  the  respondent 
vrent  in  the  brig  to  Limerick,  and  brought  home  passen- 
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gers.  He  recieved  the  freight  out  and  the  passage  monej 
back,  amounting,  by  the  master's  report,  to  3,066  doUan 
and  35  cents,  the  one  half  of  which  belonged  to  him,  and 
the  other ^half,  1^543  dollars  and  17  cents,  is  credited  bj 
the  master  to  Kaufiman.  When  this  TOjage  comm«iced, 
according  to  the  master's  calculation,  Kauffman  owed  the 
respondent,  on  account  of  the  third  voyage  to  Harre,  1,256 
dollars  and  20  cents,  of  which  828  dollars  and  5  cents  were 
the  proceeds  of  the  cotton  and  interest.  But  in  conse- 
quence of  the  other  charges  against  Kauffman  growing  <mt 
of  the  Limerick  voyage,  when  the  respondent  received  the 
sum  of  3,086  dollars  and  35  cents,  after  crediting  one  half 
to  Kauffman,  he  was  still  debtor  to  the  respoiKlent  aboot 
140  dollars. 

The  principal  controversy  between  the  respondent  and 
Kauffman,  grows  out  of  the  subsequent  transactions  in  rela- 
tion to  the  brig ;  but  as  Baker  was  in  no  wise  connected 
with  those  transactions,  and  as  he  alone  appeals,  I  shall 
not  pursue  them  farther. 

The  cause  having  been  put  at  issue,  a  reference  was 
made  to  a  master,  to  take  and  state  an  account  between 
the  parties. 

On  the  hearing  before  the  master  much  testimony  was 
taken  ;  but  I  find  nothing  to  prove  the  extent  of  the  re- 
spondent's ^interest  in  the  cotton.    From  the  testimony  of 
Brown  and  Bokee,  it  appears  to  have  been  the  subject  of 
dispute  between  the  respondent  and  Baker.    The  latter 
does  not  admit  the  claim  of  the  former ;  but  insists  that  his 
(the  respondent's)  interest  was  one  half.    It  is  evident  from 
the  report,  that  the  master  did  not  rely  on  the  testimony  to 
ascertain  the  fact.     He  says,  "  that  it  has  been  admitled 
before  roe  on  the  part  of  the  said  defendant,  (KauflBnan,) 
that  the  interest  of  the  complainant  in  a  certain  parcel  of 
cotton,  shipped  from  Savannah  on  board  the  said  brig  Wil* 
liam  Henry  on  her  third  voyage  to  Havre,  was  to  the 
amount  of  his  funds  then  in  the  hands  of  the  defendants* 
This  fact  had  been  averred  by  the  respondent  in  bis  bill: 
it  was  denied  by  both  the  defendants  below,  in  their  an* 
.swer ;  and  was,  therefore,  a  fact  to  be  proved 
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as  to  him;  but  did  it  prove  the  fact  as  against  Baker?  — r^ ^ 

Kaufiman  and  Baker  were  partners  when  the  purchase  was  y. 

made  of  129  bales  of  cotton ;  and  also  when  the  cotton  was  St«skpooie. 
sold.  It  seems  they  were  jointly  interested  in  the  cotton ;  Effect  of  th? 
but  the  partnership  ended  in  Febmary,  1829 ;  and  the  ad*  £aaffinw. 
mission  was  made  by  Kaufllban  in  1823.  From  the  man- 
ner in  which  the  case  was  considered  by  the  master,  it  did 
not  become  necessary  for  him  to  discuss  or  decide  upon  the 
admissibility  of  such  evidence  as  against  Baker.  His  con- 
clusion was,  that  no  partnership  existed  at  any  time  be- 
tween t^e  respondent  and  Baker ;  but  if  a  partnership  did 
exists  it  could  bind  Baker  only  for  responsiJbilities  in- 
curred prior  to  the  dissolution,  and  that  by  the  receipt  of 
the  freight  and  passage  money  on  the  voyage  to  Limerick, 
the  sum  then  due  to  the  respondent  on  account  of  former 
voyages,  was  discharged :  and  further,  that  Baker  was  not 
answerable  for  the  proceeds  of  the  cotton,  they  having  been 
received  by  Kaufiman  after  the  dissolution  of  his  partner- 
ship with  Baker. 

The  respondent  excepted,  because  the  proceeds  of  the  EMeption 
cotton  were  charged  to  Kaufiman  alone,  when  they  should 
have  been  charged  to  the  defendants  jointly.  The  excep- 
tion was  allowed  by  the  chancellor,  who  decreed  that 
KauiTman  and  Baker  should  pay  to  the  respondent  1124 
dollars  and  4  *cents,  the  proceeds  of  the  cotton  and  inter-  [M33] 

est ;  and  that  KauiTman  alone  should  pay  1056  dollars  and 
75  cents,  with  costs  agaii^At  both  defendants. 

1.  Were  the  admissions  of  one  partner,  after  the  disso-    .  ^«  admia- 
lution,  proof  agamst  the  other  partner  as  to  the  extent  of  partner,  of  an 
tiie  respondent's  interest  in  the  cotton  adventure  ?    On  this  w'^^'S- 
question  a  difierent  rule  prevails  in  the  courts  of  this  state  solution    will 
from  the  one  which  seems  to  be  established  in  Engjiand.  other. 
There  the  rule  is,  that  an  admission  made  by  one  of  two 
partners  after  the  dissolution  of  the  partnership,  concerning 
joint  contracts  that  took  place  du^Bg  the  partnership,  is 
competent  evidence  to  charge  the  other  partner.    In  the 
case  of  Wood  v.  Braddick,  (1  Taunt.  104,)  a  letter  of  one 
defendant,  a  former  partner  was  produced,  written  after  the 
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dinolutkxD  of  the  partnenhipt  acknowledgiiig  a  balttce 
due  the  plaintiff;  and  it  wt»  held  coneloBive  against  the 
other  partner;  Manflfieldt  chief  justice,  says,  clearly  the 
admission  of  one  partn^,  made  after  the  partnership  baa 
ceased,  is  nbt  evidence  to  charge  the  other  in  any  trannc- 
tioB  which  has  occurred  Sitoe  their  separation;  but  the 
power  of  partners  with  respeef  to  rights  treated  pending 
the  partnerdnp,  remains  after  the  dissolutioii.  The  same 
rule  prevails  in  South  Carolina.    (2  Bay.  533.) 

In  th^  same  year  with  Wood  v.  Braddick  in  the  common 
pleas  in  En^nd,  ih6  case  of  Hackley  v^  Patridi:*  3  John. 
536,)  was  decided  by  the  supreme  court  of  this  state.  In 
that  case  a  partnership  had  existed  belvt'eeD  Patrick  & 
Heiiry  Hastie,  the  latter  of  whdim^  on  the  dissolutioi},  was 
authorised  to  settle  the  unsettled  business  of  the  firm.  Two 
or  three  years  after  the  dissolution,  he  acknowledged  a  bal- 
ance due  the  plsiintiff.  Upoii  this  admission  the  plaintiff 
Bought  to  recoret  against  Patrick.  On  thd  af|^tnent,  the 
court  stopped  ^e  edxinsel  in  f ^ply^  and  said  this  is  a  clear 
case.  After  a  dissolution  of  a  copartnershq),  the  power  of 
one  partner  to  bind  the  others  i^hoUy  ceaaes;  [  1  ]  There  is 
ild  reason  why  his  ackhowledgment  of  an  account  should 
bind  his  co^partneni ^  any  more  than  bis  giving  a  promissory 
note  in  the  name  of  the  firm,  or  any  other  act.  Ten  years 
afterwards^  the  point  was  again  taised  before  the  same 
courts  *in  Walden  v.  Sherburne,  (15  John.  424.)  In  that 
case  Wood  v.  Braddick  was  cited^  and  ptesented  to  the 
court  as  containing  the  true  princii^e ;  but  Spencer,  justice, 
in  giving  the  opinion  of  the  courts  says,  **  Aecording  to  the 
decision  of  this  court  in  Hackley  v.  Patrick,  (3  John.  536,) 
one  partner  cannot,  after  a  dissolution,  bind  his  copartner 
liy  acknowledging  an  acoouiit,  any  more  than  he  can  give 
a  promissory  note  to  bind  him.  It  seems  that  the  court  of 
eommon  pleas  in  England  hate  held  otherwise ;  (1  Taunt. 
104 ;)  but  I  believe  there  is  more  ssiety  in  the  rule  of  this 
eourt  than  in  a  cdntrary  6ne.  Tot  about  twenty  years  the 
rute  has  been  considered  settled  as  laid  down  in  Hackley  o« 

[i]  Ifation&i  BiDk  v.  iforton,  1  Hfll  S79.  BrisUn  «.  Boyd,  4  P»tgB  Ifi 
▼«iCw«ii«.FKiiMle«^3Coti»t6a9.    Sm  Aat^  QluMKn  •.  GlSri:,  SS  o^  1; 
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Vatrioki  and  has  been  yerj  recently  recognized  by  the 
Mipreme  court,  (Hopkins  f  •  Banks,  7  Cowen,  650.)  I 
would  not,  therefore,  unsettle  it,  even  if  I  thought  the  £ng- 
beik  rule  the  more  correct. 

A  distinction  was  attempted,  up<m  the  argument,  between 
the  adn9i8siDnt)f  an  account  and  Ibe  admission  of  a  fact ) 
but  I  can  pereerre  none  in  principle.  The  same  conse* 
qtienee  follows.  The  admission  of  the  fact  determines  the 
amount  of  habiUty  which  attaches  tq  th^  other  partner,  vi^b 
a3  much  certainty  as  if  EauffmsMai  had  admitted  the  amount 
of  the  proceeds  of  the  ootton  in  the  hands  of  the  firm. 

If,  therefore,  the  court  below  erred,  as  I  think  it  did,  in 
considering  the  fact  proved  as  against  Baker  by  the  admis- 
sion of  Kaufiinan,  it  follows  that  the  case  must  be  sent  back 
to  that  court,  with  instruotions  to  refer  it  again  to  the  mas- 
ter, unless  upon  the  other  point  in  the  case  such  reference 
becomes  uxmecessary. 

£.  I  proceed,  therefore,  to  inquire^  whether  the  respond 
denVs  claim  for  the  proceeds  of  the  cotton,  was  extinguish- 
ed by  the  moneys  received  at  Limerick. 

In  discussing  this  point,  I  must  necessarily  consider  the 
evidence  sufficient  to  charge  Baker  with-  the  proceeds  of 
the  cotton,  though  I  have  endeavored  to  show  that  that 
fact  has  not  been  proved  by  competent  testimony,  so  far  as 
regards  Baker. 

*For  the  purpose  of  the  argument,  then,  I  am  to  consider 
the  {Hcoceeds  of  the  cotton^  828  dollars  and  five  cents,  in  the 
hands  qf  Kauffman  and  Baker,  before  the  eotnmeneement 
pf  the  voyage  to  lamerick.  At  Limerick  the  respondent 
received  money  of  the  defendant  Kaufiman,  amounting  to 
1,567  dollars  and  60  cents.  Nothing  was  done  at  the  time 
which  amounted  to  an  appropriation  of  the  money  to  any 
particular  demand.  The  respondent  had  in  fact  a  demand 
for  the  QOttoui  and  no  other,  except  disbursements  by  him, 
en  account  of  that  voyage. 

There  is  no  doubt  but  a  person  indebted  to  the  same 
cr^tor  on  different  accounts  or  demands,  making  a  pay- 

cottnh  mftkes  payment,  tiie  debtor  iHajr  Apply  tha  payment  to  irhibh  «34sotUit 
ftsdotilioido  ao  ilte  ereditpg  wuf  tskt  me  ■pplieiitioii* 
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appropriation,  the  creditor  may  make  such  appropriation 
Stackpooie.  ^  j^^  pleases.  [  1  ]  But  if  no  appropriation  is  made  by  eithec 
but  the  money  is  paid  and  received  generally  on  account, 
priation  by  how  does  the  law  make  the  appropriation  ?  in  Goddard 
Uwmi^wit*'  V.  Cox,  (2  Str.  1194,)  it  was  decided  that  m  such  case 
the  creditor  has  the  right  of  applying  when  there  is  no  dis- 
'  puts  about  liability;  but  if  the  debtor  is  Uable  in  one 
demand  personally,  and  in  another  as  executor  which  de- 
pended upon  the  question  of  assets,  then  the  creditor  cannot 
make  the  application  to  such  demand.  T^e  case  of  Devay- 
nes  V,  Noble,  Cla)rton's  case,  (1  Mer.  584  to  610,)  gave  rise 
to  much  discussion  as  to  the  rules  governing  the  applica- 
tion of  indefinite  payment.  Sir  William  Grant,  master  of 
the  rolls,  examined  the  subject  at  some  length;  but  Us 
decision  did  not  rest  upon  it,  as  he  distinguished  the  case 
before  him  from  all  the  cases  which  had  been  cited.  He 
considered  the  rule  of  the  civil  law  to  be,  that  the  elec- 
tion, whether  by  debtor  or  creditor,  should  be  made  at  the 
time  of  payment ;  and  if  neither  applied  the  payment  when 
made,  then  the  law  made  the  payment  upon  certain  rules 
of  presumption  ;  and  in  applying  presumption,  the  presum- 
able intention  of  the  debtor  was  first  considered.  The  mas- 
ter of  the  rolls  considered  the  case  of  Goddard  v.  Cox,  (2 
Str.  1194,)  and  the  cases  of  Wilkinson  v.  Sterne,  (9 
Mod.  427,)  Newmarch  v.  Clay,  (14  •East,  239,)  and  Peters 
**436]  V.  Anderson,  (5  Taunt.  506,)  as  establishing  this  proposi- 

tion :  that  in  the  absence  of  any  express  appropriation,  it  is 
the  presumed  intention  of  the  creditor  which  is  to  govern ; 
and  he  may,  at  any  time,  elect  how  payments  made  shall 
retrospectively  receive  their  application.  While  he  admits 
the  rule  thus  established  by  those  cases,  he  considers  it  an 
extension  of  the  original  nile.  Meggot  t;.  Mills,  (Ld.  Raym. 
287,)  and  Dawe  v.  Holdsworth,  (Peake*s  N.  P.  Cas.  64) 

[1]  Bank  Niagara  v.  Rosevelt,  ante,  411,  n.  2.  U.  S.  v.  WardweU,  5 
liuon,  82.  Hillyer  v.  Vaughn,  1  J.  J.  Marsh,  583.  Hanmer^B  adm'ii.  9. 
Eoohester,  2  id.  145.  Burke^n  adrn'ra  v.  Albert,  4  id.  97.  Baoon  «.  Brown, 
1  Bibb,  324,  Post  746,  773-777.  See  also,  4  Denio  470,  S  Benjo  848 ;  19 
Wen.    23  Am.  Cb.  Big.  by  Waterman,  tit.  Bebtcr  &  Creditor. 
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were  decided  apparently  upon  the  original  rule  of  the  civil  law ;     ALBANY, 
but  they  are  said  by  Chief  Justice  Gibbs  to  be  distinguish-  — r~ — -- 
able  01^  the  ground  that  the  defendant  would  have  been  t. 

liable  to  be  declared  a  bankrupt,  unless  the  payment  had    ®*'^*P<>®^* 
been  appropriated  to  the  prior  debt.    Clayton's  case  was 
decided  on  the  ground  of  there  being  no  distinct  ^omands 
in  his  favor  against  the  banking  house ;  but  one  continued     .^ 
running  account ;  and  in  that  case  the  drafts  were  held  to  baa  a  demand 
apply  to  the  oldest  deposits.     But  this  case  is  distinguish-  c^d  a^mow 
able  frona  that.    Here  the  respondent  had  distiuct  demands  'oo«nt  demand 
against  different  individuals ;  and  when  a  payment  was  re-  ^onc,      who 
ceived  by  him,  or  moneys  of  Kauffman  came  into  his  hands,  ^j^L  "*  ^' 
he  might  have  good  reason  for  applying  such  money  to  a  meat,     9&m6. 
recent  indebtedness  of  Kauffman  alone,  and  retaining  his  appropriate  ihe 
claim  upon  the  firm  for  what  was  due  upon  the  cotton  ad-  P^J^ent   first 

*  *  totheindiyidu- 

venture.    It  will  be  seen,  however,  that  the  moneys  r^^eived  ai  debt,   and 

at  Limerick  were  sufficient  to  discharge  his  individual  claims  ^  "^*\ie 

upon  Kauffman,  and  the  joint  claim  upon  Kauffman  and  joint      debt  : 

Baker  also,  except  $140.    No  case  has  been  cited,  and  I  debts      were 

presume  none  can  be  found,  carrying  the  creditor's  right  so  ■f*^^    ,  ^ 

far  as  to  retain  money  in  his  hands  to  apply ^  upon  any  appropriatetho 

future  indebtedness,  leaving  a  prior  demand  unpaid.    The  Se™*"*oldeS 

moneys  received  by  the  respondent,  therefore,  should  be  ^^^  *^*- 

applied  to  pay,  as  far  as  they  went,  all  the  claims  he  had,  oase  the  oredi- 

giving  him  the  election  in  the  appropriation.    According  to  ^^  tm^B^ 

this  rule,  if  we  consider  the  liability  of  Baker  established 

by  the  admission  of  •Kauffman,  still  the  decree  against  t  ^^'J 

both  defendants  is  for  too  much.[l]  oomes  farther 

-  Whether,  therefore,  Baker  is  Uable  or  not,  the  decree  of  S^**l^ropd- 

his  honor,  the  chancellor,  should  be  reversed,  and  the  cause  *^  ^^  Pay- 
ment  to    the 
sent  back  to  the  master  for  further  proof.  future     debt, 

leaving       the 
previous     one 

WooDWOETH,  J.  and  the  whole  court  concurred  in  this  unpaid. 

...  '  In  no    oase 

Opimon,  except  ©an  a  creditor 

who  receives 
payment  gene- 
[1]  In  Van  Renssellaer's  ex'rs  v.  Koberts,  it  was  decided,  that  where  one  faidi-  rally,  appropri- 
TiduaDy  and  jointly  indebted  with'  another,  to  the  same  creditor,  makes  a  ^^^^  *^^J 
general  payment,  the  creditor  may  apply  it  to  the  joint  account,  although  he  ^^  payment, 
has  given  the  party  who  paid  him,  a  receipt,  in  which  the  name  of  the  other  leaving  a  prior 
joint  debtor  waa  not  mentioned.    5  ]>enio,  470.  mST''        '"^ 
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CASES  IN  TH£  COimX  OF  BBfiOBS 


0^*^27*        SttwsaLhM^t  J.,  wbo  Bot  having  heacd  tbe  argument 
gave  no  opinion* 


MoCMieo 


Orpiua'  Air-      <^i>*!^^i'>  ADJtTDGED  and  DEcnEET),  "that  the  decree  of 
lum  Society.'  iAit  houot,  the  chaiftGdlk)!,  iqppeakd  from  in  this  cadse,  be 

reyersed  ;**  aiid  that  tk^  reeord  and  proceedmgt  be  reast- 

ted,  &c. 


[•4381 


l^ETER  Mc'Cartee,  One  of  the  executors  of  the  last  vdH  and 

testament  df  Philip  Jacobs,  deceased,  appellant, 

against 

The  Orphan  Asvlum  Society  of  the  City  of  Nbw- 

YoRKy  respondents 

J.  bdn^iKXi6ftedeslA1»,  deTi8e<l  th&l  i(  at  hli  4Mk«^  he  lOiooM  Ii»t«  a 
okM  liviftg,  the  jMlU  tak  pnikt  ili>«ld  Ve  leeeivvd  bj  h»  tetfovten,  m4 
■f plied  fttt  the  svppert,  litf^  ef  tbtf  ehild,  the  foiplaa  to  be  invested  in 
fetock  to  aocnmulate  and  be  paid  owm  to  tbe  child  at  21,  or  marriage.  Bf 
gaTe  all  the  reiidue  of  his  real  and  personal  estate,  after  payment  of  ill 
legaoies  and  otbef  t>eqnesis,  to  a  ooiperate  company,  (the  Orphan  Aqrlott 
Society  in  ^tbe  dity  <tf  Kew  ToA,)  the  beqtwst  to  tsJM  ^thet  iaito^diatc^r, 
a^r  debte'and  ItgMm  paidi  S  be  tbenld  lealre  no  oblU)  or,  if  be  ■faoulA 
lesve  a  child,  than,  vqpon  the  diild's  death,  inteimaoriafs  or  attaining  21. 
Tbe  will  then  gave  to  bis  execntors  all  bis  real  estate,  subject  to  the  tmsti 
sloresaid,  and  declared  bis  will  to  be,  that  when  sbdh  child  should  atlftitt 
an,  or  ttiany,  his  real  etUtb  ^idd  be  scfld  by  bis  «s«oitban,  tai.  ciie-fayf 
of  tbd  ptodettds  paid  te  tbe  cbUd,  if  it  tiaoM  attain  21,  or  nMi*y«    TlM 

-  testator  died  seisedj  aad  t  postbiuaoos  d^OA  was  bom  to  bin,  wbibh  died 
before  21,  and  unmarried.  HM^  that  tbe  devise  to  the  corporation  wu 
direct  on  the  death  of  the  child,  and  not  a  trust  for  the  corporation ;  and  i6 
the  Will  wa^  in  this  respedi,  roid  as  to  tiie  real  «lattf  Witbia  tlift  statnis 
«f  wUk,  (seas,  dd^  eb.  tS*  i.  1,  1  It.  L.  864.) 

•Otherwise,  it  seems,  bid  there  be^  a  trast:  imristed  on  4t  U^  in  tiie  dia> 
senting  opinion  of  Stebbins,  senator,  and  supported  by  Jones,  bhancelloi^ 
iirgu0ndo  for  bis  decree. 

Hie  act  incorporating  the  company,  (sees.  dO,  ch.  ltd,)  antborisad  thein  to 
tsJce  by  purchase,  (^  1.)  Held^  that  the  term  purchase  should  b4iakin  bl 
its  populsx,  and  not  in  its  broadest  legal  sense,  so  as  to  include  a  devise 

Dissenting  view  of  this  question.    Per  Cnuty,  senator. 

Two  statutes  shall  stand  together,  and  both  have  effect  if  posaible ;  Ibr  the 
lew  dees  not  favor  repeals  by  implication  ;  and  all  acts  in  pari  maimm 
dkoM  be  taken  togetbei,  m  if  they  were  one  law. 

An  act  of  inoozporation,  authorising  a  company  to  take  by  purcbaae^  aeus 


fiAgeot  to  the  iwtartiOBi  and  kuaapmoi^m  er6»M  h^^oiOm  foMMl  flkflr     JkS^AIXt, 

Deo.  1827. 


XkeiJi^topiinliueieinaMeBktoftQeriwmtMa.  McCsc^ 

^nsjbtto  deriee  eusted  At  oojonmAew.    P«  Cmjt^  MMknr  j  MMdb,  q^^^'  j^^ 

lenator,  contra ;  mnd  that  it  dependa  on  Btatute.  ijS^  Sooi^^ 

Xke  werde  n»ta  A«d  proA^  IB  «he  atetu^  of  «jl^  do  ^^ 

.Per  Stlbbiaa,  eea»tqr. 
.Xbeit»t«teofwmsipapeii|il«in(,ti«t«]in«ii|^^  PerMWni,    • 

■enator. 
The  reason  why  deyifles  to  corporations  were  excepted  in  the  itatute  of  wills. 

Pflc^Stebbiiis,  eenatttr. 
IMtiiBienee  he^esi  an  ifmfwtH^  lo  deini«^  i^  •  frqlMl^tiop  to  talse.    T^ 

Stebbim^  senaitQc. 
Incapacity  to  devise  land  wiU  not  prevent  the  devise  of  a  lue.  Per  Stebbins,  ^ 

senator. 
Srier  Mstoriosl  view  eTflses  and  inute.    Per  BUMob,  ^easier. 
It  lias  been  held  4^at  a  feomaoi^  kr  the  tenbMtd  t^  4..  hi  ^  vm  <4  V$ 

Tn&  is  eceouted  by  the  statute  of  uses,  thongli  the  hnsbsnd  could  not  lOonr 

vey  directly  to  his  wife.    Per  Stebh^is,  senator. 
On  faOure  of  a  trustee,  a  court  of  equity  will  appoint  -another.    Per  Stebbins, 


l!liBStatiite  of  usesawUlnciteseeoteupaBJiiioe.    Per  CtMinS)  leiwtar. 

The  Cttf Udi  statute  <ff  eharitable  devises,  .of  devises  in  mortmain  or  of  mVh 
or  devises  to  corporationB ;  and  the  ooDpiaon  law,  and  the  rules  of  th9 
FiBgliBh  chancery  on  these  subjects,  independent  of  statutes,  and  a  com- 
paiison  between  the  English  and  New  York  statute  law  on  these  suljeotsi 
emd  A  rvry  fiillfe^iew  and  hietoty  of -ttks  eases  ob.  the  same  subjects,  both 
BngUsh  mod  Aaerioa^.  Per  Joims,  chanceQor,  ^mignSyg  :reaso|is  Sox  hie 
decr^ 

Tbioqgh  a  devise  directly  to  a  corporation  may  be  void  by  the  statute  of  wills, 
41 H*  L.  364.}  yet  a  defuse  to  a  natural  person,  in  trust  for  a  corporation, 
isfood*  AesoWed  by -tiie  chanoettor,  and  not  qtiestioiiod  by  tlie  cotart  ef 
mnfm*  Vjd. . Joiie8»  .^haftoeUor^s  aqfvn^if^  l|i  Jttpp9t  of  his  dMsee ;  tod 
Ibe  view  of  thif  question  by  Stshbina,  senator. 

Xhe  wiCd  may  oonvey  Ja<id  to  her  husband  by  first  Alieiui^,  with  her  husband 
to  a  stranger,  who  may  alien  to  the  husband.  Per  Jones,  chanoelloi^ 
argfi9ndo,  in  support  of  his  decree.  Becognized  per  Stebbins,  senator,  who 
>aqrs  an  indiiect  mode  of  eonveyanoe  la  no  ieaud  "upon  the  law,  iHiesi 
49eortedip  in  ocdec  to  Mme4ir  •  wuit  of  eapa^  4o.oeiivqy  diieottlf. 

^lie  rule  th»t  what  eanoot  be  dpu^  directlgr  nhall  not  be  done  indis^ptl{y, 
applies  only  to  an  act  prohibited  by  statute,  or  one  which  is  morally  wrong, 
or  one  whi<ih  is  intended  as  a  devise  to  evade  an  express  provision  or  nile 
^^Ivw.  It  h^tK>  application  to  mere  hioBpeeHy,THnB4iieaottooMabe  [*439] 

ite  ioeapaoity  contravenes  n&etatote  legnlstion,  ner<Tiolates  any  pdneiple 
of  law.    Per  Jones,  qhanoeUor,  argwmdo  in  support  of  hie  decree. 

Goods  oonveyed  to  a  trustee  for  the  use  of  his  wife,  places  them  beyond  the 
eontrol  of  the  husband.    Per  Jones,  chancellor,  arguendo  in  support  of  his 


439  (^J^S^^  W  1*HS  OOtniT  OF  SBEORS 

ALBANY,      Juriidiotioa  of  tiie  court  of  dhflacerf  in  tiie  case  of  oharitiea,  oootidend  iad 
Dec.  1827.  yindicated.    Per  Jones,  chancellor,  arguendo  in  lupport  of  hia  decree. 

McCurtee      A  tnut  shall  not  fail  for  want  of  a  tnutee,  and  caaes  ihovring  this.    P« 

^^_.    ^'    .  Jones,  ohanodlor,  arguendo  in  support  of  his  dooree :  and  per  StobUnii 

vlrpnan     Asj** 
lum  Society.         "^^^^^r. 

Extent  of  tiie  word  pwrcktm*  It  inoludeB  deviso.  Per  Jonss,  chanceDof» 
arguendo  in  support  of  hia  decree  and  the  cases  dted  by  him;  and  pel 
Woodworth,  J.,.deliTering  tbe  opinion  of  the  court  of  errors;  and  pel 
Crary,  senator. 

On  appeal  from  the  court  of  chancery.  On  the  2Qth  of 
March,  1825,  the  respondents  filed  their  bill  in  the  court 
below,  against  the  executors  of  Philip  Jacobs,  deceased, 
to  recover  a  devise  and  legacy  made  by  his  last  will  and 
testament  to  the  respondents.  The  testator  being  seised 
of  a  large  real  estate,  made  his  will,  dated  September  7th, 
1818,  by  which,  after  directing  his  debts  and  funeral 
expenses  to  be  paid,  ajid  after  a  number  of  bequests  and 
directions,  and  among  others,  the  bequest  of  a  pecuniary 
legacy  to  the  respondents,  he  declared  that  if,  at  the  time 
of  his  decease,  there  should  be  any  child  of  his  living,  all 
the  rents  and  profits  of  his  real  estate  should  be  received 
by  his  executors,  or  the  survivors  of  them,  and  be  applied 
to  the  support,  maintenance  and  education  of  such  child; 
the  surplus  if  any,  to  be  from  time  to  time  invested  in 
stock,  to- accumulate  for  the  child's  benefit,  and  to  ie  paid 
oyer  to  such  child  at  the  age  of  21  years  or  marriage. 
The  will  also  declared,  that  the  testator  did  thereby  give, 
devise  and  bequeath  all  the  residue  of  his  estate  real  and 
personal,  after  the  pa]rment  of  all  legacies  and  other 
bequests,  to  the  Orphan  Asylum  Society  of  the  city  of 
New  Yorkf  ({he  respondents,)  to  be  applied  to  the  chari- 
table purposes  of  the  institution;  the  bequest  to  take 
effect  immediatdy  after  debts  and  other  legacies  were  paid, 
i^  the  testator  should  leave  no  child  at  the  time  of  his 
death,  or,  if  he  should  leave  a  child,  then  upon  the  death, 
intermarriage,  or  the  attaining  the  age  of  21  years  by  such 
>4A0]  child.    The  •will  then  proceeded,    "  Iteniy  I  do  thereby 

devise  and  bequeath  unto  my  said  executors,  and  the  sui- 
vivor  or  survivors  of  them,  or  such  of  them  as  may  act  in 
the  premises,  all  mj  real  estate,  of  whatsoever  nature  or 


f 
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kbid  tbe  same  maybe,  subject  to  the  thists  aforesaid,     albant, 

And  it  is  my  will,  that  whenever  such  child  shall  attain     ^,  ' '— 

the  age  of  21  yea^s,  or  marry,  that  my  real  estate  be  sold  y. 

by  my  said  executors,  or  the  survivor  or  survivors  of  theioa,  ^^"soci^r 
or  such  of  them  as  may  act  herein,  and  the  one  half  of  the 
proceeds  thereof  paid*  to  my  said  child,  if  the  child  shall 
attain  the  age  of  21  years,  or  marry/' 

The  testator  died,  seised;  as  at  the  date  of  the  will,  on 
the  6th  of  October,  1818,  wi&out  revoking  his  wiU,  ajid 
leaving  his  wife  Elizabeth  surviving^  of  whom  shortly 
after  his  death,  and  on  or  about  the  129d  of  January,  1819, 
a  posthumous  child,  a  daughter  of  the  testator^was  bom, 
which  child  lived* 'till  the  5th  of  Aphl,  1821,  when  she 
died. 

July  8th,  1826,  the  court  of  chancery  decreed,  that  upon 
the  death  of  the  child,  the  respondents  became  entitled,  ios 
the  benefit  of  the  charity  for  which  they  were  incorporated, 
to  the  estate  both  real  and  personal,  of  whioh  Jacobs  died 
seised,  subject  to  the  rights  of  the  widow,  &c. 

The  object  of  the  appeal  was  to  reverse  the  decree,  so 
far  as  it  respected  the  real  estate. 

The  reasons  for  the  decree,  at  the  time  of  making  it, 
were  assigned  by  Jones,  chancellor,  and  were  now  pre- 
sented to  this  court  as  follows : 

Jones,  Chancellor.  This  case  arises  upon  the  will  of 
Philip  Jacobs,  who,  by  his  will,  after  directing  his  debts 
and  funeral  expenses  to  be  paid,  and  after  a  number  of 
bequests  and  directions,  and  amongst  others,  the  bequest  of 
a  pecuniary  legacy  to  the  complainants,  declares  his  wiU 
to  be,  that,  if  at  the  time  of  his  decease,  there  should  be 
any  child  of  his  living,  all  the  rents  and  profits  of  his  real 
estate  should  be  received  by  his  executors,  or  the  survivors 
of  them,  and  be  applied  to  the  support,  maintenance  and 
education  of  such  child ;  the  surplus,  if  any,  to  be  from 
time  to  time  invested  in  stock,  to  accumulate  for  the 
child's  benefit,  and  to  be  paid  over  to  such  child  at  the 
age  of  twenty-one  years,  or  marriage;  and  •the  testator  [•441] 

did  thereby  give,  devise  and'bequeath  all  the  residue  of  his 
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ALBANY,     eitate,  real  and  penonal,  z&iet  the  payment  of  all  legMiiai 


and  other  bequests  contaiiMd  therein,  (to  the  Orphan  Aij- 

^  r"  lum  Society  in  the  city  of  New  Yoik^  to  be  applied  to  the 
^i^M^'  charitable  purposes  of  the  institution ;  the  bequest  to  take 
effect  immediately  after  all  other  4ebts  and  kgacies  wets 
ftiiif  if  he  should  leave  no  diild  at  tfie  tafie  jof  Us  death ;  or 
if  he  should  leave  a  child,  tiien  upon  the  des)^,  intermar* 
tiage,  or  the  attaining  of  Ae  age  of  twenty^one  yean  of 
such  child.  liem^  he  devised  and  bequeathed  unto  hit 
executors,  and  the  aurvivor  and  sumvors  x>f  them,  or  such 
of  them  as  might  act  in  the  premisea,  all  his  real  estate,  of 
whatever  nature  or  kind  the  same  nught  be,  aubject  to  the 
trusts  aforesaid,  and  declared  it  to  be  Ii)|  will,  that  when- 
ever such  child  should  attain  the  age  of  twenty^one  yean, 
<nr  marry,  his  real  estate  should  be  sold  by  his  executors, 
or  the  survivors  ot  survivor  of  them,  or  such  of  them  as 
-might  act  therein ;  and  the  one  ha]tf  <tf  the  proceeds  there- 
of paid  to  his  said  child,  if  such  oh£ld  ahould  attain  the  age 
of  twenty-one  years,  or  marry ;  and  he  appointed  the 
defendants,  Peter  McCa^rtee,  Richard  Gonnioighair  and 
John  Anthon,  the  executors  of  tiie  will. 

The  testator  died  on  the  6th  of  October,  181^  wfthout 
revoking  his  will,  and  leaving  his  wife  ^izabeth  Jam  sur- 
viving. Shortly  after  his  death,  and  on  or  about  tfie  28d 
of  January,  1819,  a  posthumous  child,  a  daughter  of  the 
testator,  was  bom,  and  which  .child  lived  until  *t^  5th  of 
Apdtl,  1S21,  when  she  died. 

The  child  having  died  within  the  age  of  twenty-one  yean, 
and  before  marriage,  the  complainants  daim  to  be  entitled 
to  the  benefit  of  the  whole  residuary  estate  <Sr  the  testator. 
The  right  to  the  personal  property  is  not  qonte^ted,  hut  the 
claim  to  the  benefit  of  the  real  .estate  is  c^sisted,  on  the 
ground  that  the  oon^lainants,  being  a  coi^tate  body,  are 
disabled  by  the  statute  concerning  wills  to  take  an  interest 
in  land  by  devise. 

By  the  act  concerning  wills,  il  ia  provided,  that  any  per- 
son having  any  estate  of  inheritance,  either  in  severalty,  in 
coparcenary,  or  in  common,  in  any  lands,  tenements  or 
hereditaments,  may,  at  his  own  (free  wiQ  »id.pleiwm!e>  ipie 
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and  deyise  the  sanTe,  or  any  of  them,  or  aHy  rente  or  profits    ALBANY, 

out  •of  the  same,  to  any  person  or  persons,  (except  bodies  — „  ' '■ 

politic  uid  corporate,)  by  his  last  will  and  testament,  or  by  .        v. 
any  other  act  by  him  lawfully  executed.  ^^'sooi^ 

It  is  contended,  that  the  power*  to  dispose  of  real  estate 
by  devise,  is  derived  from  tnis  statute  exclusively,  and  that 
the  t Atator  was  prohibited  by  the  exception  from  devising 
the  interest  intended  for  the  complainants,  either  to  them 
directly,  or  to  his  executors,  for  their  benefit. 

The  intention  of  the  testator  to  Bestow  his  bounty  on  the 
complainants,  is  not  denied,  but  it  is  contended  that  this 
benevolent  intention  cannot  *be  carried  into  effect  by  this 
court,  because  the  charity  is  to  be  administered  by  an  incor- 
porated society ;  and  if  there  be  any  prohibition  of  law  that 
applies  to  the  case,  this  court,  however  much  it  might 
lament  the  necessity  of  turning  the  proffered  charity  from 
the  interesting  objects  to  whose  succour  it  was  devoted,  is 
bound  to  give  that  prohibition  its  legal  effect.  But  the 
will  of  the  testator,  in  subordination  to  the  settled  princi- 
ples of  law,  and  the  positive  injunction  of  statute  regula- 
tions, is  the  rule  for  the  disposition  of  his  estate,  and  in  a 
struggle  between  the  heir  or  trustees,  whom  the  testator 
obviously  did  not  intencjAo  benefit,  and  a  charity  which  he 
confessedly  dfesigned  to  endow,  a  court  of  equity  will  lend 
its  aid  to  the  extent  of  its  legitimate  powers  to  uphold  the 
devise,  and  effectuate  the  laudable  and  meritorious  purpose 
of  the  testator. 

The  question  is,  whether  effect  can  be  given  to  the  inten- 
tion of  this  testator,  or  whether  his  charity  is  forbidden  by 
the  rules  of  law.  It  is  an  interesting  question.  I  have 
^  approached  it  with  diffidence,  but  I  have  bestowed  upon  it 
the  best  consideration  in  my  power  to  give  it,  and  have 
arrived  at  conclusions  which  have  satisfied  my  mind,  and, 
must  govern  my  decision. 

It  is  objected  to  the  validity  of  the  devise,  that  the  estate, 
by  the  legal  effect  of  the  will,  vests  in  a  body  corporate, 
and  I  consider  the  defence  which  grows  out  of  that  objec- 
tion as  resting  upon  these  grounds :  First,  that  this  devise 
is  to  the  corporation  within  the  meaning  of  the  statute  . 

Vol.  IX.— 30 
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poration,  is  nevertheiesfl  iinlawful ;  and  Thirdly^  that  this 
^JJl^^^^^j^^  corporation  comes  within  the  prohibition. 

First,  then^  ia  this  a  devise  to  a  corporate  body,  mthin 
the  meaning  of  the  exception  in  the  act  concerning  wills? 

The  fair  ton^uction  of  the  will  appears  to  Die  Id  be  a 
d€Tise  by  the  testator  of  all  his  real  esti^e  to  his  executom 
as  trustees  upon  toast,  that  in  case  he  should  leave  a  child 
{and  which  Case  occurt^d^)  the  rents  and  prc^ts  should  be 
t<eceived,  taken  and  applied^  by  his  executors  and  tnistees, 
fdr  tiie  benefit  of  such  chUd,  until  the  child  should  arrive 
at  tbe  age  of  twenty-^one  yeans,  oor  sncurry,  and  the  estate 
oA  the  arrival  at  the  age  of  twentyK>ne  years,  or  maniage 
of  the  child^  to  be  sold  by  the  acting  executors^  and  one 
half  of  the  proceeds  thereof  paid  to  the  child,  and  the  other 
half  to  the  complainants ;  and  in  caae  of  the  death  of  such 
c^iH  within  tiie  age  6f  ^Mrenty^oiie  years,  and  before  mar- 
riage, then  upon  trust  to  hold  and  dispose  of  the  whole 
estate,  and  the  proceeds  there<^,  to  and  for  the  OrpJmn  Asy- 
lufn  SoGtetjfy  in  the  city  of  New  York^  (who  «fre  the'com{daBi* 
ants,)  to  "be  applied  to  the  <^aritable  purposes  for  which 
the  association  waa  ^established.  The  testat<A:,  it  is  tone, 
by  the  terms  of  one  of  the  clauses  of  his*will,  devises  and 
be^ueafths  all  the  residue  of  his  feal  and  personal  -estate, 
on  the  cohtii^nenoies  therein  menti(med,  to  the  complain- 
ants; but  by  another  clause  of  the  will,  he  expressly 
devises  all  his  real  estate  to  his  executors,  enbject  to  the 
ttuBts  of  the  will. '  These  two  clauses  must  be  construed 
together ;  and  to  give  efiect  to  both,  the  legdl  estate  must 
be  held  to  vest  in  thfe  executors  as  trustees,  and  the  bene- 
ficial interest  in  tive  oomplainants,  and  the  child,  aecoid- 
ing  to  the  trusts  of  the  vrill.  This  will,  then,  did  not 
create  an  immediate  devise  of  land.  Or  of  any  rent  or  pro- 
fit out  of  land,  to  the  corporation.  The  devise  is  to 
the  trustees,  and  the  beneficial  oWivers  took  an  equitable 
interest  only  as  cestui  qite  trust.  The  test atoir  left  a  child. 
During  the  life  time  of  that  child,  the  rents  and  profits  of 
the  whole  real  estate,  so  vested  in  the  trustees,  belonged 
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ffxdhi v^y  to  fcer.    If  «he  liad  oMaifted  iJie  tqa^e  of  twenty-     ^^^^^> 
one  yearv,  or  haA  iimm«d,  the  e«(tate,  according  ^o  titie 


tnu^t,  wa«  to  be  «oM  by  the  tmstees ;  and  one  lialf  of  the  v. 

proceeds  paid  to  her,  and  the  other  half  part  thereof  to  ^i^^" 
<he  complainants.  Suppose  Ore  child  had  lired  to  the  age 
of  twenty-one  years,  or  faa4  married,  and  the  estate  had 
t>een  sold  by  the  executors  pursuant  to  the  trust,  would 
not  the  devise  of  «  moiety  of  'Anb  proceeds  to  the  corpora- 
tion ha:?e  been,  in  vnch  case,  a  ralid  and  available  disposi- 
tion cf  it  to  them  ;  if  so,  the  tmsft  for  lihe  corporation  was 
ralid,  and  eflectnal  a^  the  time  of  ifhe  death  of  the  testcttor, 
and  during  the  life  time  cf  the  child,  and  upon  the  de^ctb 
of  the  child,  llie  lands  would  remain,  and  thereafter  be 
viftsted  in  the  executors,  to  whcto  they  are  devised  by  the 
will  upon  trust  to  hold  the  same,  "for  1^  ttse  and  benefit 
of  the  complainants. 

But  the  validity  of  this  trust  for  ibe  complainants  is 
atrennously  ootfte^ed.  The  tA)jection  to  it  is,  that  being 
a  trust  of  land  fbr  b  corporsrtion,'  it  was  in  efFect  a  devise 
of  the  land  to  l5ie  corporate  body,  and  it  w&s  broadly 
contended  that  tlie  devise  cf  land  to  trustees  for  the  bene- 
fit of  u  corporate  body  is  void,  and  the  principle  was 
pushed  to  the  extent  of  insisting,  that  a  devise  of  the  pro- 
ceeds of  land  directed  by  the  will  to  be  sold,  is  equally 
within  the  prohibition  of  the  a<5t  as  the  devise  of  the  land 
itsetf.  The  position  is,  thsct  the  complainants,  notwith- 
Aanding  the  form  of  the  devise,  are  to  be  regarded  as 
standing  on  the  same  ground  as  if  they  were  the  imme- 
diate devisees  of  the  land.  To  this  position  I  am  not  pre- 
pared td  yield  my  assent ;  and  a  brief  examination  of  the 
authorities  adduced  in  support  of  it  will  best  explain  the 
grrounds  of  my  dissent  from  the  doctrine  it  involves. 

For  the  support  of  the  principles  contended  for,  the 
authority  of  "Fonblanque's  Treatise  on  Equity,  (vol.  2, 
p.  212,  book  2,  cb.  !»  sec.  2,  note  2,)  and  the  cases  there 
collected  and  cited,  Were  relied  on.  These  authorities 
give  an  eaqposition  of  the  statutes  of  mottiQain  now  in  force 
in  En^and ;  and  'the  doctiine  ttdhraneod  Jby  FaBbladque 
in  his  note,  and  confirmed  by  the  decisions  to  which  he 
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ALBANY,    refers,  is  deduced  cbielSiy  from  the  statute  of  (9  Gtp.  2, 

' '—  ch.  3^  usually  denominated  the  statute  of  mortmain. 

'  T.  *l%at  statute  provides  that  no  lands,  tenements,  rents, 

^h?m*Socie^r  ^^'*  ^^  money,  goods,  chattels,  stocks  in  the  funds,  secu- 
rities for  'money,  or  personal  estate  to  be  laid  out  in  land, 
shall  be  given,  granted,  aliened,  limited,  released,  transfer- 
red, assigned  or  appointed,  or  any  way  conveyed  or  settled 
to  or  upon  any  person  or  body  corporate,  or  otherwise,  for 
any  estate  or  interest  whatever,  or  any  ways  charged  or 
encumbered  by  any  person,  in  trust  or  for  the  benefit  of  any 
charitable  use,  unless  by  deed,  executed  in  the  presence  of 
two  witnesses,  twelve  calendar  months  before  the  death  of 
the  donor  or  grantor,  and  ehroUed  in  the  court  of  chancery 
within  six  months  next  aft^  the  execution  thereof;  and  the 
third  section  of  the  act  makes  all  gifts,  &:c.,  not  executed 
and  enrolled  according  to  the  directions  of  the  statute,  ab- 
solutely null  and  void.  [  1  ] 

A  reference  to  the  cases  cited  by  Fonblanque  in  support 
of  his  positions,  will  shovii  tl^at  they  were  all  decided  on  the 
construction  of  that  act,  with  the  exception  of  that  of  Le 
Costa  v.  De  Pas,  and  perhaps  that  of  Gravenor  v.  Hallmn. 

Thus,  in  the  case  of  the  Attorney-General  v,  Ld.  Wey- 
mouth, (cited  from  Ambler,  20,)  a  testator  devised  lands  to 
trustees  to  be  sold,  and  the  residue  of  the  proceeds,  after 
certain  Dequests  first  satisfied  thereout,  to  be  paid  in  moie- 
ties to  two  several  corporate  bodies,  for  charitable  uses. 
The  attorney-general  filed  an  information  against  the  trus- 
tees, who  had  taken  possession  of  the  lands,  to  l^^ave  the 
same  sold,  and  the  proceeds  applied  to  the  trusts  directed 
by  the  will.  The  statute  of  9  Geo.  2,  cap.  36,  w^  set  up 
as  a  defence ;  and  the  cou^  held  the  words  of  the  act  to 
import,  that  it  should  not  be  in  the  power  of  any  person  to 
convey  the  lands  themselves,  nor  to  charge  or  yicumber 
them,  for  the  benefit  of  a  charity,  unless  by  deed,  executed 

[X]  By  the  Revised  Statutes  (see  4  ed.  341,  §  3,)  a  deriae  of  real  pcopecty, 

in  trast  for  a  corporation,  is  Toid,  unless  expreraly  authorised  by  its  chartei^ 

*  or  b/  statute,  to  ttke  by  devise.    Theolog^csl  Seminary  of  Auburn  v.  Childs^ 

4  PAge,  419.     See  also  Wiight  9.  Meti&odist  EpiflcoiMa  Cburck,  1  Eoff.  Ch 

&.225. 
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and  enrolled  according  to  the  directions  of  the  statute ;  and    ALBANY, 

that  the  will  in  question  was  a  devise  of  the  land  itself,  and         "• — 

a  gift  of  money,  contrary  to  the  prohibition  of  the  act.  v. 

The  chancellor  considered  it  a  devise  of  the  land,  because   i^mTocirt^^' 
it  was  a  gift  of  the  rents  and  profits  •until  sale,  and  none  V^i ^ai 

but  the  charity  had  a  right  to  compel  the  sale  ;  but  he  held  *•        '' 

it  inmiaterial,  whether  it  was  a  devise  of  the  land  or  money ; 
^oMi  were  prohibited,  and  all  charges  and  encumbrances  for 
the  benefit  of  the  charity  made  void.  .This  decision,  then, 
was  clearly  founded  upon  the  special  provisions  of  the  sta- 
tute against  charging  or  encumbering  lands  for  the  benefit 
of  a  charity,  on  the  ground  that  the  directions  to  turn  the 
whole  real  estate  into  money  for  the  charity,  must  be  within 
the  prohibitions,  which' forbid  the  party  even  to  cr«^te  a 
charge  upon  it,  or  to  direct  a  specific  sum  to  be  paid  out  of 
it  for  that  purpose. 

The  cause  of  Mogg  v.  Hodges,  (reported  in  2  Vesey, 
S«n.  52,)  went  upon  the  same  ground.  The  testatrix  de- 
vised her  real  estate  to  be  sold,  the  proceeds  to  be  applied 
to  the  uses  of  her  will,  and  then  directed  her  debts  and  lega- 
cies to  be  paid  out  of  the  personal  estate,  and  made  the 
executors  trustees,  leaving  them  all  the  residue  of  her  per- 
sonal estate,  and  of  the  money  to  be  raised  by  the  sale  of 
the  real  estate,  to  be  given  by  them  in  what  parities  they 
should  t^ink  proper,  particularly  recommending  to  them  the 
hospital  of  Bath.  The  trustees  agreed,  that  as  all  money 
arising  from  a  real  estate  is  to  be  accounted  as  real,  the 
bequest  was  so  far  roid  by  the  statute  of  9  Geo.  2 ;  but  their 
desire  was  that,  in  compliance  vrith  the  intent  of  the  testa- 
trix, the  assets  might  be  so  marshalled,  that  all  the  other 
legacies  should  be  paid  out  of  the  real  estate,  and  so  the 
personal  go  to  the  charity ;  but  the  chancellor  said  that  it 
would  be  contrary  to  the  express  direction  of  the  testatrix, 
who  had  ordered  her  debts  and  legacies  to  be  paid  out  of 
her  personal  estate,  and  he  thought  himself  not  warranted 
to  set  up  a  rule  of  equity  contrary  to  the  common  rules  of 
the  court,  merely  to  support  a  bequest  which  was  contrary 
to  law.  From  this  case,  it  appears  to  have-,  been  already 
settled,  that  the  rule  which  |)revails  in  courts  of  equity,  that 
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ALBAJlT,    money  axisixig  from  the  g^le  of  roal  estate  oQnliixQe»  h 
equit  J  to  be  real  estate^  was  to  be  applied  in  ike  confltiac 


McCarto^ 

Y.  tion  of  the  statute  of  9  Geo.  2,  for  it  was  adnutted  to  gor era 

^km'socic^r  *^®  ^*"**  **  bringing  the  dprise  within  the  pioTiaioDs  of  the 

act. 
f  *447]  *The  aame  principle  waa  applied  to  Ae  caee  of  Arnold 

V.  Chapman,  in  1  Veaey^  Sen.  108.  The  testator  in  thai 
case  devised  a  copy-hold  estate  to  the  defendant^  Chapnm^ 
he  causing  to  he  paid  to  the  executors  $1000,  and  thea  de- 
vised the  residne  and  nemainder  of  all  hie  estate,  after  debts 
and  legaoves  paid,  to  the  govemors  of  the  Fwndfing  Hos- 
pital 9Ski  their  auccessoirs  forever ;  and  it  w^  held  by  ths 
court  that  the  law  would  not  aUow  the  amm  thus  made  pay- 
able by  the  defendant  to  the  executors,  to  go  to  the  churity, 
because  it  was  in  effect  a  charge  upon  the  copy-hold ;  aad 
the  chancellor  said,  that  had  the  testator  devised  the  copy- 
hold estate^  opa  condition  to  pay  $1000  l»  the  gov^non  ot 
the  Foundling  Hospital,  it  would  have  been  void  by  the 
statute ;  and  that  he  had  done  the  same  thing  in  substanos 
in  another  ^ooode  by  including  it  in  a  residuary  bequest  of 
real  and  personal  estate ;  that  if  that  waa  allowed,  the  act 
would  easily  be  evaded,  by  directing*  the  real  estate  to 
be  sold,  and  the  money  given  to  a  chturky ;  but  that  it  had 
been  determined  to  amount  to  a  devise  of  the  land  itsd( 
because  all  charges,  trusts  and  suf»s  oi  money,  ^devised  est 
of  land  to  a  charity,  are  made  void  by  the  act ;  Sx  wh^* 
ever  is  taken  out  of  real  estate  shall  be  considered  as  real  \ 
and  this  would  be  taking  so  much  out  of  the  real  estate  for 
the  charity,  which  therefore  shall  not  go  to  it. 

In  the  case  of  De  Costa  v.  De  Pas,  (Ambler,  228,)  then 
was  a  bequest  of  personal  property  for  a  use  to  which  the 
law  of  England  did  not  permit  it  to  be  applied,  and  ths 
question  was,  to  whom  it  should  belong,  whether  to  the  next 
of  kin  or  to  the  crown,  to  be  disposed  of  smi  a  chanty  T  Id 
that  case,  a  Jew,  by  will,  made  after  9  Geo.  2,  ch.  36,  es- 
tablished a  fund,  to  be  so  appropriated  as  to  apply  and  dedi- 
cate  the  revenues  of  it  towards  the  establishment  of  a 
Jesuba,  or  assembly  for  reading  the  law  and  instroctiog 
people  in  the  Jewish  religion,    iiord  Hardwicke  held  the 
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dcviae  ta  be  in  itself  a  chanty,  bat  that  it  pptmoliqg  a  rebn    -jiI^ANY, 


gion  contrary  to  that  by  law  eatahhshed,  oimU  naft  he  supn     MoCttJiM 
ported  OB  the  paiUcuIar  aj^lkaftion  of  it  directed  by  the  t. 

teatater,  and  way  to  be  applied  to  luoh  ^aritable  purpedMw   i^^i^oQi^ 
as  the  oxom^  should  direot. 

In  the  ease  of  the  Atilamey«Gbeneia)  v.  Ova^v^s,  (cited 
from  Ambler,  19&,)  there  was  a  devise  ef  a  veeidiie  of  veal 
and  persona\  Estate  to  cbaiitable  uses,  paart  of  which  retfh  [*448] 

due  oansisted  of  a  tenn  not  earved  eiut  (if  Ae  iahentanoe  by 
the  testator,  but  vested  to  hiw^as  trastee.  Tlie  questaon 
was,  whether  it  was  within  the  statute  of:  S  Geo.  2,  and 
void ;  and  the  chanoeOor  declared  it  to  hf  boJih  within  ti^ 
intention  and  woids  of  the  statute.  In  this  case  the  chdoon 
c6llor  gives  his  construction  of  the  atatute,  and  shows  the 
ground  en  whicb  he  weiM;  in  determining  the  points  arb^g 
under  It ;  and  in  that  yiew  the  ease  famisbes  a  ktj  te 
olher  decisions. 

It  was  contended  diat  the  leape  eoming  from  another) 
was  personal  properly,  apd  might  well  be  dispeaed  of  to  ehjB^ 
ritable  pnipeses  3  and  it  was  uifed  that  the  werds  ^*  any 
estate  or  interert  ^atsoever^"  made  use  of  in  the  statule, 
were  to  be  held  to  mean  only  that  a  person  diould  not  de^ 
viae  his  own  land  for  any  estate  or  interest  whatsoever ; 
but  the  court  ovetraled  the  ooniftniotion,  and  held  that  tho 
words  relate  back  as  well  to  lands  end  tenenieBts  as  f  o  perr 
aonal  estate,  and  ttiat  the  annulliiig  clause,  which  afforda  it 
oonstruction  of  the  other,  annuls  ali  estates  or  interests  in 
lands  and  tenements,  and  there  is  nq  color  for  the  distinen 
tion  en  the  latter  words. 

In  the  ease  of  Oravenor  v.  Haflam,  (Ambler,  M%)  the 
devise  was  of  a  messuage,  subject  te  aimual  payauipts  to 
the  unount  of  iClO,  therein  aft^r  given,  and  by  the  wiUiWFr 
ever  charged  on  the  premises ;  whii^  messuage,  together 
with  all  the  testator's  other  real  estate,  was  direct^  to  be 
aold,  and  after  directions  given  by  die  will  for  the  disposi- 
tion of  the  proceeds,  the  annual  sum  ot  iSlO  was  also  dis? 
pesed  of,  two  sums  of  twenty  shillings  eaiA  te  the  ohnrohT 
wardens  of  two  difli»ettt  parisiMs  ftravnr,  te  be  laid  out  in 
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repairing  his  family  vtiults  in  each  >f  those  parishes,  and 
the  residue  to  charitable  «Lses. 
The  gift  of  the  residue  was  admitted  to  lie  within  the 
'  statute,  and  the  question  was  upon  the  bequest  of  the  two 
sums  for  the  repair  of  the  family  vaults ;  but  the  court  said 
that  the  two  sums  on  which  the  doubt  was  made,  were 
given  to  church-wardens,  who  are  not  a  corporation  to  take, 
and  therefore  are  void  at  law,  and  being  so.  a  court  of 
equity  would  not  appoint  new  trustees  to  set  them  up. 
But  it  was  *further  declared,  that  they  were  not  blended 
with  the  charity,  but  were  distinct  sums,  directed  to  be 
applied  to  that  pairticular  use ;  and  though  the  church* 
wardens  could  not  take,  yet  the  devise  was  good,  and  the 
heir  at  law  was  a  trustee. 

Attorney-General  v.  Meyrich,  (2  Vesey,  Sen.  44,)  was 
the  devise  of  money  due  on  mortgage,  to  trustees  for  the 
charitable  purpose  of  establishing  a  school  for  teaching  poor 
boys.  The  question  was,  whether  the  devise  of  this  debt 
secured  by  mortgage  on  real  estate,  was  within  the  act,  and 
the  court  held  that  it  was.  The  chancellor  declared  that 
the  design  of  the  act  was  to  lay  a  restraint  on  every  method 
whereby  lands  might' probably  come  to  such  hands,  unless 
by  the  manner  therein  prescribed ;  that  money  due  on  mort- 
gage was  a  charge  and  encumbrance  on  land,  and  within 
the  express  words  of  the  third  clause  of  the  act,  the  mean- 
ing of  which  was,  that  you  shall  not  giv^  to  a.charitable 
use  that  which  is  or  niay  be  a  charge  on  land,  though  not 
so  at  the  time  of  the  gift ;  that  a  sum  of  money  devised  to 
be  put  out  on  mortgage  of  freehold  land,  would  be  restrained 
by  the  act,  and  it  could  not  vary  the  case,  that  at  the  time 
of  the  gift  the  money  was  actually  so  vested ;  that  he  thought 
mortgages  were  prohibited  by  the  first  clause ;  but,  if  doubt- 
ful on  the  first,  the  words  of  the  other  clause  take  it  in 
expressly. 

The  case  of  the  Attorney-General  v.  Cock,  (2  Vesey,  Sen. 
^73,)  was  the  devise  of  an  annuity  to  a  Baptist  minister, 
and  his  successor  in  office :  and  was  held  to  be  valid,  and 
established  on  the  ground  that  the  charity  and  the  death  of 
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the  testatrix  were  long  before  the  mortmain  act  of  9     ALB^NT, 

^        «  3>«»-  1827. 

Geo.  2.  
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The  last  case  cited  is  that  of  Corbyn  v.  French,  (4  Yesey,  ▼. 

418,)  which  was  the  bequest  of  a  pecuniary  legacy  of  £600    iSn"soci^' 
to  the  trustees  of  a  chapel,  to  be  applied  1y  them  towards  '^ 

the  discharge  of  a  mortgage  on  the  chapel;  which  mort- 
gage was  paid  off  in  the  life  time  of  the  testator ;.  and  the 
question  was,  whether  the  bequest  of  the  money  to  be  ap- 
plied in  the  redemption  of  the  mortgage,  being  in  its  nature 
a  charitable  use,  was  not  within  the  prohibition  of  the  act 
of  9  Geo.  2 ;  and  if  the  legacy  was  not  void  under  that  stat- 
ute, whether,  as  at  the  death  of  the  testator,  the  mortgage 
was  paid  off,  and  that  object  therefore  could  not  be  obtained, 
the  trustees  were  •entitled  to  the  legacy  for  the  general  [MSO] 

benefit  of  the  charity.  The  master  of  the  rolls  declared 
himself  in  favor  of  the  residuary  legatees  on  both  points. 
He  determined  the  first  point,  which  is  the  mate^l  one, 
upon  the  construction  of  the  third  clause  oithe  act,  which. 
he  considered  as  declaring  all  gifts,  grants,  conveyances, 
&c.,  of  any  lands  tenements,  dih  other  hereditaments,  or  of 
any  estate  or  interest  therein,  or  of  any  charge  or  encum- 
brance affecting  or  to  affect  the  same,  or  of  any  personal 
property,  to  be  laid  out  in  the  purchase  of  land,  &c.,  or  of 
any  estate  or  interest  therein,  or  of  any  charge  affecting 
the  same,  to  or  in  trust  for  any  charitable  use  wICatever, 
made  in  any  other  manner  than  as  by  the  act  directed,  to 
be  absolutely  void ;  and  the  question  was,  whether  the  leg- 
acy was  not  to  be  applied  in  the  purchase  of  an  interest  in 
land,  or  a  charge  or  encumbrance  affecting  the  same,  and 
he  held  that  it  was  a  bequest  of  money  to  be  appUed  in  the 
purchase  of  an  interest  then  affecting  the  premises. 

The  interest  in  the  land  which  was  covered  by  the  mort- 
gage, was  not  vested  in  the  trustees ;  they  had  all  the 
dftate  but  that  mortgage  interest,  and  the  purchase  was  to 
give  those  trustees  who  had  the  estate,  subject  to  that  in- 
interest  which  was  in  other  persons,  a  larger  and  more  ex- 
tensive interest  than  they  had  before.  It  was  the  gift  of  a 
sum  of  money  for  the  purpose  of  purchase,  first,  and  then 
conveying  to  the  trustees  that  further  interest  in  the  land. 


^AKT,    aad  it  w  tibjetefare  within  t]»e  BtsMe;  a«d lie  taid thil 

'■■  ■;  ^  it  had  been  decided  that  a  sum  of  money  secured  oix  twh 
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Y.         pike  toUei,  ia  w  iiitcflr^slr  io  laud  vitihkai  tba  act ;  aod  he 
^^SSTsocI^  added*  that  the  logac^  giw^  to  cmiUe  the  tnwieM  lo  con 
idete  the  pitcch^  of  w  eetat^  coAljractjed  fof  Iqr  tfif  tni» 
t€»^  T^ould  be  withtD  the  stat^ie  ^jbA  wid.  ^ 

Theae  am  all  tbo  caaee  «tted  ta  auppovl  of  ti«e  poeitm 
that  the  deviae  ^  krida  ti^ tiui^ea  fpx  tk^e  ben^  ^f  abe^ 
corporate  ia  ^oidj  ajwl  t^  ahowthat  the  dif^e  to  a  eoipoia- 
tiou  of  the  poroc^da  ^  la»da  deviaied  to  ^uateea  t<K  he  sold 
is  mxlawfcd ;  and  tba  i^Ti^v  of  thiaivi  dipwa  ^t  they  w^e 
all  decided  aabact^WRt^tQtthe  apt  of  9  €>aa  a»«adinQ0taf 
them  00  the  consfcructigA  giy^  by  the  courta  to  that  atatujte. 
[♦4QH  •  Now  the  ofcje^t  of  that  itei?»te  ofcTicwdy  waa,'  to  bi^ 

preaa  and  aboUah  de¥iae«  of  land  aiid  lat^reata  ia  real 
^atate  to  cb^tahle  uaes ;  for  it  prohibits  aU  deyisea  and 
dooatiMa  of  lan^i  a^d  of  estates  and  int«xieata  '^  land^  aad 
chaa^e^  upm  i^al  oatato*  to  cihanJlabio  Da%  whethef  to 
Q^rperate  bodiaa  or  t^  natural  poraons  aa  tjiwteoa*  c*  a» 
ofi$tuis  ym  k-ustt  ^Bleaa  thef^ft  ia  mado  by  do^i  indented 
aiAd  enroUed  aecordwf  to  the  diroctiaaa  of  the  i^ti  vA 
which  direction^  ceqvire  tbo  eai^ooutiw  «ad  4<^vory  of  tlia 
deed  to  he  at  le^t  twtlvo  moqtha  f^riioiia  to  the  death 
^  the  grantor,  and  tho  earolKieaftt  wHWn  m  «Ao»tha  after 
ita  ejt^ution,  and  all  the  prohibited  diqpoaitMma  are  ax<- 
preaaly  annjilled  and  declared  roid.    The  prooedipg  rewaw 
of  the  adjudicationa  oa  the  aal^^,  haa  abowa  that  the 
court  of  ohaucery*  in  lwrtho««inco  irf  the  declared  purpose 
of  the  atatutOt  have  held  tiiat  bequaata  of  scioaey  direetecl 
by  the  will  to  ho  paid  ua  by  doviaeea  of  land,  wd  bequeita 
of  money  aeoured  by  ^lortg^ge  of  real  eatate,  ftre  witbia 
the  apirit  of  ita  prohibition ;  and  following  up  tho  pohcy 
and  apint  of  the  act,  the  court  baa  decided  that  the  bequeal 
to  charitable  uaea  of  the  proceeds  of  laud  diroctod  by  tka 
will  to  be  sold,  ia  inyalid  and  void.    In  jhorti  every  diapa* 
aition  by  wiU  of  land«  or  of  wy  ternn  or  other  intereat  ia 
land,  *or  of  fuoney  to  ariae  out  of  land,  or  to  be  in?eated  9 
real  eatate,  if  given  for  the  uae  of  u  oharitjt  haa  hMi 
dooided  to  bo  iUogal* 
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This  liberal  conatructioiL  of  tiie  ftct  bj  the  Englurh 
y oourty,  was  in  dceordance  with  their  viewB  of  the  inte»» 
\oik  of  the  legislatvure ;  for  the  recital  of  die  act  declaiiiif 
the  prohibited  uses  to  be  a  puibhe  misohiefy  it  waa  heU 
Uiat  the  statufte  ieclwiig  them  void  waa  ia  be  regarded  aa 
a  remedial  act,  and  was  ther^oce  to  be  liberally  cofnataraod  - 
to  suppress  the  mischief,  and  to  advance  the  remedy.  Jf 
that  statute,  therefore,  or  any  eonrespondent  proTision, 
was  in  iprce  in  this  country,  the  devise  now  under  codouHh 
deration  migl^  periiape  be  indefeiunble.  Bat  we  hdom  no 
such  statute.  Denaea  to  charitable  neea  are  not  prohi^ 
bited  by  our  legislature,  llie  decisions  of  the  English 
courts  uiid«r  the  atatute  of  9  Geo.  2,  ch.  M,  do  not  apply 
therefore  to  eases  ariskig  in  thk  state.  We  moat  look  to 
earlier  adjudication  for  the  rules  t&aft  are  *to  govern  our 
ooorts  in  the  exposition  of  charitable  devises.  What  ihen 
was  the  law  of  the  EngliA  oottrt  of  dianoery  prior  to  the 
j^ohibitory  act  of  9  Geo.  2,  relative  to  devises  of  land  to 
corporate  foodies  for  charitable  uaea,  or  to  trustees  for  the 
benefit  of  charities  ? 

Anterior  to  that  statute,  these  waa  no  restraint  in  thafe 
country  upon  the  dedication  of  real  estate  to  the  pmposea 
of  charity,  except  the  ancient  atatotea  of  mcurteiaiA,  wUoh 
prcdiibited  the  alienation  of  laoads'  to  oorporatod  bodiea^ 
and  the  auxiliary  exception  in  the  statute  of  wilk.  Tho 
atatutes  of  mortmain  have  not  been  adopted  by  tlua  state, 
but  the  exception  in  the  statute  of  wills  has  been  ineorpo* 
rated  into  our  act,  and  that  exception  is  the  only  impedi- 
Bient  to  the  alienation  of  lands  by  the  owners  of  the  inbo^ 
ritance,  which  is  knovm  to  our  ayatem  of  laws. 

By  the  statute  of  this  state  concerning  wills,  all  persoM 
(other  than  bodies  politic  and  corporate)  are  permitted  to 
take  lands  by  deviae ;  and  may  take  the  same  to  or  for 
any  lavrful  use  or  purpose  whatsoever  without  reatrainl. 
Mow,  the  case  beifore  me  is  thltt  of  a  devise  to  the  exeeu^ 
tors  of  the  will,  wbo  ajre  natural  persons,  and  capable  of 
taking  by  deviser,  subject  to  the  trusts  deelared  by  the  tea« 
tator,  and  by  which  trusts  the  estate  is  to  be  a|^Iied  by 
the  Orphan  Asylum  Society  to  the  charitable  purposes  for 
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'^^'     tion  in  the  statute  of  wills,  which  applies  solely  to  devises 

V.  to  corporate  bodies,  disable  this  corporation  then  from 

^m*Soci«^*  taking  the  benefit  of  the  trust  vested  in  the  trustees  for 

them,  as  cestuis  que  trust  of  the  property,  to  be  applied 

by  them  to  the  charitable  purposes  of  the  institution  they 

represent  ? 

The  English  statutes  of  32  and  34  Hen.  8,  commonly 
called  the  statutes  of  wills,  contain  the  same  exception  aa 
the  act  of  our  legislature.  It  was  continued  in  force  in 
that  country  from  the  time  of  its  passage,  in  the  reign  of 
Hen.  8,  to  the  time  of  the  separation  of  this  oountry  from 
that.  As,  therefore,  the  exception  in  that  statute  i^  incor- 
porated without  variation  into  our' own,  and  as  it  was  for 
centuries  in  operation  in  England,  the  judicial  expositions 
of  its  meaning  in  the  courts  of  that  country  are  to  be  our 
[*453]  guides  in  expounding  it,  *and  if,  at  the  time  it  was  adopted 

by  our  legislature,  it  had  received  a  judicial  construction 
in  that  country,  the  courts  of  this  state  would,  as  a  gene- 
ral rule,  conform  to  that  construction.  What  then  was 
die  construction  of  this  exception  at  that  period  of  time 
at  Westminster  Hall  ?  Was  it  held  to  disable  a  corporate 
body  from  taking  an  interest  as  cestui  que  trust  in  lands 
for  charitable  purposes  ?  and  was  its  operation  to  avoid  a 
devise  of  land  to  trustees^or  the  benefit  of  a  body  corpo- 
rate, equally  with  a  devise  of  the  land  itself  directly  to  the 
corporation  ? 

Kyd,  (1  Kyd,  101,)  in  his  treatise  on  the  law  of  corpora- 
tions,  states  the  rule  on  thiis  point  to  be,  that  though  bodies 
politic  and  corpbrate  are  expressly  excepted  from  the  sta- 
tute of  wills,  and  are  therefore  incapable  of  taking  directly 
by  will,  yet  it  has  been  held  that  they  are  not,  by  means  cf 
that  exception^  rendered  totally  incapable  of  taking  the 
benefit  of  a  devise  made  in  their  &vor.  He  instances  the 
case  of  a  direction  by  a  teiMtor  in  his  will,  that  executors 
convey  to  a  corporation,  in  support  of  his  position ;  and  refers 
for  his  authority  to  Porter's  case,  (in  first  Coke's  Reports.) 

In  Porter's  case,  it  is  stated  in  argument,  and  agreed  by 
the  court,  that  if  a  man  devised  that  his  exftcutors  should. 
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by  the  advice  of  learned  oouiMiel,  convey  hia  lands  to  any     ALBAinr, 

corporation,  spiritual  or  temporal,  this  was  not  against  the  ■■      _ ^- 

Btatutes,  because  it  might  be  lawfully  dons  by  license  to  v. 

aUenate  in  mortmain.  •  ^^t^t^' 

Porter's  case,  as  reported  by  Lord  Coke,  (1  Coke's  Rep. 
22,)  arose  upon  a  devise  of  land  by  a  testator  to  his  wife 
and  her  heirs,  upon  condition  that  she,  upon  advice  of 
learned  counsel,  in  all  convenient  speed  after  his  decease, 
should  assure,  give  and  grant  the  same  for  the  painte- 
nance  and  continuance  of  a  free  school  in  his  will  men 
tioned,  forever;  and  that  the  wife  should  have  the  issues' 
and  profits  thereof  during  her  life,  bearing  the  charges  of 
the  school  as  the  same  was  then  kept  and  maintained.  It 
waSi^ontended  that  the  condition  was  against  law,  being 
contraryto  the  statute,  (23  Hen.  8,  ch.  10,)  for  the  sup- 
pression of  superstitious  uses ;  but  to  this  it  was  answered, 
first,  that  good  and  charitable  uses  were  *not  made  void  by  *454 

that  statute,  but  only  superstitious  uses ;  and  secondly,  that 
admitting  that  good  and  charitable  uses  were  made  void  by 
the  act  of  23  Hen.  8,  yjst  the  condition  was  not  void ;  for  if 
the  uses  were  prohibited  by  the  act,  yet  the  testator  had 
devised  that  counsel  should  advise  how  the  said  tenements 
should  be  assured  for  the  maintenance  and  continuance  of 
the  school,  and  that  might  be  advised  lawfully,  viz.  first  to 
make  a  corporation  of  them  by  the  king's  letters  patent,  and 
afterwards  by  license  to  assure  the  lands  and  tenements  to 
them.  To  illustrate  and  enforce  the  principle  thus  advanced, 
the  case  cited  by  Kyd  is  put  as  an  analogous  case  and  as 
settled  law ;  and  it  was  insisted  by  counsel,  and  agreed  by 
the  court,  that  inasmuch  as  the  condition  was  not  against 
law,  and  because  it  might  be  lawfully  advised  and  done, 
(although  the  use  had  been  prohibited,  as  it  really  was  not,) 
the  wife  was  bound  to  perform  it. 

A  third  point  was  made  by  the  counsel  for  the  queen, 
\rhich  was,  that  admitting  the  use  to  be  prohibited  by  the 
act,  and  that  the  reference  to  counsel  could  not  exempt  the 
same  from  its  operation,  yet  that  the  statute  of  wills  had 
taken  away  the  force  of  the  act  of  23  Hen.  8  ;  but  as'to 
that,  says  tiie  reporter,  the  barons  did  not  deUver  their  opin* 


ALBAKt,    tons,  bftcttDM  they  imdh«d  tipon  th*  two  6r^  pdnli. 
ifere  l»eii  was  a  dustiM  of  real  eitnte  te  «  deviase,  on  ooih 


V.  ditidH  t»  aeeuM  the  same  to  ioid  ibr  Ifae  cdiant^e  jwpoM 

^hSi*Soci«^"  ^^  maintaimiig  and  continuing  a  free  sdiool,  which  had  thai 
lieeeiftly  Men  te^ftablkbed)  bat  wan  a  Tokmteiy  assMltioni 
w)lih«ii«ft  ainy  cterter  of  iDoorpomtien ;  and  yet  the  objett 
bekig  a  x^hatvty,  die  cMiditiDfi  Was  he|d  to  be  valid  in  lam, 
and  bittdifif  tEp9tL  Aie  devivM,  becaase  the  benevialeiit  initeih 
Itoti  ^d  deiBign  of  the  testator  nnght  be  effKteatted  bjr 
means  <f(  an  inoorpoi«cioii  and  fioenae  tkenNd^r  to  be  pro- 
iSvaieA.  If  t}ie  principte^thiaoaae  ie  BMnd,itfbIlow«that 
a  deviae  ^f  land  to  m  devisee  oapadbtLe«of  teidiig  alegai  estate 
for  the  nee  ^iid  bcnfefit  of  n  eharitaUe  institotion,  which 
could  ttot  ti^e  t^  dkpecl?  deviae  to  i^e%  will  !be  mpjpo^txi 
ii  the  trtBtat  may  by  atty  meana  be  hrwl^iliy  veAed  in  the 
charity,  «r  ^veouted  far  ita  benefit. 

A»  inodrpomtion  «aid  m  hoenae  weite  m  liMtt  naae  hdd 
neceasaiy,  became  liie  traat  «vtaa  to  assure  llhe  >edUtte  te  a 
*455]  fiet  *^chool,  wiiith  mutft  have  a  cbaarter  of  ioooiporation, 

1»  enable  it  to  take  by  grants  and  the  license  Was  imjuifed 
tie  nsmtr^e  die  ittipedimeilt  tif  the  atatnteafif  nwrtmaia, 
^f^ich'iffOhibitedalieQation  of  land  tb  corporate  btidies ;  hot 
neither  can  be  aeceaaary  where  the  trust  is  to  convey  to  a 
mibsteting  coeperaitiott,  eoid  na  rt«tute  df  naortmain  is  in 

This  cane  Aid  not  establish  the  pneoiseptbposifSon,  that  a 
devise  of  land  to  tpostees,  for  the  benefit  of  an  institutien, 
incorporaited  for  cfaaxstable  purposes,  is  valid^  IcNrthat  point 
is  not  made  in  die  cause ;  but  the  point  it  did  decide,  ap- 
pean  to  me,  to  iBn»>l^e  tlie  itome  principle.  That  cast  sdt^ 
tied  the  ptfindple,  that  a  devise  of  real  «atate  to  trustees 
capable  of  tttkin^  by  deviae,  for  die  benefit  of  an  unincof- 
porated  association,  which  could  not  have^taken  the  estate 
ilsself  >by  direidt  d/eme  to  ihemsehea,  ia  effectual  to  vest  the 
^iA;ate  in  the  tnxstees,  randrwill  be  available  to  the  beneficial 
eiwneta,  if  they  can  afterwaida  qualify  themselves  to  uke 
and  hold  the  inlereat ;  and  if  a  devise  to  trustees  for  the 
•free  school,  not  then  posaeasmg,  but  afterwards  to  acqaive 
a  coipbvate  ni^iaclty,  and  :a  license  to  take  by  frant, 
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IMfll  for  tl^  Mb«i(itiiig  dorpM^ioin  of  The  Orj^iaii  Asftoiti 
Society,  which  has  power  to  tttke  lan^iB  by  grant,  be  ^egfed  ▼. 

«cid  vdid  ?  Cm  yHie  mcBpstdXy  of  the  corporation  to  take  ^"Ljit^ 
Intid  by  deti0e>  disaU^  the  ifa6tiM;i0n  from  t^kmg  the  eAaf e 
fntended  tot  ft  by  a  ^aml  t:<Mai  the  tnmteeft  ?  When  Pmt- 
t«r'e  catfe  Was  decided,  the  fiftatu^es  of  ^  and  34  Hen.  8, 
trare  im  felree,  and  v^re  netJieed  in  ^i^iIm^  but  neitker 
tibe  ^K>«aiiiel  tier  the  cdort  advert  to  the  exoq^tion  te  the 
tftattfte,  aa  hmdering  ot  iasipedkig  the  execntien  of  tbe'tratt  - 
by  Hhe  devinee  <yf  the  estate  >;  bot  the  e^led  rule  elf  <law  is 
Btafted  to  b^,  tJMit  a  devise  Vy  exee^ort  tqpoa  inist,  to  con- 
vey on  a^vic^  ^f  couiiselt  t<i  a  coti^oitatian^  is  ndt  against 
any  act  of  parliameat,  beoaase  it  may  be  lawftiUy  done  by 
license ;  and  if  there  had  been  no  et states  of  mortmain  to 
prohibit  the  alieneitiM  of  land  to  a  body  corporate,  a  dieirter 
of  incorporation  alone  would  tiave  been  le(|nislte,  and  the 
esecutet  would  have  had  no  O^^aiddn  for  ^  license  to  con- 
vey ;  but  the  trust  would  have  be^  taMd  and  obligatory 
^]^(m  I9iem  bf  the  feice  of  iflie  will  itisdf . 

*So  in  the  dase  df  l^e  Attomey^'Qeneral  i).  Downing,  [*456 

(Aattbtel^,  590,  &71, 1  Dickens,  414,)  the  vemaisid^  of  an 
estate  of  iidieritan<:^  was  devised  totiusteea,  Who  alldiod* 
in  tkiB  testalor^s  life  time,  upon  trusts  witli  the  rents  and 
inofits  to  establish  a  college,  and  afiber  the  f6uiiding  Or  in- 
corporation of  snoh  college  or  body  corporate,  the  tnsitees 
'and  tihe^  heirs,  to  stand  and  be  sieased  of  the  estate  in  trust 
for  the  collegiate  body,  and  their  successorsfbrever.  The 
question  was,  whether  this  trust  should  be  decreed  <or  ndt. 
No  notice  Was  token  of  the exoeption  in  the ^tatuteof  wiUs^ 
as  invalidating  the  devise,  or  excluding  the  collegefrom  the 
endowment,  but  the  objection  was,  that  the  devise ^as  ille- 
gal and  void,  by  the  statutes  against  mo^main,  and  the 
answer  to  this  objection  was*  that  the  trust  was  executory, 
and  the  manner  of  effectuating  the  intent  with  license  of 
the  crown,  was  lawful.  It  was  further  insisted,  that  if  the 
crown  Miould  refuse  a  license,  of  which  there  was  no  pro- 
bability, the  devise  would  yet  be  good  as  a  charity,  under 
tbe  aiatuta  of  43  Elia.,  and  the  court  would*  eflcecule  the 
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CM4aa     ^^  ^'  ^'^^^  appear  to  have  been  regarded  as  affecting  the 
T«  devise  or  the  execution  of  trust. 

^um 'socto^"  And  in  the  case  of  Adlington  v.  Cann  &  Andrews,  (3  Atk 
141,)  where  the  testator  had  made  a  will  before  the  statute 
of  9  Geo.  2,  devising  his  real  estate  in  Bristol  to  trustees, 
in  trust  to  dispose  of  the  rents  and  profits  of  the  same,  not 
exceeding  j£250  for  the  building  of  a  hospital,  to  be  under 
a  nftster  for  instructing  in  reading,  writing,  ^thmetic  and 
the  mariner's  art,  as  many  boys  as  the  profits  of  the  estate 
given  by  him  to  the  hospital  would  clothe ;  and  after  the  , 
passage  of  the  mortmain  law  of  9  Geo.  2,  had  revoked  that 
will,  and  substituted  another  in  its  glace.  Lord  Hardwicke 
said,  that  the  first  will,  if  the  testator  had  not  revoked  it, 
would  certainly  have  stood. 

If  then,  a  corporate  body,  before  the  statute  of  9  Geo.  2, 
was  not,  by  the  statute  of  wills  in  England,  rendered  totally 
incapable  of  taking  the  benefit  of  a  devise,  why  should  our 
act  concerning  wills  be  construed  to  create  an  entire  inca- 
pacity  with  us  ?  In  England  the  anterior  statutes  of  mort* 
main,  which  have  subsisted  there  in  different  forms  from  the 
time  of  magna  charta^  made  the  hcense  of  the  kmg  neces- 

[M57]  sary  to  a  *  valid  and  effectual  conveyance,  from  the  trustees 

to  the  corporation.  But  we  have  no  statute  of  mortmain, 
and  corporate  bodies  may,  therefore,  receive  conveyances 
of  land  from  their  trustees  without  any  hcense  or  dispensa* 
tion  for  that  purpose ;  or  if  a  hcense  could  be  necessary, 
the  capacity  to  take  lands  io  a  limited  amount  in  value  con- 
ferred upon  The  Orphan  Asylum  Society,  by  its  act  of  in- 
.  corporation,  must  surely  be  a  siifiScient  warrant. 

Then  what  rule  or  principle  of  law,  or  statutory  provi* 
sion  is  there  in  this  country,  to  prohibit  or  disable  a  corpo- 
ration from  taking  and  holding  a  beneficial  interest  in  real 
estate  as  cestui  que  trust  by  devise  ?  The  use  or  trust  of 
land  is  a  distinct  interest  from  the  land  itself,  and  collateral 
to  it.  It  is  the  right  in  equity  to  the  pernancy  of  the  profits 
of  lands  whereof  another  person  has  the  legal  seisin  and 
possession,  and  to  direct  and  control  the  coni^eyance  of  the 
estate,  and  the  defence  of  the  land  by  the  trustee,  and  that 
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deAise  or  descent.  ■        

Upon  these  properties  of  an  use,  which  belong  equally  to  y. 

trusts  of  modem  times,  a  system  was,  soon  after  the  intro-  ^^*g^it5" 
duction  of  the  doctrine  of  uses,  established  in  England  for 
the  testamentary  disposition  of  lands ;  and  long  before  the 
statute  of  wills,  the  general  power  of  devising  was  thus  in- 
directly acquired.  One  method  was  to  convey  the  land  to 
feoffees  to  the  use  of  the  will,  and  then  to  declare  the  uses 
of  the  feoffment  by  the  will ;  the  effect  of  which  was  to 
turn  the  legal  estate  into  a  use,  and  then  to  devise  thQ  use 
to  the  object  of  the  testator*4s  bounty ;  and  it  was  held  that 
the  subject  of  the  devisenotbeingland,  but  an  equitable  inter- 
est subsisting  in  contract,  and  collateral  to  the  land,  the 
feudal  restraints  did  not  apply,  and  a  corporate  body  was 
as  capable  as  natural  persons  of  taking  under  the  devise. 

Lord  Coke,  in  his  comments  on  Littleton,  (Co.  Lit.  272, 
sec.  462,  463,)  and'in  his  Reports,  (6  Coke,  18,  Sir  Edward 
Clare's  case,)  observes,  that  where  a  man  makes  a  feoffment 
to  the  use  of  his  will  and  by  his  will  limits  estates  accord- 
ing to  the  powers  reserved  to  him  on  the  feoffment,  the  estate 
shall  take  effect  by  force  of  the  feoffment,  and  thelise  is 
directed  •by  the  will,  so  that  the  will  is  but  declaratory;  [MSB* 

and  Saunders  (1  Saunder's  Uses,  72,)  noticing  the  practi- 
cal operation  of  this  system,  observes,  that  courts  of  equity 
in  allowing  a  devise  of  the  use,  did  in  effect  permit  the 
legal  interest  in  the  land  to  be  devised ;  and  this  indirect 
method  of  disposing  of  lands  by  devise,  not  only  appears  to 
have  been  in  general  use,  anterior  to  the  statute  of  32  Hen. 
8,  cap.  1,  but  it  was  recognised  and  sanctioned  by  parlia- 
ment. For  by  the  statutes  of  7  Hen.  7,  ch.  3,  and  16«Hen, 
8,  ch.  14,  persons  in  the  king's  service  in  the  wars  were 
allowed  to  alien  their  lands  for  the  performance  of  their 
wills,  without  license  or  fine  for  alienation.  If,  prior  to  the 
statute  of  wills,  when  all  persons  were  alike  incapable  of 
devising  or  taking  by  devise,  except  in  particular  cases 
and  by  special  custom,  this  devise  of  land,  by  the  indirect 
method  of  devising  the  use  of  it,  was  permitted,  why  may 
not  the  same  method  be  still  pursued  in  the  case  of  devises 
Vol.  IX.— 31 
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— -^ '—  now  as  before  the  statute  ?    It  is  settled  that  the  general 

V.  power  given  by  statute  to  devise,  do^s  not  affect  the  special 

^iiS*Socn^'  ^^^°^  which  antecedently  authorised  devises  in  particular 
oases  ;  and  on  the  sajocie  principle  the  indirect  method  of 
devising  by  means  of  a  use>must  continue  as  it  was  before; 
and  the  method  of  devising  by  copy-holders  is  a  practical  illus 
tration  of  the  principle  ^  for:  as^  the  statutes  of  wills  do  not  ex- 
tend, to  copy-hold  estates,,  a  powei;  of  devising  them  iodi- 
j^ectly  by  the:  agei^y  oi  u^es,.  is  al  this,  day  in  constant 
exercise,  similar  to  thi^  which,  wan  used  for  the  devising  of 
fcvehold  lands,  before  the  statute.  Thfi  copy-bolder  surren- 
ders his  estate  to  tb/e  u^e  of  his  wiU^  and  then  disposes  of  it 
by  his  will,  which  opei^ateft  as  a.  declaration  of  the  uses  of 
the  surirender,  and  not  as.  a.  devise  ujadec  the.  statute  of 
wills* 

It  would  seem  to.  be^  pleax  tKen^  that  if  the  estates  vested 
in  the  execut<^rs  in.  this^  caiie  had  been  conveyed  to  them  by 
the  testator  in  hi/9  life  time,  by  feoffment  or  fine  to  the  use 
of  his.  will,  and  he  had  afterwards  dedaxed  tlve  uses  of  th^ 
feoffment  by  his  will,  the  trusts  would  have  been  valid  and 
effectuajv  Why  then  are  not  the  same  trusks  valid,  wileo 
the  estate  which  feeds  them  is  created  by  devise? 
[•469]  ^it  is  laid  down  in-  the  ToujAstone,  (Shepherd's  Touch- 

flly>n6,  tit.  Devise,)  on  the  authority  of  Coke,  that  a  msD 
may  by  act  executed  ii^  his  life  time,  or  by  his  last  will  and 
testamient,  at  his  decease,  give  hk  la|ids>  tenements  or  here 
ditaments,  to  any  person  or  persons  not  corporate,  and 
their  heirs  for  any  religious>  charitable  or  civil  use,  as  well 
as  for  any  private  use,  and  that  these  are  not  swb  uses  a4  are 
execj^ted  by  the  statute  of  uses  ;  and  t]m  rule  is  general, 
that  any  grantor  who  is  capable  of  an  estate  directly  lo 
himself,,  ia  capable  of  the  same  estate  by  way  of  use;  but 
with  this  qualification,  that  if  the  use  be  liniiited  to  a  cor- 
poration, there  must  be  a.  license  had ;  otherwise  it  will  be 
an  alienation  in  mortmaio,  The  necessity  of  a  license  to 
corporations,  to  take  the  use  of  land  vested  ia  trustees  fi>r 
them  as  cestuis  que  itse,  was  created  by  the  provisions  of 
the  statute  of.  15  Richard  2,,Qh.  5;  and  the  power  to  dia^ 
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ffemt  TvHk  the  statute  prohibitian,  and  Mlbone  or  legaliM    ^^^-^^ 
tfie  afienafioii  t9  tba  eorporation  hj  licame,  wm^  Tested  in     ^^^' 
the  erowft  by  statute.    As  the  restfahUs  hapesed  by  the  ^^^   ▼. 
ststutes  of  mehmam  in  Eagkad,  upon  alienalioiis  to  cor- 
ponite  bodies  i»  not  exist  wMi  usy  no  Keense  caa  be  necee- 
sary  here  to  sectnre  to  a  eofpcKratien  the  enjoyment  of  a 
frnst  vested  i»  a  trustee  for  its  benefit. 

What  then  is  there  in  onr  laws  t»  iim^date  a  trust  cre- 
ated by  a  derise  ef  land  to  trustees^  fey  tite  nee  and  benefit 
of  a  corporation,  if  the  trustees  are  persons  cettpetent  to 
tdte  land  by  derise  i»der  the  staUM(e*«f  willn?  It  is  this 
beneficial  interest  and  eqnitaMe  ownership^  and  not  the 
legal  estate  that  vests  in  the  corporation,  by  the  will ;  and 
if  the  use  may  exisA  as  a  djetinet  interest  frona  the  land, 
there  seems  to  be  no  reason  why  eorpossite  bodies,  ^qamHtf 
with  natural  persons,  where  the  disability  to  take  land  is 
Ae  only  impecfiment  theit  affects  t^m,  should  not  be  cafs^ 
Ue  of  taking  the  use,  thou^  disabled  to  take  the  laad^ 

Suppose  the  testator  to  be  himself  the  ceshsi  qim  trmi  of 

the  estate,  and  the  le^  title  to  be  vested  in  others  upon 

subsisting  tmsta  farhiB  benefit,  and  with  power  to  bim  1o 

^fepdse  of  them  by  w3I ;  woidd  hss  devise  of  his-  beneficial 

interest  to  a  corporate  body  be  invahd;  or  #onld  not  the 

corporation  be  entitled  to  enforce  the  pefformance  of  the 

trust  ?    Sneh  a  *devise  was,  prior  t»  the  startinte  of  9  Geo.  [*460 

2,  effectnal  nnder  the  English  law,  and  untS  the  stafnte  ef  « 

15  Rich.  2y  ch.  &,  which  declared  that  uses  should  thereafter 

be  subject  to  the  statutes  ef  mortmain,  and  IbtfeitaUe  like 

the  hnis  themselves,  wovM  not  have  come  within  the 

operation  of  Ae  statotea  of  mortmain,  nor  haifie  reqnirsd  a 

license  to  grreit  efficacy;:  and!  nnder  tiie  modem  doelrine 

of  trusts,  to  whfdi  Ae  statute  of  uses  gave  rise,  the  benefit 

ctal  interest  in  the  fand  contintied  t»  be  devisable  to  corpo^ 

rate  bodies,  withonf  any  other  legal  restraiiits  than  tfiose 

wiiich  the  oM  statutes  of  mortmaar  mti  the  aet:  of  9  Gee. 

^  interposed. 

If  then  the  use  is  ancient,  and  the  trust  of  lamd  in'  modi- 
era  times',  wae  a  devisable  inlereat  m  E^aad,  both  befere 
smd  after  the  statute  of  wifls  was  passed,  and  tiie  ancient 


460 


CASES  IN  THE  COU&T  Of  EBB0B8 


ALBANY, 
Dec.  1827. 

HcCarWe 

T. 

Orphan     Aiy* 
Inm  Society. 


1*461] 


statutes  of  mortmain,  and  the  more  recent  act  of  9  Geo.  % 
were  the  only  obstacles  in  that  country  to  a  valid  devise 
of  them  to  corporate  bodies,  on  what  principle  is  it  that  a 
testator  may  not  in  this  country,  where  no  mortmain  act 
exists,  devise  the  lands  he  holds  to  trustees,  subject  to  a 
trust  for  the  benefit  of  a  corporation  ?  He  effectually  sep- 
arates the  use  from  the  land  by  the  will,  and  at  the  same 
time  disp^es  of  the  legal  estate  to  one,  and  the  beneficial 
interest  to  another  devisee*  How  does  the  operation  of  the 
devise  differ  from  the  effect  of  the  previous  feoffment,  tu 
the  use  of  the  will,  and  the  subsequent  declaration  of  the 
uses  by  the  will  ?  The  corporation  takes  the  trust  or  ben* 
eficial  interest  equally  in  both  cases,  and  takes  nothing 
more  in  either ;  must  not  the  same  principle  then  equally 
govern  both  ?  Can  it  be  that  a  trust  which  is  valid,  if  fed 
by  an  estate  created  by  a  previous  feoffment,  to  the  use  of 
the  will,  becomes  invalid  because  it  is  fed  by  a  legal  estate 
created  by  the  will  itself?  How  is  the  exception  in  the. 
statute  of  wills  to  produce  that  effect  1  That  statute  ere* 
ated  no  new  disability.  It  left  corporations  as  it  found 
&em.  They  were  under  no  prohibition  by  any  statute  of 
the  state  restraining  them  from  takmg  the  beneficial  inter 
est  in  real  estate  as  cestuis  que  trust.  The  only  disability 
which  affected  them  was,  the  incapacity  to  take  land  by 
devise.  The  origin  and  brief  history  of  that  disability,  will 
best  show  the  light  in  which  it  is  now  to  be  viewed. 

*The  restraint  of  the  power  of  alienation  of  lands  of  in- 
heritance, or  to  speak  more  correctly,  the  want  of  capacity 
to  transfer  or  receive  the  freehold,  of  which  that  disability 
is  the  remnant,  was  not  deduced  from  the  principles  of  the 
ancient  common  law  of  England ;  but  was,  by  feudal  policy, 
engrafted  upon  the  system  of  jurisprudence  prevailing  in 
that  country  at  the  time  of  the  Conquest.  It  was  an  inci- 
dent to  feudal  tenures ;  and  as  long  as  the  relations  between 
lord  and  tenant  retained  the  spirit  of  their  original  estab- 
lishment, the  alienation  of  the  feud  was  inconsistent  witb 
the  obligations  of  the  tenant  to  his  lord.  But  when  the 
yeomanry  of  the  country  began  to  emancipate  themselves 
from  the  vessalage  of  the  f^pudal  law,  the  power  of  aUena* 
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fished  by  law.  ■  „  ' — 

The  nght  of  alienation  tnter  vtvos^  was  an  early  acquisi*  y. 

tion  of  the  tenants  of  the  freehold ;  but  the  disability  of  sJien-  ^^"sode^ 
ing  by  derise,  was  not  removed  until  long  after  the  power 
of  alienation  by  deed  had  been  fully  establish^,  nor  imtil 
long  after  the  doctrine  of  uses  had  been  introdu<Ad.  The 
disposition  of  estates  by  will  had  indeed  been  preserved  in 
particular  districts,  and  by  special  custom,  from  the  tiihes 
of  the  Saxons ;  and  we  may  collect  from  the  recitals  and  pro- 
visions of  the  ancient  acts  of  parliament,  and  the  language 
of  file  early  reports,  that  devises  of  land  had  grown  into 
use  anterior  to  the  statute  of  wills ;  but  until  the  time  of  the 
8th  Henry,  no  trace  is  discovered  of  any  statute  authority 
for  the  practice.  In  that  reign  the  general  right,  which 
would  seem  to  be  incident  to  the  ownership  of  the  soil 
hi  civilized  countries,  but  which  had  been  so  long  suspended 
in  subserviency  to  the  policy  of  a  military  system  of  ten- 
tures  as  to  be  almost  forgotten  as  a  right,  was  revived  and 
restored.  One  exception  was  however  made  in  the  Eng- 
lish statutes  of  wills,  in  deference  to  the  statutes  of  mort* 
main ;  not  because  a  devise  to  a  corporation  was  contrary 
to  the  principles  of  the  ancient  common  law,  but  from  an 
apprehension  that  a  statutory  provision,  giving  a  general 
unqualified  power  to  devise  might  be  construed  to  author- 
ise the  devise  of  land  to  corpprations  in  mortmain.  In  Eng- 
land, that  exception  had  its  use  as  an  auxiliary  measure  in 
the  system  of  mortmain,  which  •prevailed  in  that  country.  [•462] 

Thd'  legislature,  by  excepting  bodies  politic  and  corporate 
from  the  capacity  of  taking  by  devise,  which^was  conferred 
on  all  natural  persons  in  their  private  capacity,  effectually 
guarded  the  statutes  of  mortmain  from  evasion,  by  the 
operation  of  the  new  power  of  disposition  by  devise ;  for  a 
corporation  could  not  take  under  a  devise  directly  to  itself, 
for  want  of  capacity,  and  a  devise  to  a  trustee  for  its  use 
would  be  within  the  prohibitions  of  the  statutes  of  mortmain. 
The  exception  was  continued  in  our  act  concerning  wills, 
but  with  us  is  an  insulated  provision,  merely  leaving  cor- 
poTBtiouB  under  the  same  disability  after  the  passage  of  the 
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AlSAinr,    act  as  thej  were  tinder  before,  aad  am  I  afipieheiMl,  wiO* 

— -j; ^  out  producing  any  other  eiiect  upon  them ;  and  wikatever 

T.  may  be  the  leaaoa  £or  oontimiiiig  it  in  the  stBtule,  I  ua  not 

^  &>d^  piepaned  to  s^  that  cither  the  terms  of  the  ejocefim,  or 
its  policy  and  «tiiity»  under  the  lews  or  kistitutioai  of  this 
oonntry,  ai\e  such  as  to  justAfy-  llus  ooiirt  in  spying  it  to 
a  devi8e#to  competent  trustees  for  chadtaUe  purpose^ 
merely  because  a  corporate  body  is  to  ^administer  the 
charity. 

The  right  to  purchnee  and  hold  real  estate  is  incideDt  to 
etery  corpoiatimi,  imd  the  corporators  are  entitled  to  ac- 
quire lands  by  every  means  permitted  bylaw ;  attd  coneei- 
ing  that  the  disability  u^ich  was  engrafted  by  feudal  pehcj 
into  the  common  law,  was  transplanted  with  it  into  the  fine 
soil  of  these  st^^s,  and  that  it  continued  infill  Ibice  at  the 
time  of  the  passage  of  our  statute  of  wills  in  1786,  it  stiS 
was  no  more  than  a  disabUity  to  take  lands  in  the  particiilsr 
mode  piescribed  by  that  act ;  and  it  would  be  i^;ainst  an 
elementary  principle  to  extend  a  Usability  or  a  restraint,  if 
it  can  be  so  oonsidered,  which  is  in  derogationof  one  of  the 
rights  of  property,  and  a  common  incident  to  a  coq^rate 
capacity,  beyond  the  letter  of  the  law  or  the  necessary  cob- 
structien  of  its  provisions.  Hie  act,  it  is  true,  does  not 
enable  corporate  bodies  to  take  lands  by  devise,  but  it  does 
not  prohibit  them  from  taking  the  use  or  tqist  of  lanb  as 
cestuii  que  trusty  nor  does  it  retrain  those  whom  it  enables 
to  take  by  devise,  from  taking  or  holdipg  for  the  use  i»r 
benefit  of  corporations,  or  from  subsequently  conveying  to 
them.  The  direct  devise  of  land  to  the  corporation  is  in- 
[*463]  operative,  notihecanse  it  is  ^prohibited  by  lhw»  but  becaose 

the  corporation,  from  the  continuance  of  a  positive  rule  of 
feudal  policy,  once  imperative,  as  an  incident  to  the  tenuis 
of  the  land,  but  the  reason  of  which  has  longsoice  ceassd, 
is  without  the  capacity  to  take.  But  that  incapacity  does 
not  preclude  another  who  has  capacity,  from  taking  i^ 
their  benefit,  nor  does  it  disable  the  corporation  from  acquir- 
ing indirectly  by  a  devise  to  a  trustee,  and  a  conveyaaoe 
from  that  trustee  to  the  corporation,  what  the  want  of  capa 
city  to  take  by  devise  disables  them  from  taking  directly  bj 
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the  will  itself.    Nor  is  this  devise  <rf  tii6  ttukt  ^  land  tto  ^    ^^ ANT, 

corporation,  isstend  «f  the  knd  itselli  lo  bfe  regfalrddl  in  &e  — ^^ ^ 

odious  light  o^  a  fitaudolent  eriisioti  of  the  at^t  eohoemijtig         t. 

wills.    The  mle  that  a  patty  ^all  not  do  indireetlj  what  ^^g^g^ci^ 

the  law  does  not  permit  him  to  do  dineotly)  does  not  «ippl]r ; 

lor  thdl  role  was  ftntde  for  cases  where  the  act  in  pn>hibited 

by  statute^,  or  k  in  itself  illej^  or  moriiJly  wrongs  a)id  where 

the  oiiT^uity  is  k  deldce  to  ehrade  iMi  expreiM  provision  or  Itile 

of  law.    It  hfts  no  application  to  the  ease  of  ttiere  incapa*- 

oity>  when  the  indirect  meann  employed  to  obviate  the  infb* 

pediment  contravene  no  st«itiite  regulation,  nor  violeie  any 

principle  of  laWi.    The  trakisfejr  by  a  married  woman  of  her  * 

etftate  to  her  hvisband)  is  an  enmple  to  iltnstrate  the  distino** 

tion ;  for  the  Coverture  disiableil  her  from  ccmveying,  and 

him  from  taking  the  estnte>  by  a  direct  oonveyance  from 

her  to  him  ^  but  yet)  by  the  joint  deed  of  the  hosband  and 

wife  to  a  third  person^  and  the  grant  of  that  third  gerson  to 

&e  hnsbattd)  a  vaUd  a^  effeotual  transfer  of  the  estate  ttcim 

her  to  him  will  be  efflfccted.    So  the  wife  is  incapable  ol 

acquiring  personal  i^roperty  for  her  separate  nse,  by  a  dnrect 

transfer  of  it  to  her«elf,  for  eo  inHmth  that  it  is  t<:Mveyed 

to  her,  the  marital  right  ve«ts  it  absolutely  in  him ;  yet  a 

settlement  of  it  apon  her^  by  veeting  it  in  trustees  for  her 

separate  use)  may  effectually  seeure  it  for  her  benefit)  and 

against  his  dominion  or  con^oL    So)  too,  a  tenant  in  tml 

was  restrained  by  the  statute  d^  dofds  from  aliening  the  en«- 

ta^d  ebtate,  by  a  diieet  tonveyancd  to  a  porchaser,  and 

yet  the  law  allowed  him  to  effect  the  objeet  by  the  indirect 

afid  circuitous  means  of  a  common  recovery^ 

♦Is  the  legal  incapacity  of  a  corporate  body  to  take  by  [•464 
devise,  or  of  a  te«tator  to  devise  r^  estate  to  corporalo 
bodies,  mord  absolute  than  that  of  a  feme  covert,  to  convey 
U>  her  husband,  or  to  acquire  personalty  for  herself  ?  Be*. 
Mdes,  we  have  seeti  that  anciently,  when  the  disability  to 
tulM  by  devise  wai^  generel,  the  agency  of  aseft  was  employ^ 
ed  in  the  indirect  disposition  of  the  beneficial  interest  in 
btttds  to  corporate  bodies  by  will)  and  the  continuance  by 
fbe  etception  in  the  statute  of  wilk)  of  the  preexisting  dit^ 
ability  ^  deivimng  Icmds  to  bodieft  corpomie)  and  cf  coip^ 
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ALBANY,     rations  to  take  by  devise,  does  not  disable  the  testator  from 

—  exercising  the  same  power  by  means  of  trusts,  which  he  be- 

y.  fore  exercised  by  the  agency  of  uses  in  obviating  the  dis- 

^^"socie^^"  ability,  any  more  than  the  omission  of  the  statute  to  autho- 
rize the  devise  of  land  by  copy-holders,  took  from  them  the 
right  they  possessed  before,  of  disposing  of  the  copy-hold 
estates  by  will  through  the  instrumentality  of  a  surrender. 
If  in  this  state,  as  in  England,  public  policy  shall  ever  re- 
quire the  exercise  of  the  owner's  dominion  over  his  property 
to  be  further  abridged,  and  devises  of  interests  in  real  estate 
to  charitable  uses  shall  be  suppressed  or  prohibited  by  the 
legi3lature,  this  court  will  be  as  ready  to  enforce  the  provi- 
sions of  the  prohibitory  act,  as  the  English  court  of  chan- 
cery was  to  carry  into  ef{%ct  the  mortmain  law  of  Geo.  2 ; 
for  when  the  charitable  use  shall  be  declared  unlawful  and 
void,  any  mode  of  creating  it  will  be  illegal.  But  as  yet, 
the  power  to  devise  to  the  purposes  of  charity  continues  to 
be  unrestrained ;  reliance  is  placed  on  the  intelligence  and 
discretion  of  the  citizen  for  security  against  the  abuse  of 
the  power  he  possesses  over  his  estate ;  and  a  further  precau- 
tion and  safeguard  against  the  undue  amortising  of  land  by 
corporate  bodies,  is  found  in  the  policy  of  the  legislature  in 
limiting  the  amount  in  value  of  the  land  the  corporation  is 
entitled  to  hold,  by  the  act  of  incorporation,  or  by  general 
laws.  On  what  ground,  then,  is  this  court  to  hold  devises 
of  land  to  trustees  for  the  benefit  of  corporate  bodies,  to  be 
unlawful  or  invalid,  or  adjudge  them  fraudulent  and  void, 
as  evasions  of  the  exception  in  the  statute  of  wills  ?  I  can- 
not surely  deny  to  an  incorporated  institution  for  charitable 
[*465]  purposes,  the  right  to  the  bounty  of  a  testator,  who,  in  *his 

endowment  of  the  charity,  has  had  recourse  to  the  inter- 
vention of  trustees  to  obviate  the  consequences  of  the  dis- 
ability of  the  institution  which  has  the  administration  of  the 
charity,  to  take  lands  by  devise  ;  and  I  must  therefore  hold 
the  trust  vested  in  these  executors  by  the  will  for  the  com- 
plainants in  this  case,  to  be  valid. 

But  it  is  contended  that  the  trust,  if  valid,  was  executed 
by  the  statute  of  uses,  and  that  the  legal  estate  which  jj 
that  operation  would  have  passed  to  the  complainants*  if 
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they  had  been  capable  of  taking  it,  became,  by  their  dis-     ALBANY, 


ability  to  take,  wholly  inoperative  and  void.  The  reasons 
I  have  already  given  in  favor  of  the  validity  of  the  devise  t. 

to  the  executors  under  the  will,  inclines  me  to  the  opinion  ^j^mTsoci^ 
that  the  devise  is  a  subsisting  trust,  and  has  not  "been  * 

executed  by  the  statute.  The  trust  of  the  estate  is,  that  it 
shall  be  applied  by  the  Orphan  Asylum  Society  for  the 
charitable  purposes  for  which  that  association  was  estab* 
lished.  It  is  to  the  charity  that  the  testator  has  devoted 
his  bounty,  and  the  corporation  is  merely  the  almoner  to 
dispense  it.  The  complainants  are  cestuis  que  trusty  not  for 
general  purposes,  and  to  deal  with  the  estate  as  their  own, 
but  for  the  purposes  of  the  charity  alone.  It  is  in  the 
nature  of  a  public  charity,  and  not  a  mere  private  use  or 
trust,  which  it  was  the  policy  and  intention  of  the  statute 
to  execute.  It  is  a  devise  to  competent  trustees  for  chari- 
table uses,  to  be  administered  by  the  complainants;  and  do 
not  such  uses  partake  too  much  of  the  character  of  modem 
trusts,  to  be  executed  by  the  statute  of  uses  ? 

It  is  admitted  that  the  trusts  of  the  will  subsisted,  and 
were  vested  in  the  executors  at  the  death  of  the  testator's 
child.  If  the  child  had  lived  to  the  age  of  twenty-one 
years,  or  had  married,  and  the  estate  had  been  sold  by  the 
executors  in  pursuance  of  the  trust,  the  complainants 
would  have  been  entitled  to  a  moiety  of  the  money  arising 
from  the  sale ;  and  as  they  have  become  by  the  death  of 
the  child  entitled  to  the  benefit  of  the  whole  of  the  trust 
estates,  if  the  trust  to  sell  continues  to  subsist,  they  would 
now  be  entitled,  in  case  of  a  sale,  to  the  whole  of  the  pro- 
ceeds. But  if  this  trust  or  power  to  sell  was  extinguished 
by  the  death  of  the  child,  which  however  I  am  not  to  be 
understood  as  admitting  to  be  the  *case,  still  the  complain-  [M66 

ants  as  the  cestuis  qyfi  trust  of  the  estate,  are  entitled  to 
the  rents  and  profits  for  the  benefit  of  the  charity,  and  the 
trustees  are  bound  to  convey  the  trust  estate  as  they  may 
direct.  Then,  is  this  a  trust  within  the  statute  of  uses  ? 
An  express  trust  to  convey,  would  indisputably  have  given 
the  interest  of  the  complainants  the  character  i)f  an  equit- 
able estate ;  but  the  trustee  is  bound  by  the  obligations  of 
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ALBANY,    the  trcfst,  witliwit  any  express  direction,  to  convey  as  liM 

^  ccjftrt  5t»  <n«f  BhaD  tlirect.    Cati  it  be  tlien,  that  Uie 

McCartea  ggt^tg  of  the  'cestui  que  itust  is  to  be  legml  or  equitable, 
OtipiM*  Afly-  according  as  the  duty  of  the  trustee  to  convey  is  expressly 
am  ocictjr.  ^^jj^^^^  y^y  ^^te  ^H,  Of  Tesiilts  from  the  tfurt ;  or  mast  wt 
that  qaestion  turn  upon  the  character  and  pmposes  of  tiie 
trust  und  the  intentioa  of  the  teiftator  ?  Hie  itttentioa  d 
the  testator  obriously  was  to  endow  the  toharity,  but  to 
Test  the  legal  title  to  the  real  estate  iiftended  for  that  pin^ 
pose  in  the  trustees.  That  such  was  his  intention  is  maai* 
fest,  not  only  from  the  appointment  of  troslees,  but  fircnn 
the  distinction  he  has  maxle  betwe»i  his  real  voi  personal 
estate ;  for  though  he  dedicates  both  to  the  purposes  of  dn 
charity,  yet  he  reirts  the  real  estate  sdone  in  trustees 
bequeathing  the  personal  directly  to  the  complainantb 
themselves.  Could  there  be  a  stionger  ptoof  of  a  special 
intent !  And  when  the  general  and  special  intention  of 
the  testator  concur,  and  the  rules  of  law  do  not  hinder, 
such  intention  ought  surely  to  govern  the  construction  of 
the  will. 

If,  therefore,  the  complainants  were  disqualified  from 
taking  the  estate  firom  the  trustees,  by  the  operation  of  tho 
statute  of  uses,  that  flftatute  could  not  execute  Uie  utpe ;  and 
the  trust  must  remain  in  the  trustees  to  the  uses  of  tbe 
veill,  or  the  intention  of  the  testator  musit  be  frustrated; 
and  if  the  legal  estate  might  be  legally  and  securely  tia&»> 
ferred  to  the  complainants,  yet,  under  the  circumstances  of 
the  tase,  and  upon  the  intention  of  the  testator^  and  as  tiie 
estate  was  vested  by  the  will  in  the  trustees  for  the  com* 
plainants,  to  be  applied  to  the  purpt^lros  of  the  charity,  and 
not  for  private  uses,  and  as  the  complainants  noight  be 
advised  or  might  desire  to  take  the  oonveyaiioe  of  it  under 
the  direction  of  the  court,  and  upoiv  special  trusts  fdr  ib^ 
r*467]  application  of  it  to  the  purposes  *of  the  oharity  an  directed 

by  the  will,  I  think  I  conform  to  the  prinoiples  of  oqutcy, 
and  impugn  no  rule  of  law,  by  holding  the  devise  to  cTMSi 
an  equitable  interest  and  not  a  legal  estate. 

But  supposing  the  statute  of  uses  to  execmta  the  truil, 
and  the  l^al  etftaS^e,  on  the  death  of  the  ohild,  to  tobI  by 
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Ihe  oporatioii  of  that  «tatirte  m  the  corporation  ai  cesttd  ijw    ^3A2rT; 
<ru^,  to  whom  tlie  tiae  was  >ieTifle ;  does  it  JoUow  that  the 


rights  of  liie  aociety  were  bat  by  the  opertttion !  It  is 
conceded  thalt  the  iegsi  estate  vMted  in  ^  eaceculors  on  ^^||^.jj^ 
the  death  of  the  testator,  subject  to  the  uses  «f  the  mll» 
aad  continued  so  vested  in  them  uHlil  the  death  of  the 
child.  Hien,  if  thalt  ^fstate  was  bf  that  eveat  tramferped 
to  the  cestui  que  tise,  it  was  so  transfeired,  not  by  the  wifl, 
but  by  the  operation  of  the  stalmlieof  uses;  and  the  cor* 
poration  took  not  as  devisees,  by  virtue  of  the  deriae,  b«t 
as  <;ftsfiijs  que  trusty  by  operaftion  of  kwr.  The  testator 
gave  the  legal  estate  to  the  ezeovtors,  and  devised  the  «sa 
ef  the  whole,  or  a  moiety  of  it,  on  ceitain  conlingencieS)  to 
the  corporation ;  tihe  statute  of  uses  did  not  «Toid  that  devise, 
nor  praveiKt  its  takiag  eiect ;  bat  persutted  the  estscta 
to  vest,  and  then  executed  the  use.  The  statute  of  wilia 
was  merely  passivis ;  it  oonfenrod  no  capacity  in  the  corpo* 
ration  to  take,  which  was  not  possessed  befoi^  but  it  cxoa* 
ted  no  restraint,  dtsabiltty  or  interdiction  to  the  right  of 
acquisition  of  prepeity  which  a  corporate  body  was  not 
subject  to  befepe;  and  if  the  coiporaftion  awy  take  by 
deed  from  the  traiftees,  they  may  auiely  take  by  virtue  of 
the  statute  of  use^,  which  operates  as  a  eitatute  conveyance, 
transferrrng  the  possession  to  Ae  use  ^  and  this,  the  legis- 
lature, in  the  iftatute  itself,  would  seem  to  concede ;  for 
they  enact  that  when  saiy  person  then  stood,  or  was  seised, 
or  thereafter  should  stand  or  be  seised  of  lands  to  the  use, 
confidence  or  trust  of  any  other  person  or  any  body  politic, 
by  reason  of  any  bargain,  sale,  feoflSaoent,  fine,  recovery, 
covenant,  contact,  agreement,  vnUj  or  otherwise,  such 
person  or  body  politic  that  flhould  have  any  such  use,  dec* 
should  from  thenceforth  stand  and  be  seised  of  the  lands  of 
the  like  estates  as  they  had  in  ths  use :  a  piovision  which, 
in  terms,  admits  that  real  estate  may  be  devised  to  a  per- 
0on  to  Ihe  use  of  *or  in  trust  for  a  body  corporate ;  or,  in  [M6B] 

the  words  of  the  statute,  that  a  man  may  stand  or  be  seised 
of  an  estate  of  iiAeritance  to  the  use,  trust  or  confidence 
of  a  body  politic,  by  reason  of  a  will,  and  that  the  body 
pditic  that  has  such  use,  confidence  or  trust,  shall  stand 
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ALBANT,     and  be  seised  of  the  land  of  and  in  the  like  estates  ae  they 

——7; ^  had  in  the  use.    To  apply  that  principle  to  the  present 

V.  case ;  the  testator  having  devised  his  estate  to  his  executors, 

^^2^^^jj^jj^'  in  trust  for  the  Orphan  Asylum  Society,  the  executors 
were,  by  reason  of  the  will,  seised  of  the  estate  to  the  use 
of  the  society,  and  by  force  of  the  statute,  the  corporation 
that  had  the  use^  became  seised  of  the  land  of  the  like 
estate  as  it  had  in  the  use ;  and  can  an  estate  thus  trans- 
ferred to  the  corporation  and  vested  in  it  by  law,  be  invahd 
or  void  ? 

The  legal  operation  of  the  statute  is  to  displace  and 
destroy  the  intermediate  or  trust  estate  of  the  trustee,  and 
convert  the  interest  of  the  cestui  que  use  into  a  l^al  own- 
ership of  the  land.  This  principle  has  been  long  settled 
and  is  well  established ;  it  is  the  principle  upon  which  the 
modem  system  of  conveyancing  is  founded.  In  England 
the  restraints  of  the  statutes  of  mortmain,  and  of  9  Geo.  2, 
render  it  in  a  great  degree  unavailable  to  corporations;  but 
in  this  country,  those  restraints  do  not  exist,  and  there 
would  seem  to  be  no  legal  impediment  to  the  transfer  of 
the  possession  by  the  statute  of  uses  to  a  corj>orate  body 
to  whom  the  use  may  be  appointed  by  the  will. 

If  then  the  legal  estate  was  devised  by  the  will  in  ques* 
tion,  to  the  executors  in  fee,  for  the  use,  in  the  event  that 
has  happened,  of  the  complainants,  for  the  purpose  of 
their  charitable  establishment,  and  if  the  operation  of  the 
statute  of  uses  upon  it,  was  to  transfer  the  legal  estate  cf 
the  trustees  to  the  cestui  que  trust ;  and  if  that  statute 
does  apply  to  this  case,  the  complainants,  notwithstanding 
their  incapacity  to  take  by  devise,  must,  on  the  principles 
I  have  deduced  from  the  statutes  am?  the  adjudications, 
take  the  legal  title  thus  cast  upon  them  by  law,  and  be 
entitled  to  hold  it. :  It  is  a  well  established  rule,  that  the 
statute  cannot  execute  the  use,  unless  there  is  a  lawful 

r  *469]  cestui  que  use  in  essCy  capable  of  taking  the  *land,  to  whom 

the  possession  may  be  lawfully  transferred,  and  who  is  to 

become  vested  with  the  liame  estate  ]%  possession  as  he 

had  in  the  use.    The  terms  of  the  statute  on  this  point, 

.  are  clear  and  explicit :  that  upon  the  execution  of  every 
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use,  the  cestui  que  use  shall  hare  the  legal  estate  after  such    -AIDANT, 

quality,  manner,  form  and  condition  as  he  had  before,  in         ' — 

or  to'  the  use,  confidence  or  trust  that  was  in  him ;  and  it  y. 

would  seem  to  follow,  that  in  the  present  case,  the  com-  ^^2^<d^^ 
plainants  must  become  Tested  with  a  valid  and  effectual 
estate  in  possession  in  the  land,  for  the  purposes  of  the 
charity,  or  there  could  be  no  execution  of  the  trust  by  the 
statute. 

In  either  view  of  the  subject,  therefore,  whether  the  trust 
originally  vested  in  executors  by  the  will,  remains  in  them 
as  trustees,  or  has  been  transferred  to  the  society  as  cestuis 
que  trust,  the  title  of  the  complainants  as  trustees  at  law, 
or  as  cestuis  que  trust  in  equity,  to  the  estate  for  the  use 
of  the  charity  to  which  it  is  devoted  by  the  testator,  would 
seem  to  be  valid. 

But  suppose  the  devise  for  the  use  and  benefit  of  the 
complainants  to  be  void  in  law,  as  being  in  efi^ct  a  devise  of 
land  to  a  corporate  body,  or  as  enuring  to  the  benefit  of  a 
corporation,  the  question  would  then  be,  whether  the  tes- 
tator's intention  may  not  be  effectuated  in  a  court  of  equity. 

It  is  conceded  that  the  court  of  chancery  has  had  the 
acknowledged  jurisdiction  of  uses  and  trusts,  ever  since  the 
first  introduction  of  them  from  the  civil  law  into  the  Eng^ 
lii^  system  of  jurisprudence ;  and  as  charitable  uses  are  a 
branch  of  the  same  system,  the  cognizance^  would  seem 
naturally  to  belong  to  the  same  jurisdiction ;  and  whatever 
difference  of  opinion  may  exist,  as  to  the  jurisdiction  exer* 
cised  by  the  Enghsh  court  of  chancery,  in  times  of  high 
antiquity,  it  must  be  admitted,  that  it  has  long  been  the 
cdiarse  of  that  court,  to  take  cognizance  of  trusts  for  char* 
itable  purposes.  [1]  It  is  the  established  doctrine  of  the 
cou^  at  the  present  day,  that  (with  the  exception  of  the 
charities  prohibited  by  the  mortmain  act  of  George  the 
Second,)  when  the  donor  has  the  power  to  dispose  of  the 
estate  he  devotes  to  charity,  the  c^rt  will  aid  a  defective 
^conveyance  to  charitable  uses ;  and,  on  this  principle,  de*  [*470] 

[l]  VidAl  V.  Gxrard'i  ez'n,  8  How.  127.  Dutch  Chnroh  in  Gardin  it.  «. 
Motfc,  7  Page,  77.  Kinskem  v.  Lutheran  ohurches  of  St.  John  and  St. 
Peten,  1  Sanf.  Ch.  440.  SpotweU  ex'n  &c.  v.  Hott,  2  id.  4e.kWhitemaa  «. 
I«ax.  17  Self 't  &  E.  88. 
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^^LAIII,    fifes-  to  bodin  Gorporate,  which  ave-  roid.  at  law  for  mot 

■  11^^^)^' '  •^  capacity  to  toJkev  wcie  anatece4«atly  to  the  act  rf  Geo*  S, 

T.  held  ta  lw».  notwithstaiidki^  tlM  oU  8tattti&  of  mortmaiB) 

^^9cii^  8?^  *»  «qwity,  if  gi^ea  tei  chariilablBf  i»e& 

Buttthe  juriadiddooLof  the  iSi^ak  ed«irt  ol  cfaaneeiy^ia 
caues  qI  ehaxilable  uses,  la  asedbed  ta  the  itaftuile  «l  43 
Eliz.  ch.  ^  ustia%  tenned  the  statutle:  of  chatitablcr  iisei ; 
and  it  is  said  that  devises  to  corporations,  aad  to  tntttect 
fiortbeif  iMiiefit,  \«4ierttthes(feviiBewaafbc  a  chedAdUeuse, 
owed  their  cafianofii^tioiai  fron  the  ^emtbn  oS  the  ancient 
atatutea  of  maMtmaiay  and  the*  ezceptiail  in.  tka  alatole  a£ 
wiU  toi  the  CEoablig^;  aMnte:  al  Elisabeth. 
«  The  statute  of  Elizabeth  was  conieasadly  a  zaniedial 
law ;  aad  it  intcoducad  a  system  for  the  redreaa  af  griev- 
ances by  the  abuses  and  frauds  of  trustees  ta  chariitabla 
Qaas»  which  waa,at oaDca  simple^, smauuary  and  effieaeiaaa.[l] 
But  it  waa  notf  the  jpuiipaae  or  design  o§  tiiat  stalbvite  to  cte* 
ate  the.  abaoitafde  n«ea  t(t  wbkh  ita  proviaidnai  weaa  to>  ap- 
{dy;  Bior  daea  it  profeaa.  Hq  auth«»rii&eor  establish  any  chai- 
ity  that  did  not  exiat  before^  cnr  to  provide  the  firat.  and  aalj 
vemedy  kooMnii  tO'tbia'  lawa^^fof  tke*  vindieaitiiia  of  the  rif^ts 
af  doneai^.  to^  chcndtabte  usaA..  On  tkki^.  GflBtfaay,  ift.  teeiegur 
sea  the  diarifiiea  it  enuxmscateaaa  ai^eadent  and  auAaistiag 
inteiesta^  aodl  ita.  pm-pase  is  to  pr eidde  a  speed j  and  maca 
efficient  ranedy  thaAi  that  tiien  asiatin§  for  the  abaaea  ta 
which  thoaa:  iataoeata  were  ea^aed  That  auch  waft  ^ 
efaafaetet  and.  design  of  the  Iww^  ia  shown  by  tba  aet  itself; 
ft  refers  in  its  recital  to  alteg  liat^  of  charities^,  t»  wludi 
laoda  and  gooda  had  tbieretofore  been  dadicaiCed  by  the 
qiteen  and  her  p8rogeni40ia>  and  sundry  well  diapoaed  par* 
sons,  and  whitth.doll8tiona^had.nat  been  employed  acooad- 
ing  tka  the  chaxitalde  intent  of  the  ^v«rs  aod  foandeia^  bj 
ceosaD  of  fiiauds,  breaches  of  tmat  and  negligeAse  in  those 
tQwiaoiBtbe  employment  was  entmidlled;;  aad  &r  redraas 
and  remedy  of  the.  gviAvaBee,  it  anidiarisea  and  directs  a 
samimaiT  enqniiry  into  the  matter,,  by  coromissionem  aad  a 
jury,  under  the  supervision  of  the  court  of  chancery  ;  and 

[•471]  ••       the  establishment  and  due  application  to  the  •purposes  of 

[1]  See  Attorney  General  v.  Mayor  of  Dublin,  1  BU|^  347^  %Km^  f  987. 


the  dedication  of  all  such  estates,  aud  of  all  estates  and    AUBANT, 

premises  thereafter  to  be  gi^en,,  limited,  appointed  or  as-  — ^ 

signed  to  or  for  any  such  charitable  uses.  t. 

Charities  then  were  in  general  use  before  the  statutes  of  ^^m'g^j^^ 
EUzabeth;[l]  and  were  regarded  by  parliament  as.  meri- 
torious, and  worthy  of  the  peculiar  care  and  patronage  of 
the  legislature.  They  were  exposed  to  abuses,  and  embaf- 
ra3sed  with  difficulties,,  by  the  infidelity  of  the  agents  en- 
trusted with  the  estates,  conferred  upon  them  by  the  bene- 
{"^olent  donors  who  had  founded  or  endowed  them ;  and  the; 
stood  in  need  of  legislative  aid  for  their  further  security  and 
protection.  The  existing  remedies,  as  they  were  then  ap- 
plied, must  have  been  found  to  be  inade<][uate  to  Uie  proteog 
tion  of  those  widely  extended  charities  in  the  full  enjoyment 
of  their  rights,,  or  the  legislature  would  not  have  interposed. 

But  it  cannot  be  supposed  that  those  rights,  in  themselves 
so.  important  and  interesting^  as  they  obviously  were,  to  the 
whole  community,  should  have  been  suffered  by  the  q^aeen 
and  her  progenitors,  to  languish  so.  long  under  the  grievan- 
ces recited  in  the  statute,  without,  any  remedy  for  the  rer 
dress  of  the  wrong.  It  could  not  ha^re  been  tolerated,  that 
trusteea  of  charities  should  betray  their  trusts,  and  abdse, 
neglect  or  misapply  the  estates  committed,  to.  their  charge, 
at  pleasure  and  with  impunity.  There  must,  have  been 
some  jurisdiction  to  take  cognizance  of  the  complaints,  of 
the  cestvis  que  trust  of  charities,  who  Were  aggrieved  by 
the  frauds  or  negligence  of  the  trustees  ;  and  thaj;  jurisdic- 
tion must  have  belonged  to  the  court  of  chancery,  where 
trusts  have  always  been  cognizable,  either  in  the  exercise 
of  its  ordinary  jurisdiction,  or  in  the  administratipn  of  the 
prerogative  of  the  crown,  as  parens  patria.  In  the  time  of 
Queen  Elizabeth,  when  the  principles  of  equity  jurisdiction 
were  imperfectly  understood,  the  limited  ideas  of  redress 
which  were  entertained  by  the  courts  of  equity,  may  have 
induced  them  to  refrain  from  the  exercise  of  powers  which 
they  legitimately  possessed ;  and  it  may  well  be,,  that  in 

[1]  Lool  Sldon  ia  Attoni^-Geoena  v.  The  Skinafln  Go»,^  2  Bdiw.  407, 
420.  Sir.  John  Leach  in  Attomey-Oeoerai  v.  OThe  Slftster  ol  Bxeatyrofld 
School,  Hyloe  &  K.  100.  ^ 
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ALBAKT,    those  early  times,  frauds,  abuses,  and  misapplications  of 
—rrz '"  trusts  to  charitable  uses,  which  •would  now  be  subject  to 

McCwrtee  .     , ,  .  ,        ,  •'  ... 

V.  equitable  cogmzance,  were  then  supposed  to  be  remediless 

^kum^ocie^  by  the  ordinary  powers  of  courts  of  equity,  and  to  require 
the  interposition  of  the  legislature  to  repress  them. 

It  was  not  until  the  time  of  Sir  Heneage  Finch,  after- 
wards Ld.  Nottingham,  who  succeeded  to  the  seals  in  1673, 
that. the  principles  and  powers  of  the  court  were  fiilly  de- 
veloped and  matured.     "  His  genius,"  in  the  language  of 
Sir  William  Blackstone,  the  learned  commentator  on  the 
laws  of  England,  *'  enabled  him  to  discern  and  pursue  the 
true  spirit  of  justice,"  and  "  to  build  a  system  of  jurispru- 
*  dence  and  jurisdiction  upon  wide  and  rational  foundations, 
which  have  also  been  extended  and  improved  by  many  great 
men  who  have  since  presided  in  chancery."    (3  Black. 
Com.  56.)    In  the  time  of  Ld.  EUesmere,  who  presided  in 
the  court  tf  chancery  very  shortly  after  the  statute  of  Eli- 
zabeth concerning  charitable  uses  went  into  operation,  the 
great  and  salutary  principles,  that  a  trust  fastens  itself  upon 
the  land,  and  binds  the  heir  or  devisee  upon  whom  the  legal 
title  may  devolve,  and  that  the  court  has  the  power  to  sup- 
ply the  failure  or  defect  of  trustees  for  the  establishment 
of  the  trust,  had  been  but  partially  called  into  exercise,  and 
were  too  illy  understood  for  any  beneficial  results  or  useful 
rules  to  be  deduced  from  them  for  practical  purposes  ;  and 
we  find  that  in  CoUinson's  case,  where  the  devise  waslo 
trustees  before  the  statute  of  wills,  and  in  Doctor  Floyd's 
case,  where  the  devise  was  to  a  corporation  and  the  devi- 
ses being  void  in  law,  the  lands  descended  to  the  heir  cloth- 
ed with  the  trust,  the  court  of  chancery  to  which  the  juris- 
diction of  trusts  belonged,  took  no  cognizance  of  the  cases; 
but  the  heirs  were  suffered  to  misemploy  the  estates,  though 
devoted  to  charitable  uses,  with  impunity,  until  the  statute 
of  EUzabeth  provided  an  efficacious  remedy  for  the  abuse, 
by  enabling  the  commissioners  to  decree  the  performance 
of  the  trusts. 
The  occurrence  of  such  cases,  with  the  failure  of  trusts 
^  from  other  causes,  (some  of  which  may  have  been  beyond 
the  powers  of  a  court  of  equity,  if  called  fully  into  exercise 
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•to  obviate  or  reraove,)  may  have  given  rise  to  the  tradition    ALBANY, 
mentioned  by  Lord  Loughborough,  in  the  case  of  the  Attor- 


ney-General V.  Bowyer,  (3  Vesey,  714>)  and  may  have  led  y. 

that  chancellor  to  the  opinion  he  seems  to  have  formed,  ^£*^ci^' 
**  that  the  court,  at  the  period  to  which  he  referred,  (being 
a  time  prior  to  the  statute  of  wills,)  had  no  cognizance  upon 
informations  for  the  establishment  of  charities  \  and  that 
prior  to  the  time  of  Lord  Ellesmere,  there  was  no  such  in- 
formation in  the  court  in  which  he  was  then  sitting;  but 
ihej  made  out  the  case  as  well  as  they  could  by  law." 
But  the  tradition  upon  which  Lord  Loughbolrough  founds 
his  opinion,  cannot  have  transmitted  the  ancient  course  of 
the  English  court  of  chancery  with  fidelity ;  and  is  not  to 
be  implicitly  trusted.  We  have  the  testimony  of  some  of 
the  most  intelligent  and  best  informed  jurists  and  equity 
judges  of  that  country,  that  the  court,  from  times  of  very 
high  antiquity,  and  long  before  the  statute  of  Elizabeth,  had 
cognizance  of  infonnations  by  the  attorney-general  for  the  " 

establishment  of  charities,  and  that  the  equity  powers  of  the 
court  were  appUed,  though  not  so  beneficially  and  exten- 
sively as  in  after  times,  to  cases  of  charitable  uses. 

Thus  in  the  case  of  Eyre  v.  The  Countess  of  Shaftsbury, 
(2  Peer  Wms.  103,)  Sir  Joseph  Jekyll  the  master  of  the 
rolls,  sitting  as  a  commissioner,  held,  that  in  case  of  a  cha- 
rity, the  king  pro  bono  publico^  has  an  original  jurisdiction 
to  superintend  the  care  thereof ;  so  that  abstracted  from 
the  statute  of  Elizabeth,  relating  to  charities,  and  antece- 
dent to  it  as  well  as  since,  it  has  been  every  day's  practice 
to  file  informations  in  chancery  in  the  attorney-general's 
name,  for  the  establishment  of  charities. 

So  in  Lord  Falkland  v.  Bertie,  (2  Vernon,  333,)  Lord 
Somers  takes  notice  that  several  things  are  under  the  care 
and  superintendence  of  the  king  as  parens  patria,  and  he 
mentions  charities,  infants  and  lunatics ;  thus  classing  these 
cases  as  belonging  all  to  the  same  jurisdiction. 

And  in  the  case  of  Christ's  College,  Cambridge,  (1  Wm. 

Bl.  90,)  Henley,  keeper,  afterwards  Lord  Chancellor  Nor- 

tfaington,  is  decisive  and  strong  in  his  opinion  on  the  point ; 

«<  I  take  the  uniform  rule  of  this  court,  before,  at  and  after 
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ALBANY,    the  fttatute  of  Elisabeth,  to  have  been,  thet  where  the  oM 

Dec.  1827. 

• ' '—  alfe  ^charitable,  and  the  person  has  in  hhnself  full  poDver  to 

T.  convey,  the  court  will  aid  a  defective  conveyance  to  such 

?SuB"socie^'  ^^^  *"  ^^^  ^^  illustrates  his  ikieaning  by  the  very  exampk 
of  a  devise  to  a  body  corporate  to  charitable  uses :  thaSihe 
observes,  ^'though  devises  to  corporations  were  void  under 
the  statutes  of  Hen.  8,  yet  they  were  always  considered  ts 
good  in  equity,  if  given  to  charitable  uses."  This  case  is 
more  fully  reported  in  Eden,  who  was  a  descendant  of  Loid 
Northington,  and  had  the  benefit  of  his  notes.  There  csn 
be  no  doubt  that  the  opinioti  attributed  to  him  in  these 
reports  was  the  expression  of  his  deliberate  judgment ;  and 
<hi8  high  character  as  an  equity  jurist,  gives  a  sanction  of 
no  ordinary  import  to  the  doctrine,  that  the  court  of  chan* 
eery  had  a  jurisdiction  anterior  to  the  statutes  of  Eliz.  in 
the  cases  of  devises  to  charitable  uses ;  and  when  we  con- 
sider that  he  was  opposed  to  the  tide  df  liberality  of  courts 

^  to  charities,  and  took  the  lead  in  thatt»ppo8iti<m,  the  weight 

of  his 'authority  is  still  greater. 

But  it  is  said  that  these  axe  to  be  regarded  as  the  dicta 
of  chancellors  not  entitled  to  the  consideration  of  judicial 
decisions  ;  and  it  is  added,  that  no  adjudication  can  be  pro* 
duced  between  the  statute  of  wills  and  the  statute  of  cha^ 
ities,  in  support  df  the  jurisdiction.  The  interval  between 
the  statutes  of  34  Hen.  8,  and  the  43  Elis.  was  so  short, 
and  the  reports  of  cases  in  equity  at  that  period  so  Umited 
in  number,  that  it  would  be  rather  a  matter  of  sutprise  that 
any  adjudication  should  be  found,  than  that  the  cases  are 
so  few.  But  there  are  some  adjudications  during  that  in- 
terval of  time,  which  appear  to  me  to  hlivB  a  bearing  on  the 
poiiit. 

In  the  case  of  Weleden  v,  Elkinton,  (Plowden,  523,)  da 
oided  20  Eliz.,  a  case  was  put  of  a  devise  to  a  church, 
^0^6h  was  held  to  vest  in  the  parson.  And  in  Duke  on 
Charitable  Uses,  several  cases  are  found  which  occurred 
before  the  statute  of  Eliz.  where  devises  far  charitable  par 
poses,  which  courts  of  law  could  not  sustain,  were  suppor- 
ted by  the  court  of  chancery.  In  one  case,  a  devise  of 
land  to  be  let  out  to  young  tradesmen,  was  decreed  in  the 
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4(Hh  year  of  Queen  £Kt. ;  and  still  earlier,  in  the  e4th     Albany, 

year  of  the  same  reign,  the  want  of  an  enrolment  was  sup-         ' - 

plied  by  the  ordinary  powers  of  the  court  in  fieiYor  of  a  char-  r. 

ity.    And  the  author  collects  •and  arranges  under  a  dis-  ^^^^^^sj^' 
tinct  head  of  his  work,  a  class  of  cases  as  not  falling  with- 
in the  statute,  in  which  examples  are  giren  of  defective  ^  *  '^  * 
4evises  to  charities,  which,  it  ii  said,  do  not  require  the  aid 
of  the  statute,  but  may  be  cured  by  the  court.    To  this 
Work  is  added  the  readings  of  Sir  Francis  Moore  on  the 
fctatute  of  Eliz.  printed  from  his  own  original  manuscript* 
Sir  Fmncis  Moore  was  a  member  of  the  parliament  by 
which  that  statute  was  passed,  and  is  said  to  hare  penned 
it  himself.    His  readings  upon.it  come  down  to  U8>  there^ 
fore,  with  peculiar  claims  to  Our  attention  and  respect.    In 
these  readings,  instances  are  given  of  gifts  and  bequests  to 
charitable  purposes,  which  are  not  within  the  statute,  but 
which  the  court  of  chancety  has  jurisdiction  to  decree. 
Thus  a  bequest  of  i^SOO  to  three  parishes  equally,  to  be  let 
out  by  the  church-wardens  of  each,  is  instanced  to  a  legacy 
not  within  the  statute,  but  to  which  the  chancellor  *may 
give  remedy  by  his  equity  powers  in  chancery ;  and  the 
case  (Duke,  164))  of  a  gift  made  in  the  1 1th  year  of  Hen. 
6,  to  the  intent  to  find  a  chaplain  until  the  feoffor  or  his 
heirs  should  procure  a  foundation,  &c.  was  said  to  be  nei- 
ther within  the  letter  nor  the  spirit  of  the  statute,  and  yet 
the  chancellor,  by  iiis  chancery  powers,  might,  and  he  did 
decree  the  land  to  the  use«    In  that  case,  the  commission^ 
ers  had  acted  under  the  supposition  that  they  had  jurisdio*^ 
tion  of  it ;  but  the  decree  was  reversed  by  the  chancellor, 
because  the  use  limited  to  find  a  chaplain  ad  dwina  eels* 
branda^  Was  no  Use  within  the  statute  inquirable  ;  but  lh4 
ehancelfer,  by  his  chancery  authority,  nught  and  did  de«> 
cree  the  land  to  the  first  use.    These  ca^s  were  decided 
antecedently  to  the  statute  of  chao'itable  uses,  and  the  de- 
cisions must  therefore  have  beien  founded  on  the  general 
equity  powers  df  the  court. 

But  the  statute  of  £fi2.  introduce  a  n«w  system  for 
the  administration  of  charities.  It  was  calculated  and 
intended  for  a  general  syrtem»  and  embraced  all  cfaaritabb 
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ALBANT,    devises,  whether  to  corporations  or  to  natural  persons,  aai 

■       ' '—  however  indefinite  and  uncertain  the  designation  or  descrip- 

T.  tion  of  the  objects  Of  purposes  of  the  charity  might  be. 

^i^*Socidfcyr  '^^®  enumeration  of  the  charities  it  was  to  relieve  was  so 
comprehensive,  and  the  relief  and  protection  it  afforded 
them  were  so  ample,  that  when  that  statute  went  into  ope- 
^^^J  ration,  it  would  in  a  great  •  degree  supersede  the  provisfcnj 

and  remedies  that  preceded  it.  When,  therefore,  the 
court  of  chancery  afterwards  decreed  upon  principles 
peculiar  to  charities,  that  court  would  naturally  refer  to 
the  statute  of  Elizabeth,  and  not  to  the  general  powers  of 
thfe  court,  or  to  the  civil  law  for  its  authority ;  because  the 
statute,  to  the  extent  of  its  provisions,  superseded  all  other 
laws,  and  formed  the  general  system  for  the  administration 
of  charities. 

Whether  the  statute  conferred  any  new  jurisdiction  on 
the  court  of  chancery,  or  did  no  more  than  bring  into 
activity  the  powers  which  as  a  court  of  equity  it  possessed, 
but  which  had  therefore  been  inactive ;  whether  there 
weroicharitable  uses  which  did  not  attach  to  the  land,  but 
derived  their  validity  as  trusts  from  the  act ;  or  whether 
the  intention  and  effect  of  the  act  was  to  give  a  summaiy, 
simple  and  efficacious  remedy  for  the  abuses  of  subsisting 
trusts,  which,  from  the  forms  of  proceediilg  and  the  imper- 
fect ideas  of  redress  then  prevailing  in  the  courts  of  equity, 
could  not  be  applied  by  the  court  of  chancery ;  are  points 
upon  which  the  counsel  disagree,  and  which  may  be 
involved  in  some  obscurity  and  doubt. 

I  do  not,  however,  deem  it  material  to  ascertain  with 
accuracy  the  powers  which  were  acknowledged  to  belong 
to  the  English  court  of  chancery,  or  were  in  the  habitual 
exercise  of  that  court,  at  the  time  of  tiie  passage  of  the 
statute  of  charitable  uses.  It  will  be  sufficient  for  the 
decision  of  this  cause,  to  show  that  the  charity  which  now 
engages  the  attention  of  the  court,  though  enumerated  in 
the  statute  of  charitable  uses,  had  not  its  origin  in  that 
statute,  but  existed  antecedently  to  it,  and  that  a  devise  of 
land  to  trustees,  for  the  benefit  of  that  charity,  notwith 
standing  that  the  Orphan  Asylum  Society^  under  whose 


OF  THE  STATE  OF  NEW  TOM.  47(j 

muspices  the  charity  is  to  be  dispensed,  is  a  corporate  body,     ALBANY, 

and  may  be  incapable  of  taking  land  by  devise,  is  valid  in        ^ '— 

equity,  and  may  be  supported  by  the  ordinary  powers  of         .▼. 
the  coftrt,  as  the  same  are  now  understood  and  are  in  con-  ^JJ*ro*society^ 
slant  exercise: 

It  must  be  conceded  that  charities  did  exist  before  the 
statute  of  Elizabeth.  Some  of  the  uses  enumerated  in 
that  statute,  may  not  perhaps  be  strictly  charities  in  their 
own  nature,  and  it  is  possible  that  they  may  have  been 
introduced  by  that  •statute  into  the   system.    But  the  [MTT] 

greater  probability  is,  that  they  had  already  acquired  the 
charsu^ter  of  charities,  and  were  considered  as  entitled  to 
the  same  favor  and  protection  as  other  charitable  uses; 
but  however  that  may  be,  it  will  not  be  denied  that  the  use 
which  the  complainants  seek  to  establish,  is  a  charity  in 
its  own  nature.  It  would  be  a  reproach  to  the  Christian 
character,  to  say  that  such  a  charity  had  its  origin  at  so 
late  a  period  as  the  reign  of  Queen  Elizabeth,  or  that  there 
ever  was  a  time  when  the  spirit  of  charity  was  a  stranger 
in  a  Christian  land.  But  the  statute  itself  disclaims  the 
intention  of  being  the,  parent  of  the  charities  it  protects ; 
its  recital  recognises  them  as  of  Ibng  standing,  and  of  gen- 
eral prevalence  in  the  community ;  the  declared  purpose  of 
the  legislature  is  to  rescue  them  from  the  difficulties  and 
embarrassments  in  which  the  abuses,  misapplications  and 
frauds  of  those  intrusted  with  their  dispensation,  had 
involved  them,  and  to  raise  them  from  the  depression  to 
which  they  were  reduced,  and  establish  them  upon  secure 
and  solid  foundations,  and  all  the  provisions  of  the  act  con- 
duce to  that  benevolent  purpose. 

This  concession  in  the  fact  of  the  previous  existence  of 
charitable  uses,  is  fully  confirmed  by  the  history  of  the 
times  and  by  the  reports  of  the  early  adjudications  under 
the  statute ;  and  the  cases  cited  on  the  argument  show 
that  such  was  the  fact.  In  Doctor  Floyd's-  case,  reported 
in  Hobart,  (Hob.  136,)  by  the  name  of  Griffith  Flood's 
case,  the  devise  was  in  1571,  25  Eliz.,  eighteen  years 
before  the  statute  of  charitable  devises  was  passed ;  and  in 
Collinson^s  cale,  the  will  was  executed  in  the  15th  year  of 
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ALBANY,  .  the  reign  of  Hen.  B,  upwarda  of  fifteen  years  before  the 
^'  statute  of  wills  was  made,  yet  in  both  these  cases,  limitar 


McCartae 
V. 


tions  to  charitable  uses  were  supported  against  the  title  and 
^um*s  c^^'  opposing  claim  of  the  heir  ^t  law.  In  Floyd's  cape,  the 
testator  being  seised  in  fee  of  land  in  the  county  of  Cardi- 
gan, devised  the  same  to  his  wife  for  life,  and  after  her 
death  to.  his  daughter  for  her  life,  and  after  those  UTes 
ended,  to  the  principal  fellows  and  scholars  of  Jesus  Col- 
lege  in  Oxford,  and  their  successors,  to  find  a  scholar  of 
his  blood,  from  time  to  time,  and  died.  After  the  death 
[•478]  •of  the  devisees  for  life,  Bridget  Floyd,  the  testator's  heir, 

^being  the  king's  ward,)  entered,  and  upon  a  case  nl&de, 
Hobart  and  the  chief  baron  to  whom  it  was  referred  by  the 
court  of  wards,  agreed  that  the  devise  was  void  in  law, 
becai^se  the  statute  of  wills  did  iu)t  allow  Revises  of  land 
to  corporations ;  but  they  held  it  clearly  within  the  relief 
of  the  statute  of  charitable  uses,  under  the  words  "  hmited 
and  appointed,"  and  so  it  was  decreed  that  the  college 
should  enjoy  the  estate  against  the  heir.  So  in  CoUinaon's 
case,  the  testator  being  seised  in  fee  of  a  tenement  not 
devisable  by  custom,  nor  estated  to  any  in  use,  devised  the 
sameto  his  wife  for  life,  «nd  after  Her  decease,  to  trustees, 
to  see  the  same  kept  in  repair,  and  to  bestow  the  residue 
of  the  profits  upon  the-  reparation  of  certain  highways  in 
the  will  mentioned.  The  testator  and  his  wife  being  both 
deceased,  and  the  tenement  descending  to  one  Oliver  Rolf, 
an  infant,  the  commissioners  under  the  statute  of  charitable 
uses,  on  the  13th  of  July,  in  the  13  James  1,  made  a 
decree  for  the  employment  of  the  land  upon  the  repair  of 
the  highways;  from  which  decree  there  was  an  appeal, 
and  the  question  was,  whether,  as  this  will  was  made 
before  the  statute  of  33  Henry  8,  and  the  land  was  not  m 
u^,  it  should  be  held  to  be  a  limitation,  appointment  of 
assignment,  within  the  43  Elizabeth^  to  warrant  the  decree. 
The  question  wets  referred  by  the  court  to  the  two  chief 
justices,  who*  certified  that  the  intended  devise,  though  it 
was  void  at  law,  was  a  limitation  or  appointmer  t  to  a  cha- 
ritable use,  and  relievable  under  the  statute,  and  the  chan- 
cellor therefore  confirmed  the  commissioners'  decree. 
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Now,  upon  what  principle  wa-e  ibem  two  i^a«ea  decided  ?    ^^^?^' 
Awurodly,  upon  tke  principle  ♦hat  Ute  linilaitioBV  of  tbow      ^^      '  ■ 
estates,  though  they  were  Toid  in  Uw  fqv  the  Wftnt  of  eapa-  y. 

city  i^  the  corpcmlion.  after  tKo  statute  ef  wilU,  and  of  ^JJ^Qpj^/ 
the  trustees  before  it»  to  take  Iwads  by  dpvise,  yet  beipg 
lituitationa  to  dtarilabla  U8es>  by  the  owners  of  the  estates 
bftTing  power  to  dispose  of  them,  they  wer^  good  subsist- 
ing limitations,  and  prerenled  the  descep^t  of  the  estate^  to 
the  heirs  at  law ;  iiEir  unless  the  liij^itatioa  to  the  eb^ritable 
use  did  subsist,  and  was  an  operatjfye  disposit;ioa  of  the 
estate,  the  beneficial  'interest,  i»s  weU  as  the  legal  title»  [M79 

must  have  descended  to  the  heir  at  law,  and.  b&ve  vested 
in  him ;  and  if  the  interest  bad  once  vested,  it  could  not 
have  been  afierwarda  divested,  or  the  use  revived  for 
the  benefit  of  the  charity,  either  by  the  opfBration  of  the 
statute,  or  by  the  prero|p9tiva  of  the  crowp,  ^  parens 
patria.  It  foUows  thftt  tbie  charitable  use  attapb^  itself 
to  the  land ;  and  f  ha.t  the  legal  title  descended  to  the  heuTi 
clothed  with  the  trust ;  and  it  was  ponseqnently.  a  mis^m* 
ployment  in  him  to  retain  the  profits  to  his  own  use  ;  and 
the  commiiaioners  under  tbe  statute  of  charitable  i^ses 
rightfiilly  reformed  the  abuse.  On  the  same  principle,  tbo 
charitable  use  for  the  free  scbool  in  Porter's  case,  was 
held  to  subsist  a^  be  obligatory  upon  the  devisee;  wii 
though  a  rebi^so  to  th^  king  w^s  obtained  from  |he  heir, 
yet  the  plaintiff  succeeded  upon  the  validity  of  the  (;rust  for 
the  charity,  and  not  upon  the  right  of  the  heir. 

The  same  prinpipln  piust  have  pervade  and  governed 
every  case  of  a  charitable  use,  anterior  to  the  statute  of 
Elizabeth,  where  the  use  was  held  to  be  valid  in  equity, 
-when  the  devise  or  deed  was  void  ^t  law^  from  the  failure 
or  incapacity  of  the  donee  to  take,  or  the  want  of  sufficient 
certainty  in  the  description  of  tbe  persons  or  designation  of 
the  objects  or  purposes  of  the  charity ;  and  indeed  it  ii| 
manifest  ^opa  other  provisions  of  the  statute  itself,  that  tho 
charitable  uses  yvinch  the  commissioners  were  authorised 
tp  est^blisbr  were  understood  to  be  subsisting  uses  at  the 
time :  for  the  titles  of  purcheiers  of  the  estates  aflfepted  by 
fhem,  who  bad  pyrcbased  or  obtained  the  s^me  for  valuable 
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ALBANY,     consideration,  and  without  notice  of  the  trast  or  charge, 
were  not  to  be  impeached  by  the  decrees  or  orders  of  the 


V.  commissioners  •;  but  the  commissioners  were  nevertheless 

^lura^Socie^'  *^.  direct  recompense  to  be  made  by  those  who,  being  con- 
stituted trustees,  or  having  notice  of  the  charitable  use,  had 
violated  the  trust,  or  defrauded  the  use,  by  the  sale  or  oth^r 
disposition  of  the  estate ;  provisions  wholly  inconsistent 
>frith  the  supposition  of  a  right  in  the  heir  at  law,  but  weli 
adapted  at  the  same  time,  to  the  protection  of  bona  fide  pur« 
chasers,  and  to  the  relief  of  cestuis  que  trusty  whose  interesb 
were  betrayed  by  faithless  trustees,  or  usurped  by  disap- 
pointed heirs. 
/480]  *But  the  hypothesis  that  the  statute  of  chantable  user 

was  intended  or  could  be  made  to  retrospect,  so  as  to  re- 
suscitate or  revive  an  interest  in  the  land  which  had  become 
extinct,  and  divest  the  heir  of  an  estate  which  had  vested 
in  him  by  descent,  is  in  direct  hostility  with  the  clearest 
and  best  established  principles  of  law.  It  cannot  be  thai 
an  estate  which  had  become  absolutely  and  beneficially 
vested  in  the  heir,  could  be  divested  and  transferred  by  the 
operation  of  the  statute  of  EUzabeth,  or  any  of  the  provi- 
sions it  contains,  to  the  trustees  of  a  charity.  The  inten- 
tion of  the  legislature  was  to  restore  to  their  proper  desri- 
nation  the  estates  which  had  been  devoted  to  charity,  but 
were  improperly  diverted  to  other  uses.  It  did  not  intend 
to  unsettle  private  rights,  or  to  disturb  vested  interests ;  and 
acting  up  to  this  principle,  the  courts,  in  the  earliest  expo- 
sition of  the  statute,  held,  that  if  a  person  who  has  not  ca- 
pacity to  dispose  of  an  estate  as  a  feme  covert,  or  an  infant, 
for  example,  devises  or  grants  to  a  charitable  use,  the  de- 
fect is  not  supplied  by  the  statute ;  but  devises  to  corpora 
tions  for  charitable  uses,  subsequent  to  the  statute  of  wills, 
and  both  before  and  after  the  statute  of  Elizabeth,  though 
void  in  law,  for  want  of  capacity  in  the  corporation  to  take, 
were  held  good  as  uses,  which  bound  the  lands  in  the  hands 
of  the  heirs  to  whom  it  descended,  and  which  therefore 
might  be  established  and  enforced  without  prejudice  to  any 
beneficial  interests  in  the  depository  of  the  legal  title.  The 
case  of  Jesus  College,  already  cited,  is  an  example  of  such 
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a  devise,  and  in  Hallum's  case,  (Duke  on  Ch.  Uses.  80,    ALBANT, 

-  Deo    182Y 

875,)  where  they  was  a  devise  of  land  to  the  company  of  ' '- 

Leather  sellers  in  London,  to  maintain  a  charitable  use,  the  t. 

exception  was  taken  that  the  company  was  a  corporation,  ^^^^^f^ 
and  that  the  statute  of 'wiUs  did  except  devises  of  land  to  a 
Goiporation ;  but  the  conunissioners*  decree  to  settle  the 
land  upon  the  company  was  confirmed  by  the  court,  and  it 
is  said  that  there  were  many  precedents  for  it.  These  ad- 
judications, in  connection  with  the  language  and  provisions 
of  the  statute  itself,  appear  to  me  to  show,  that  devises  of 
teal  estate  to  corpovations  for  charitable  uses,  anterior  to 
the  statute  of  43  Eliz.  ch.  4,  though  void  in  law,  by  reason 
of  the  disability  of  the  corporation  to  take  land  by  devise^ 
were  nevertheless  Valid  as  uses  and  subsisting  charges  [*481] 

upon  the  estate  against  the  heir  or  devisee  upon  whom  the 
legal  estate  might  devolve ;  and  if  a  direct  devise  to  a  oor^ 
porate  body  itself,  when  it  is  fo&  a  charitable  use,  is  elBTec* 
tual  in  equity  to  chaige  the  land  with  the  trust,  the  validity  • 

of  a  devise  to  trustees  for  the  use  of  a  corporation  for  cha^ 
litable  purposes,  cannot  surely  be  invalid,  and  the  devise 
therefore  of  the  testator  in  the  case  now  before  me,  to  the 
executors  of  his  will,  in  trust  for  The  •Orphan  Asylum  So- 
ciety, for  the  charitable  purposes  of  the  institution,  even  if 
invalid  or  void  at  law  by  reason  of  the  disability  of  the 
society  as  a  corporate  body,  to  take  lands  by  devise  under 
our  statute  of  wills,  must  be  held  good  in  equity ;  and  may 
be  supported  as  a  charitable  use  attached  to  the  land,  and 
binding  upon  those  who  are  vested  with  the  fee.  The  ques- 
tion then  will  be,  whether  this  court  has  jurisdiction  to  es- 
tablish and  enforce  the  use ;  and  in  determining  that  point, 
the  general  jurisdiction  of  the  court,  and  the  powers  which 
the  chancellor  is  rightfully  authorised  to  exercise,  are  to  be 
consulted,  for  this  state  has  no  statutory  provisions  in  force 
corresponding  to  those  of  the  English  statute  of  charitable 
uses ;  and  the  relief  I  give  must  be  upon  the  general  juris* 
diction  of  the  court. 

It  is  admitted  that  there  did  exist  a  general  jurisdiction 
aver  charities  in  England  anterior  to  the  statute  of  Eliza- 
betht  which  was  exercised  by  the  chancellor ;  but  that  juris- 
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ALBANY,    diction,  it  is  said,  was  a  branch  of  the  prerogative  of  the 
^'  crown,  ^nd  did  not  belong  to  the  ordina^y^  poweis  of  the 


^  V.       '  court  of  chancery.    And  elementaiy  writen  of  acknew"* 


^r^^^&Md^'^*  ledged  anthority  are  cited,  to  show.thait  the  fuperiqlende 

of  chanties,  in  common  with  the  charge  of  infimtft  fOid  lona* 
tics,  belongs  to  the  king  as  parens  patriae ;  and  that  the 
jarisdiction  of  ohagu^ery  in  those  cases  dpei  not  af^rtain  to 
it  as  a  court  of  equity,  but  as  adminieUring  the  prerogatiTa 
and  duties  of  the  crown*  If  this  were  so,  the  court  ni 
,  chancery  in  this  state  might  perhaps  claim  the  jurisdiction 

for  the  veify  reason  that  in  ^giand  it  did  belong  to  the 
crown  as  parens patria.  Charities  are  classed  with  infants, 
as  belonging  to  the  same  jnrisdiction;  and  as  the  entire 
cognizance  of  the  cases  of  infsoits,  though  nominally  in  the 

'*482]  crown,  has  long  been  delegated  *to  the  cbancelior  by  whom 

it  is  exercised,  and  the  chancellor,  as  administering  the  same 
prerogative  of  the  crown,  has  also  the  general  superintend- 
ence of  all  the  charitable  uses  in  the  kingdmn,  it  would 
seem  to  follow  that  as  the  general  jurisdiction  of  the  cases 
^  of  infants  in  tiiis  state  is  vested  exclusively  in  this  court, 

oharities,  if  they  bebng  to  the  same  jurisdiction,  should 
also  be  of  equitable«cognizance ;  and  if  so,  all  the  remedy 
which  the  English  court  of  chancery,  by  its  ordinary  pow- 
ers, or  as  administering  the  prerogative  and  duties  of  the 
crown,  could  apply,  may  be  administered  by  this  court ; 
and  the  only  question  would  be,  whether  the  mode  of  ad« 
ministering  the  relief  must  be  by  information  by  the  miUx* 
ney-general,  or  may  be  by  the  original  bill' of  a  party 
aggrievedx  Anciently  tiie  course  in  most  cases  probaMy 
was  to  proceed  by  information  in  the  name  of  the  attorney* 
general ;  but  that  rule  has  been  niodified,  aad  in  many  cases 
the  party  aggrieved  is  now  peripitted  to  sue  in  his  own 
name,  and  the  information  has  been  superseded  by  the  orig* 
fai^  bill.  In  the  case  of  Morrill  v.  Lawson,'(4  Viner,  500») 
decided  in  5  Geo.  First,  Lord  Chancellor  Park^  stated  the 
rule  to  be,  that  when  a  I  ill  is  brought  to  establidi  a  chanty 
given  by  a  will  to  persons  uncertain  and  incapable  of  soing 
or  being  sued,  the  suit  must  be  in  the  name  of  the  attorney* 
general  ew^necessUaU  reij  because  th^e  are  no  certain  ptt^ 
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sons  entitled  to  it  who  can  sue  in  tbeir  own  names.    Aiid    ALBAKT, 
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the  inference  is,  that  where  the  cestuis  qve  trust  are  asoer* 


MoCartae 
taiAed  and  certain,  those  cestuis  que  trust  may  sitstain  an  t. 

original  bill  in  their  own  names,  to  establish  and  enforce  the  ^J2*Soeie^' 

charity ;  and  that  the  agency  of  the  attorney-general,  or  the 

uee  of  his  nntae  as  plaintiff  in  a  bill  or  infprmation,  is  never 

indispensably*  requisite,  unless  in.  befaaljf  of  a  charity  ift 

cases  where  no  other  person  fa  capable  ot  sukig. 

But  whatever  may  be  the  use  or  necessity  Of  an  infotrma* 
tion  by  a  party  in  the  name  of  the  attorney-general,  where 
the  objects  of  the  bounty  are  so  circumstanced  as  to  make 
it  impracticable  or  inconvenient  to  sae  m  their  own  names, 
I  am  hot  prepared  to  say  that  it  woifld  m  any  case  be  in-  ' 

competent  to  cestuis  que  trukt  of  a  charity  to  mistaili  a  bill, 
or  that  the  form  of  an  information  by  the  attOmey-general 
must  be  used,  merely  becatiscf  the  jnriediction  of  the  court 
over  the  •charity  to  be  established  and  enforced  may,  in  ile  [MSB] 

origin,  have  belongieid  to  the  prerogative  fA  the  king  as 
parens  pairus.  Th6  theory  of  that  branch  of  the  EngliiA 
system  of  jurisprudence  may  be,  that  the  administration  of 
charitable  uses  belongs  to  that  jtuasdiction ;  but  the  power 
has,  from  a  very  remote  period,  been  constantly  exercised 
by  the  ehanoellot  iii  the  court  of  chancery,  and  practioally 
hsM  become,  I  apprehend,  as  inueh  a  branch  of  his  jiuisdic* 
tion  as  the  care  arid  charge  of  infantli ;  and  perhaps  as  much 
eo  ae  the  administration  of  other  trusts  to  winch  the  equi^ 
powers  of  the  court  are  applied.  The  uaiform  course  of 
the  court  of  chancery  in  Englaiid,  in  its  administration  eC  i 
eharities,  hae  been  to  proceed  by  bill  in  all  cases  of  trusts 
for  charitable  purposes  in  common  with  other  trusts,  vrhsi^ 
ever  the  parties  beaieficially  intereeted  in  the  charity  are 
eompetent  to  sue^  aifll  the  ordinary  powers  of  the  court  are 
adequate  to  Uie  relief  they  seek.  On  that  point,  therffors^ 
the  only  material  question  will  be  whether  the  eomplaim 
antsyire  competent  to  sue  for  the  establishment  of  this 
charity,  and  whether  this  court  has  the  power  to  establisli 
and  enforce  it  ? 

The  capacity  of  llie  complainants  to  sue  is  not  deni^ 
fof  tiiey  are  an  incorporated  association ;  nor  can  the  equi 
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ALBA19T,     table  title  to  the  estate  they  claim  be  denied^  if  the  derise 

Dee.  1827. 

' — •  under  which  they  claim  it  shall  be  established ;  for  thoogb 

V.  the  estate,  if  vested  in  them^  is  to  be  held  by  them  as  tilis- 

^^"sode^"  ^^^  ^^^  ^®  charitable  purposes  of  the  institution,  and  not 
in  their  own  right  for  general  corporate  uses,  jet  the  trust 
being  for  the  purposes  expressly  authorized  by  the  act  of 
incorporation,  no  qujestion  can,  on  that  ground,  be  made  of 
its  validity.  If  then  the  use  to  which  this  testator  has  de- 
voted his  estate  be  valid  as  a  charitable  use,  and  the  estate 
is  chargeable  with  it  as  a  subsisting  trust,  and  if  the  com- 
plainants  are  entitled  either  as  trustees  or  cesiuis  que  inut 
to  the  benefit  of  the  use,  why  is  it  that  this  court  has  not 
the  power  to  establish  the  trust,  and  to  decree  the  estate  to 
be  settled  and  conveyed  to  them  to  the  uses  of  the  will  ? 
Why  may  not  equity  uphold  the  trust  vested  by  the  will  in 
the  executors,  and  decree  it  to  be  executed /or  the  benefit 
of  the  charity  ? 

[*484]  «  *It  is  the  settled  decree  of  the  court,  in  the  construction 

of  wills  and  the  administration  of  trusts,  that  a  trust  shall 
never  be  permitted  to  fail,  through  the  failure  or  diaalnlity 
of  the  trustee  to  execute  tiie  trust,  but  shall  be  supported 
upon  the  intention  of  the  testator ;  dmt  the  trust  is  attach- 
ed and  fasteoed.  to  the  land,  and  that  the  land  remains 
chargeable  with  it  in  the  hands  of  the  heir  or  devisee ;  and 
the  court  is  in  the  habitual  exercise  of  establishing  and  en- 
forcing such  trusts,  whenever  a  competent  party  sues  for 
its  aid,  and  show*  &  case  entitling  him  to  relief.  (4  Ves. 
•    788.,  5  id.  496.     6  id.  666.) 

This  principle  was  always  held  to  be  applicable  to  cases 
of  charitable  uses,  under  the  statute  of  Elizabeth,  and  it  has 
long  beea  established  as  applicable  to  private  trusts  as  well 
as  charities.  It  certainly  partakes  largely  of  the  true  spirit 
of  equity ;  and  may  b^  jus.tly  said  to  rank  with  the  fairest  > 

features  of  the  system^  J 

In  the  cases  in  the  IJnglish  court  of  chancery,  whei;|  that  J 

principle  has  been  recognised,  though  many  of  them  arose 
upon  charitable  uses,  the  principle  is  laid  down  as  a  gene- 
ral rule  and  not  in  reference  to  the  statute  of  Eliz.,  or  as 
applicable  to  charitable  uses  solely.    The  reasoning  in  sop 
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port  of  it  is  general,  being  founded  mainly  upon  the  inten*     ALBANY, 

tion  of  the  testator,  and  applicable  to  other  caftei  in  conunon  --rr~ ^- 

with  charities.  v. 

In  the  case  of  BroWn  v.  Higgn,  (4  Ves.  708»  5  id.  496,)  ^^l^t^.' 
which  was  not  the  case  of  a  charity,  the  point  was  treated 
as  settled.  In. that  case,  an  estate  was  devised  by  the  to** 
tator  to  his  nephe^*  John  Brown,  in  trust  to  receive  the 
rents'  and  to  employ  and  aj^ropriate  the  residue  thereof, 
after  retaining  and  paying  thereout,  the  sums  or  portions 
authorixed  to  be  retained  and  paid  thereout,  to  such  children 
of  his  nephew  Samuel  Brown,  as  the  trustees  should  think 
most  deserving,  and  that  would  make  the  best  use  of  it,  or 
to  the  children  of  his  nephew  William,  if  there  should  be 
any.  The  trustees  died  in  the  life  time  of  the  testator ;  the 
bill  was  filed  by  the  children  of  the  nephew,  Samuel  Bviwn, 
to  establish  the  will,  and  for  an  account,  &c.,  against  the 
residuary  legatees,  and  the  next  of  kin ;  the  question  was, 
whether  the  ^discretionary  power  of  selection.  Vested  in  the  [*4S5* 

trustee,  could  devolve  on  the  court ;  and  if  not,  whether 
this  devise  could  be  construed  as  a  trust  for  the  children 
of  the  nephew.  On  the  argument,  the  complainants  insist* 
ed  that  the  devise  was  a  trust,  and  that  it  was  an  estaUishr- 
ed  rule  in  equity,  that  a  trust  shall  not  fail  by  the  death  or 
disability  of  the  trustee.  On  the  other  side,  the  devise  was 
denied  to  be  a  trust,  and  a  question  was  raised  by  one  of 
the  counsel,  how  far  the  rule  contended  for,  relative  to 
trusts,  admitting  it  to  eiist,  was  of  general  application,  or 
confined  to  charitable  bequests  ;  but  the  master  of  the  rolls 
assuming  the  rule  to  exist,  and  to  be  applicable  to  aU  casef 
of  trusts,  and  acting  upon  it,  held  the  devise  in  that  parti- 
cular case  to  be  a  trust,  and  declared  the  estate  to  belong 
to  all  the  children  of  the  nephew  equally ;  holding  that  the 
pow^  of  sdection  did  not  devolve  upon  the  court. 

In  the  case  of  Sonley  v.  The  Clock-Makers'  Company, 
(I  Br.  Ch.  Cas.  81,)  freehold  estates  were  devised  by  the 
testator  to  his  wife,  for  life,  the  iemainder  to  his  brother 
Charles,  in  tail  male,  remainder  to  the  Clock-Makers' 
Company,  in  trust,  that  they  should,  as  soon  as  conve- 
niently might  be  after  the  decease  of  his  wife  and  brother 


albaMT,    Charles,  witho^i  itstie  male,  or  afkei'  the  death  of  Mdi 

—^ '—  bstte  under  the  age  of  21  years,  peU  the  premises,  and  thai 

V.  the  money  to  arise  from  such  sale  and  the  rents  and  profits 

^^h^toom'  ^^^^  *^®  *^®'  should  be  divided  among  the  testator's 
n^hevrs  and  nieces,  and  their  chiU  or  childnen.  The 
testator's  wife  and  brother  both  died  iA  his  life  time ;  and 
the  question  was  whether,  the  .devise  to  the  corporatioti 
being  void^  the  heir  at  law  took  benefic^ially^  or  subjed 
to  the  trust ;  and  Mr.  Baron  Eyre  ruled,  that  although 
the  devise  to  the  corporation  was  void  lit  law,  yet  the  trast 
was  sufficiently  created  to  fasten  itself  upon  any  estate  the 
law  might  raise ;  a^d  he  stated  that  to  be  the  ground  upon 
Which  courts  of  equity  had  decreed,  in  dases  where  no  tro** 
tee  was  named#  The.decree  Was,  that  the  heir  at  law  was 
a  tfistee  to  the  uses  of  the  Will. 

Thus  it  is. seen  that  a  devise  of  land  to  a  oorporatioiiy  for 
thO'l)enefit  qf  indiriduak,  and  not  for  c|mhtable  uses,  was 
held  to  create  a  trusti  which  tiie  heir  at  jaw,  to  whotn  Ibe 
M86]  -^lahd  desoended,  was;  decreed  to  perforin.    The  corpcttatioa 

was  disabled  by  the  exception  in  the  statute  of  wills,  from 
taking  the  legal  estate ;  and  the  trust  -being  .not  for  a  cha- 
♦  -rity,  but  for  the  Use  of  private  cmtuis.que  truH^  the  com* 

pany  was,  on  that  ground,  also  incapable. of  acting  as  tms- 
teee,  and  the  estate  from  necessity.  deiK^^ded  to  the  heir, 
but  nevertheless  vestedin  him,  not  beneficially  for  hiaown 
use,  but  clothed  with  a  truibt  in  equity,  for  the  declared 
objects  of  the  testator's  bounty,  ajgd  wiiidh  tifust  this  court, 
in  the  exercise  of  its  ordinary  powers,  was  ccMiipeteiit  to 
enforce. 

The  principles  fairly  to  be  deduced  from  these  caaes^ 
appeair  to  me  to  bd,  that  equity  will  regard  the  aubatance 
of 'the  trust ;  ahd  if  the  estate  devised  be  described  with 
sufficient  certainty,  and  the  objecta.of  the  testator's  bounty 
designated  or  defined,  the  death,  disabiltty,  or  refusal  to 
act,  or  other  &ilure  of  the  trustees,  will  not  be  suffered  to 
Reappoint  the  intentioif  of  the  testator ;  bat  the  trustees 
themselv^,  if  the  estate  is  veated.in  them,  or  the  heir,  or 
executor,  where  the  title  devolves  upon  him,  shall  he 
charged  with  trusts,  and  the  performance  of  them  eaforced 
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br  the  coufti  for  ihe  benefit  of  thoae  to  trhom  &e  bedefi-    ^LLBAinr 

:  ,  .  .       .  V      .t  .«  I^«c-  1827. 

cial  interest  is  given  by  the  will.  '  MeCartae 

If  then  the  court  has  the  jurisdiction  to  establish  and  y. 

enforce  a  trust  on  equitable  principles  against  thi^  heir  or  ^Jj^'s^^* 
devisee,  in  favor  of  the  cestui  ffue  trtsstt  vrhich  by  the  stridt 
rules  of  the  common  law,  would  otherwise  fail^  the«e  com- 
plainants must  surely  be  entitled  ^  the  benefit  and  the 
application  of  the  principle,  in  sustaining  the  trust  in  their 
favor  for  the  charitable  purposes  of  the  institution  they 
represent.  »  c 

But  the  case  of  Jackson  v.  Hammond,  decided  by  the 
suiHreme  court  of  this  state,  (2  Caines'  Ca.  in  Error,  837)) 
was  relied  on  as  a  controlling  authority  pgainst  the  validity 
of  the  complainant's  titjie  under  the  devise.  In  that  case, 
Israel  Smith  by  will,  dated  in  1764,  devised  an  estate  in  fee, 
to  the  trustees  of  Brookhaven^  and  their  successors,  in  trust, 
to  pay  the  rents  and  profits,  after  the  determination  of  the 
interest  of  his  wife  therein  for  her  dower  and  lawful  main- 
tenance, into  the  hands  of*  the  regular  minister,  and  other 
ruling  officers  for  the  time  being,  of  a  baptist  church.  Hie 
testator  died  *in  1780,  and  his  widow  about  ten  years  after.  [M87J 

The  trustees  of  the  tovm  of  Brookhaven  were,  at  the  tin)e 
of  making  the  vrill,  and  at  the  death  of  the  testator,  a  dor- 
poration  capable  to  take  and  hold  lands;  -but  the  baptist 
church  or  its  officers  were  not  a  corporate  body,  at  either 
of  these  times,  nor  until  after  the  6th  of  April,  1784 ;  and 
were  incorporated  under  the  provisions  of  the  act  of  that 
date.  An  action  of  ejectment  was  brought  by  the  heir  at 
law  of  the  testator,  to  recover  the  estate  ;  and  it  was  held 
by  the  court  that  the  devise  wa^'oid,  and  that  the  heir  was 
entitled  to  recover.  This  then  was  the  case  of  a  devise  of 
Ittid  to  a  body  corporate,  in  trust  for  the  officers  for  the  time 
being,  of  an  unincorporated  religious  society,  and  the  deVise 
was  clearly  void  in  law.  In  an  action  at  law  therefore, 
where  the  l^gal  title  must  prevail,  the  heir  would  of  course 
recover,  unless  his  claim  was  successfully  repelled  by  soma 
legal  defence.  The  defence  in  that  case  was,  that  the  act 
of  6th  April,  1784,  concerning  regions  congregations, 
under  which  the  baptist  church  had  incorpotated  them- 
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ALBANT,     selves,  Entitled  them  to  hold  the  lands  devised  to  them  bv 

Dec  1827>  .  •««• 

■  '—  the  will.    The  court  decided  against  the  defence  ;  but  the 

V.  decision  did  not  involve  the  principles  of  this  case;  for  it 

^^^hmtooiety'  "  admitted,  that  the  devise  of  the  legal  estate  in  this  case, 
if  it  had  been  to  the  corporation  instead  of  being  to  the 
executors,  would  have  been  void  in  law ;  and  the  question 
would  then  have  ari||p,  whether  the  trust  would  not  be 
valid  in  equity ;  and  if  the  baptist  church  in  the  case  of 
Jackson  v,  Hammond,  had  filed  their  bill  in  a  court  oi 
equity  against  the  heir,  to  estabUsh  the  trust  and  enforce  the 
performance  ^f  it,  the  case  would  have  borne  some  resem* 
blance  to  this.  But  the  decision  of  the  court  in  that  case, 
and  the  opinion  of  the  judge  who  pronounced  it,  must  be 
taken  in  reference  to  the  question  then  before  the  court, 
and  as  applicable  to  the  question  of  title  in  a  court  of  law ; 
and  are  not  to  be  regarded  s^  settling  the  equitable  princi- 
ples which  are  to  be  apphed  to  trusts,  in  a  court  of  equity. 
The  case  of  Baptist's  Association  v.  Hart's  Executors, 
(reported  in  4  Wheaton,  1,)  which  was  a  decision  in  equity, 
is  also  cited  as  adverse  to  the  complainants'  claim ;  but  the 
questions  in  this  case  did  not  necessarily  arise  in  that  case, 

[*488]  for  *the  point  there  was,  whether  a  charitable  bequest 

where  no  legal  interest  was  vested,  and  no  person  desig- 
nated, to  take' beneficially,  could  be  supported ;  and  it  was 
held  that  such  a  bequest  was  void ;  and  the  court  had  no 
jurisdiction  to  sustain  it  as  a  charity.  In  the  course  of  the 
argument,  which  took  a  wide  range,  the  counsel  discussed 
the  question  of  jurisdiction  at  large,  and  the  chief  justice  ex- 
pressed an  opinion  upon  it.  But  my  views  of  the  principles 
advanced  in  that  case,  in  all  their  material  bearings  upon  this, 
have  already  been  given ;  it  cannot  be  necessary  to  repeat 
them  here,  and  I  shall  forbear  further  comment  on  the  cale. 
But  the  decision  of  Chancellor  Kent,  in  the  case  of  Cog- 
gleshall  V.  Pelton,  (7  John.  Ch.  202,)  has  a  more  direct 
application  to  the  question  before  me  That  learned  jurist 
held  in  that  case  that  a  pecuniary  legacy  to  the-  town  of 
New  Rochelle,  for  the  purpose  of  erecting  a  town  house 
for  the  transacting  town  business,  is  valid  as  a  charitable 
bequest.    It  was  conceeded  that  as  this  town  was  not  a 
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rprporation,  a  legacy  bequeathed  to  it  for  private  putpOi©*,     ALBASt, 
would  have  been  inoperatire  and  Yoid,  atid  the  legacy  was  ~rf; — ^^ 
supported  on  the  ground  that  the  object  of  it  Was  a  general  t. 

public  use,  as  convenient  for  the  poot  as  the  rich ;  and  the  ^^^^^^^ 
chancellor  referred  to  the  cases  of  the  Attorney^Oeneral  v. 
Clarke,  and  Jones  v.  Williams,  in  Ambler's  Reports,  aa  . 
showing  that  bequests,  with  descriptions  and  purposes  as 
genercJ  as  that,  have  been  held  good  aft  charities. 

The  prbciple  of  that  case  rests  upon  the  jurisdiction  of 
cnancery  over  charities  ;  and  shows  that  in  the  eitercise  of 
that  jurisdiction,  trusts  Will  be  supported  and  enforced, 
which,  under  other  circumstances,  would  be  inoperative  and 
void.  The  same  principle  applies  to  the  trusts  of  real 
estate  legally  vested  in  a  competent  devisee ;  and  though 
no  case  calling  for  a  decision  on  the  point  may  as  yet  have 
occurred  in  this  country,  the  authority  of  that  case  may 
perhaps  be  considered  as  establishing  the  rule  in  this  court. 

How  far  the  jurisdiction  of  the  court  over  charitable  uses 
does  extend ;  whether  it  has  the  power  to  carry  into  effect 
a  mere  general  charitable  intent  or  purpose,  where  no  pai*- 
ticular  person  or  speciiSc  object  is  designated  to  take  the 
bounty ;  •or  whether  the  purposes  intended  to  be  promo-  [MSQ] 

ted  by  the  charity  may  be  too  vague  or  indefinite,  or  the  per- 
sons to  be  benefitted  too  uncertain,  or  too  imperfectly  de- 
scribed, to  be  brought  before  the  court  in  the  ordinary  forms, 
for  adjudication,  and  whether  an  information  in  the  name 
of  the  attorney-general  would  in  such  cases  become  neces- 
sary, and  would  be  available,  or  whether  the  charity  must 
entirely  fail,  are  questions  which  I  am  not  called  upon  to 
decide.  This  charity  is  not  exposed  to  those  objections ; 
for  in  this  case  the  legal  estate  is  vested  by  the  devise  in 
the  executors  as  trustees  for  the  corporation,  who  are  them- 
selves trustees  or  agents  for  the  application  of  the  charity 
to  the  objects  of  the  testator's  bounty.  Now,  if  the  trust 
in  the  executors  is  valid,  and  is  not  affected  by  the  statute 
of  uses,  these  complainants  are  clearly  entitled  to  have  H 
established  and  enforced ;  and  if  by  the  legal  effect  of  the 
will,  or  the  operation  of  the  statute  of  uses,  the  legal  estate 
has  become  void  in  law,  yet  if  the  trust  for  the  orphans, 
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XLBANT,    who  are  the  objects  of  the  testator's  bounty,  is  a  charge  it 

' ^  equity  upon  the  land,  and  if  that  land  descends  or  results 

T.  to  the  heir,  or  vests  in  the  executors,  why  do  they  not  take 

^^S^oci^  it,  clothed  with  the  trust  ?  How  does  it  differ  in  principle 
from  any  other  case  of  failure  of  trustees  ?  and  why  may 
not  the  court  interpose  and  preserve  the  estate  for  the  cha- 
rity on  which  the  testator  has  bestowed  it  ? 

If  the  corporation  cannot  take  the  estate,  it  must  either 
remain  in  the  executors  or  result  to  the  heir  at  law.  But, 
can  either  the  trustee  or  the  heir  be  permitted  to  retain  it 
to  his  own  use  ?  Must  the  benevolent  intention  of  the  tes- 
tator be  frustrated,  merely  because  the  agents  he  has  cho- 
sen to  dispense  his  bounty  are  incapable  of  acting  in  the 
trust  ?  Such  a  lamentable  defect  of  justice  would  be  a  re- 
proach to  our  system  of  jurisprudence ;  and  if  the  power  of 
this  court  can  reach  the  case,  some  remedy  Ihust  be  pro- 
vided for  so  flagrant  a  violation  of  an  acknowledged  right. 
It  is  the  cardinal  rule  of  this  court  that  the  intention  of  the 
testator  plainly  expressed,  and  not  repugnant  to  the  princi- 
ples of  law,  shall,  if  practicable,  be  carried  into  effect. 
Now,  the  intention  of  this  testator  was  to  bestow  his  bounty 
upon  the  charity  which  the  Orphan  Asylum  Society  has 

[*4901  ^^^  ^^^  objects  of  *its  operations.    It  was  the  charity,  and 

not  the  organ  of  its  administration,  which  the  benevolent 
donor  meant  to  endow.  His  liberal  donation  was  destined 
by  him  to  the  humane,  charitable  and  laudable  purposes 
of  protecting,  relieving  and  instructing  the  orphan  children 
whom  the  Asylum  might  shelter  under  its  parental  wing. 
He  has  expressed  his  intentions  with  such  precision,  as  to 
leave  no  question  as  to  the  extent  or  the  object  of  his  bounty. 
The  purposes  of  his  benevolence  are  acknowledged  to  be 
laudable  ;  and  if  they  are  to  be  disappointed,  it  must  be  for 
the  want  of  a  competent  trustee  to  perform  the  office  of 
almoner.  If  that  objection  prevails,  this  court,  contrary  to 
its  general  policy  will,  in  this  case,  permit  a  trust  to  fail 
for  want  of  a  trustee  to  execute  it ;  and  is  this  a  case  in 
which  the  court  is  to  apply  its  narrowest  rules  of  equity, 
or  ought  not  the  powers  of  chancery  jurisdiction  to  be 
called  into  exercise  to  the  full  extent^  if  necessary,  of  their 
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tegitimate  limits,  for  the  support  and  protection  of  such  an    Albany, 

interesting  charity?    If,  then,  the  estate  clearly  intended  — --^ ^ 

for  the  purpose  of  a  specific  charity,  from  the  failure,  or  y. 

through  the  incapacity  of  the  party  to  whom  the  testator  ^^'Jf^'^^^y^ 
has  entrusted  it,  devolves  upon  the  h^ir,  or  vests  in  the 
executor  or  trustee,  it  wSL  effectuate  the  intention  of  the 
testator,  and  do  no  wrong  to  him  on  whom  the  estate  has 
Ihus  casually  fallen,  to  decree' him  to  take  it  charged  with 
the  trust,  and  to  hold  it  for  the  benefit  of  the  charity  to 
which  it  is  dedicated  by  the  testator. 

But  if  the  devise  in  this  will  is  to  be  regarded  by  this 
tourt  as  a  direct  devise  to  the  complainants,  or  if  the  trust 
is  to  be  considered  as  executed,  and  the  premises  vested 
in  them  as  immediate  devisees  under  the  will,  the  question 
would  still  remain,  whether,  in  either  case,  the  legal  estate 
has  failed  by  reason  of  the  disability  of  the  sorporation  to 
take  by  devise !  and  the  answer  to  this  question  will  de«- 
pend  mainly  npon  the  act  for  incorporating  the  Otphan  • 

Aiylum  Society. 

By  that  act,  (6  vol.  W.  236,  30th  session,  cap.  179,)  the 
society  is  made  capable  in  law  of  purchasing,  holding  and 
conveying  any  estate,  real  or  personal,  to  the  use  of  the 
corporation,  not  to  exceed  $100,000,  nor  to  be  applied  to 
any  other  purposes  than  those  for  which  the  incorporation  is 
^formed  :  and  the  question  is,  what  is  intended  by  the  term  [*491  ] 

"  purchase  ?" 

This  term,  in  its  general  signification,  and  which  is  the 
legal  sense  of  it,  includes  aH  modes  of  acquiring  property, 
except  by  descent,  and  of  course  it  embraces  a  devise. 
Then  is  not  this  corporation,  which  is  made  capable  in  law 
of  purchasing,  necessarily  made  capable  to  take  by  devise? 
If  so,  it  so  far  dispenses  with  the  exception  in  the  statute 
of  willa,  and  there  would  seem  to  be  no  douhl  of  the  vali- 
dity of  the  devise.  But  it  is  said  that  the  word  "  pur- 
chase^ has  another  meaning,  and  is  understood  in  its  popu- 
lar sense  to  be  the  acquisition  of  property  by  one  person 
from  another  for  a  valuable  consideration  ;  and  it  is  con- 
tended that  the  term  is  to  be  taken  in  that  limited  sense  as 
being  the  common  acceptation  of  it.    One  answer  to  this 
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ALBANY,    nmy  be,  that  the  l^aUture  has  not  indicated  9Uj  inteo* 
tion  to  confine  the  signification  of  the  word  to  such  narrow 


MoCartoo 

T.  limits  y  and  being  used  without  explanation,  the  rule  is^ 

^i^sU^r  ^^^  ^^  ^  ^^  ^^  understood  in  the  sense  the  law  attaches  U 
it.  Besides,  what  reason  is  there  for  limiting  it  to  pur« 
chases  ior  rahie  ?  The  intention  was  to  give  a  general 
*  power  to  hold  lands,  and  the  legislature  has  fimed  the  limit 
of  amount,  and  has  put  no  other  restriction  on  them. 
Why  then  is  the  capacity  to  puicdiase  to  be  restricted  hf 
construction  to  purchases  £or  value  7 

It  was  suggested  that  the  provisions  of  the  act  were  Bot 
mtended  as  a  grant  of  power,  bot  as  a  restraint  and  limits* 
lion  of  the  general  right  which  the  corporation  would 
otherwise  acquire  by  the  act  of  incorporation,  aa  incident  to 
the  corporate  capacity.  But  I  see  no  ground  for  such  an 
intendment.  On  the  contrary,  the  act  confers  a  general 
and  unqualified  capacity  to  purchase  in  express  and  affir* 
mative  terms;  and  then  subjoins  the  limitation  of  th^ 
power  in  a  proviso  restraining  the  amount  of  the  estate  in 
value  which  the  corporaticm  is  to  holdi  and  the  purposes  to 
which  it  is  to  be  applied.  Now  can  such  a  legislative 
grant  of  capacity  to  purchase  be  construed  as  a  restraint 
of  the  power  which  would  otherwise  be  incident  to  the  cor- 
poration 1  Was  it  intended  to  limit  the  capacity  of  pur* 
[M92]  chasing  to  purchases  for  value  and  *to  prohibit  the  ooipora* 

tion  from  accepting  donations  of  either  real  or  personal 
estate  ?  Such  would  seem  to  be  the  consequence  of  the 
limited  construction  of  the  act ;  for  if  the  corporation  is 
restrained  in  the  acquisition  of  real  estate  to  purchases  for 
value,  the  same  restriction  equally  applies  to  personal  pro* 
perty ;  the  clause  of  the  act  conferring  the  capacity  to 
purchase  expressly  applying  tq,  both  real  and  personal 
estate.  But^it  could  not  have  been  the  intention  ^  the 
legislature  to  restrict  the  corporatioo  in  the  acquisition  of 
personal  property  to  purchases  for  valuable  consideration, 
nor  to  prohibit  them  from  accepting  donatione  of  money  oi 
chattels.  The  defendants  themselves  disclaim  a  construe* 
tion  so  palpably  absurd,  and  have  admitted  the  right  of  tbft 
Ginnplainants  to  the  pecuniary  legacies  bequeathed  to  tbcni 
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by  flic  will.    And  is  it  not  fair  to  conclude  that  thfe  lerisla-    ALBANY, 

Dm  1827 

turc,  in  thus  including  real  and  personal  in  the  same  pro-         ' '— 

vision  and  license  to  purchase,  intended  to  use  the  word  v. 

•'purchase**  in  its  more  comprehensive  sense,  and  to  enable  ^uun^ode^r 
the  corporation  to  acquire  either  real  or  personal  estate  hj 
any  mode  or  purchase  ? 

But  it  is  said  that  devises  of  land  to  corporations  are  * 
prohibited  by  the  statute  of  wills,  and  that  the  special  act 
of  incorporation  under  which  the  feomplainants  derived 
their  powers,  could  not  intend  to  give  them  a  capacity  to 
take  real  estate  against  the  provisions  of  a  general  statute ; 
but  that  the  enabling  clause  of  the  act  of  incorporation 
must  be  held  to  mean  to  enable  them  to  acquire  it  by  any 
other  means  than  devise.  If  my  construction  of  the 
exception  in  the  statute  of  wills  is  correct,  that  interposes 
no  obstacle  of  the  capacity  of  the  corporation  to  take  by 
devise  under  the  powers  conferred  upon  them  by  their 
charter ;  for  the  effect  of  the  exception  in  the  statute  of 
wills  being  merely  to  leave  corporate  bodies  under  the  dis- 
ability to  take  by  devise,  that  disability  was  removed  from 
this  corporation  by  the  capacity  imparted  to  it  by  the  act 
of  incorporation.  Nor  do  I  perceive  any  greater  difficulty, 
from  the  construction  of  the  statute  of  wills  contented  for 
by  the  defendants  ;  for,  assuming  that  the  statute  of  wills 
did  prohibit  devises  to  bodies  corporate,  it  was  surely  com- 
vpetent  to  the  .legislature  to  relax  or  repeal  that  prohibition ; 
and  •when  a  particular  corporation  is  authorised  by  the  [MQS] 

legislature  to  take  by  devise,  the  prohibition  of  the  general 
act  must  necessarily  be  repealed  or  dispensed  with  by  the 
legislature,  as  regards  the  corporation  upon  which  such 
capacity  is  conferred.  * 

If,  therefore,  the  complainants,  by  being  made  capable 
of  purchasing  lands,  are  made  capable  of  taking  by  devise, 
the  restraint  or  prohibition  of  the  statute  of  wills,  if  that 
statute  does  prohibit  or  restrain  the  devise  of  real  estate  to 
corporate  bodies,  was  removed  from  the  complainants  by 
the  charter  of  incorporation.  The  question,  then,  turns 
upon  the  act  of  incorporation,  and  not  upon  the  general 
statute  of  wills ;  and  if,  by  the  terms  or  just  construction  of 
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ALBANT,     the  act  ot  incorporation,  the  complainants  hare  the  capacilj 

' —  to  take  by  devise,  the  exception  in  the  statute  of  wills  can- 

V.  not  disable  them  from  taking.     But  it  is  said  that  the  pro- 

^U^*Soci^r  hibition  or  disabiUty  arising  from  the  exception  in  the  sta- 
tute of  wills  attaches  to  the  devisor,  and  that  he  has  no 
capacity  to  devise  to  a  corporate  body.  The  exception  acts 
upon  both  the  devisor  and  devisee^  and  equally  disables  the 
o^e  from  devising  and  the  other  from  taking  under  the  de- 
vise. There  is  no  soUdity,  therefore,  in  the  objection  that 
the  incapacity  to  devise  attaches  to  the  devisor ;  for  the 
cause  of  the  incapacity  of  devisors,  under  the  statute  of  wills, 
to  devise  to  corporate  bodies,  is  the  incapacity  of  the  cor- 
poration to  take  by  devise ;  and  the  legislature,  by  confer- 
ring a  capacity  on  the  corporation  to  take,  by  necessary  im- 
plication gives  to  devisors  the  power  to  devise  to  the  corpo- 
ration thus  made  capable  of  taking  by  devise.  And  if, 
therefore,  the  legal  operation  of  the  exception  in  the  statute 
of  wills,  was  to  disable  the  testator  from  devising  to  a  cor- 
porate body,  the  operation  of  the  act  of  incorporation  was 
to  enable  him  to  devise  to  these  complainants,  if  that  act 
gave  them  a  capacity  to  take  by  devise.  The  question 
consequently  must  be  upon  the  construction  of  the  act  of 
incorporation,  whether  the  complainants,  by  being  made 

\  *494  .  capable  of  purchasing  lands,  are  made  capable  of  ^taking 
by  devise  ?  And  the  solution  of  that  question  must  depend 
upon  the  construction  to  be  given  to  the  word  "purchase." 
In  the  case  of  Radcliffe  v.  Roper,  (10  Mod!  89,)  first  de- 
cided in  the  court  of  chancery,  and  afterwards  in  the  house 
of  lords,  and  which  is  reported  in  10  Modem  Reports,  io 
Equity  Cases  Abridged,  and  in  Brown's  Parliamentaiy 
Cases,  the  construction  of  the  word  "  purchase  "  underwent 
much  discussion,  and  was  finally  settled  in  favor  of  the  legal 
and  comprehensive  sense  of  the  term. 

The  case  was,  that  a  papist  devised  his  lands  to  four 
trustees,  two  papists  and  two  protestants,  to  be  sold  for 
payment  of  debts  and  legacies ;  and  by  a  codicil,  amongst 
other  legacies,  he  devised  the  remainder,  whetJier  in  lands 
or  personal  estate,  to  two  papists  and  their  heirs ;  and  the 
question  was,  whether  this  was  a  good  devise,  so  as  to  dii- 
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inherit  the  heir  at  law,  who  was  a  protestant ;  or  whether  ^^^^' 
it  was  void  by  the  statute  of  11  &  12  W.  3,  c.  4,  for  pre-  ^'  ' 
venting  the  growth  of  popery  ?  y. 

By  the  act  of  11  &  12  Will.  3,  it  was  provided,  first,  that  ^"god^ 
from  and  after  the  29th  of  September,  1700,  persons  edu- 
cated in  the  popish  religion,  or  professing  the  same,  who 
should  not,  within  six  months  after  attaining  the  age  of 
eighteen  years,  conform  to  the  requisitions  of  the  statute, 
should  personally  be  disabled,  and  made  incapable  to  in- 
herit or  take  by  descent,  devise  or  limitation,  in  possession, 
reversion  of  remainder,  any  lands,  tenements  or  heredita- 
ments ;  and  that  during  his  life,  and  until  he  should  con- 
form, his  next  of  kin,  being  a  protestant,  should  have  and 
enjoy  the  estate  without  being  accountable  for  the  profits, 
bpt  punishable  in  treble  damages  for  wilful  waste.  And 
Secondly^  that  £r«m  and  after  the  2d  of  April,  1700,  every 
papist  or  person  making  profession  of  the  popish  rehgion, 
should  be  disabled,  and  was  thereby  made  incapable  to  pur- 
chase, either  in  his  own  name  or  in  the  name  of  any  other 
person,  to  his  use  or  in  trust  for  him,  any  lands,  profits  out 
of  lands,  tenements,  rents,  terms  or  hereditaments ;  and  it 
was  declared  that  all  estates,  terms,  *and  any  other  inter-  [*495J 

ests  or  profits  whatsoever  out  of  lands,  to  be  made,  suffer- 
ed or  done,  to  or  for  the  use  of  any  such  person,  or  upon 
any  trust  or  confidence  mediately  or  immediately  to  or  for 
his  benefit  or'  relief,  should  be  utterly  void  and  of  none 
effect,  to  all  intents,  purposes  and  constructions  whatsoever. 

For  the  protestant  heir,  it  was  contended  that  the  devise 
of  the^residuary  interest  described  in  the  will  was  a  devise 
of  land,  and  that  the  word  ''purchase"  in  its  legal  sense 
includes  devise ;  and  that  the  devisef  therefore,  of  this  in- 
terest for  the  benefit  of  the  two  papists,  was  void.  But  on 
the  other  side,  it  was  insisted  that  the  devise  in  question 
did  not  come  witjiun  the  prohibitions  of  the  statute ;  as  well 
because  it  was  the  bequest  of  the  residue  of  the  proceeds 
of  the  sale  of  the  land,  and  not  of  the  land  itself,  as  because 
the  statute  did  not,  by  disabling  the  papist  to  purchase^  ne* 
^cessarily  disable  him  from  taking  by  devise ;  and  it  was 
insisted  that  the  word  ''  purchase''  was  not  to  be  taken  in 
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ALBANY,    it«  t6cbiiic«l  legal  sense  as  opposed  to  descent,  but  wm  %n 
be  iinderstood  in  the  vulgar  acceptation  of  the  tena,  as 


T.  meaning  an  acquisition  ok  <tn  estate  by  the  party's  own  act  ^ 

^^^Bod^r  and  to  illustrate  and  enforce  the  argument,  reference  was 
had  by  the  counsel  to  the  prior  clause  of  the  section  rea^ 
pecting  infants,  where  the  statute  makes  use  of  the  woida 
'^  devise,  limitation  and  descent ;"  and  it  was  urged  that 
the  legislature,  if  they  understood  the  word  <*  purchase"  in 
its  legal  acceptance,  might  have  used  that  word  to  supply 
the  place  of  both  ^'  limitation*'  and  ''  devise,'*  but  that,  by 
using  both  the  words  ^'  devise^  and  '^  limitation**  in  the  first 
provision,  and  omitting  the  word  ''  devise"  and  substituting 
the  word ''  purchase"  for  limitation  in  the  second  provision, 
an  intention  was  clearly  manifested  to  use  the  word  in  its 
limited  sense ;  and  it  was  observed  that  the  words  imme^ 
diately  following ^he  term  ^'purchase,"  tii.  'Mn  his  name 
or  to  his  use,"  seemed  to  restrain  and  confine  the  word 
<«  purchase"  to  some  act  to  be  done  bjr  the  party  to  whom 
the  estate  moves.  The  court  expressed  no  opinion  as  to 
the  meaning  of  the  term  '^  purchase,"  but  decided  the  cause 
[*496]  upon  the  other  point  *of  the  case ;  and  the  ohanoellor,  widi 

the  consent  of  all  the  judges,  except  Parker,  chief  justice, 
resolved  that  the  devise  of  the  surplus  money  after  dd)ts 
and  legacies  paid  to  the  papists,  was  a  good  devise,  not- 
withstanding the  statute  disabUng  papists  from  purchasing 
lands,  the  surplus  money  being  a  personal  interest,  and 
therefore  not  made  Toid  by  either  the  words  or  intention  of 
the  act.  But  from  this  decree  there  was  an  appeal  to  the 
house  of  lords,  and  three  questions  were  made  uponlhe  ar<^ 
goment  of  the  appeal,  the  third  of  which  was  whether  a 
papist  was  disabled  Jgr  the  act  of  parliament  fix^m  taking 
land  by  devise  7  It  was  insisted  on  the  part  of  the  appelant 
that  he  was ;  and  it  was  said  that  there  was  no  one  word  in 
the  law  of  a  more  determined  fixed  signification  than  "  pur* 
chase ;"  that  it  stood  by  law  opposed  to  descent,  and  when 
erer  does  not  come  to  land  by  descent,  is,  in  the  language 
of  the  law,  said  to  take  by  purchase ;  and  that  acts  of  par^ 
liament  are  to  be  understood  in  a  legal  sense,  unless  the^ 
subject  matter  of  the  act  apparently  hinders  it.    On  tha 
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•ther  8ide»  for  the  respondenti,  it  wm  contended  that  the     ALBANY, 
word  **  purobMe."  in  the  Tulgar  and  oouunon  acceptation  of 


it,  does  not  import  '^  devise,"  but  ia  to  be  defined  to  be  the  t. 

poeaeseion  of  land  that  a  man  comes  to  by  his  own  act ;  ^i^%,J^' 
and  a  train  of  reasoning  is  given  to  show  that  the  word 
'^purchase"  could  not  be  so  construed  as  to  include  devise,  - 
wkhoQt  making  tbe*act  contradict  itself.  The  decree  was 
reversed  by  a  great  majority ;  and  the  decision  necessarily 
included  the  determination  of  the  point,  that  the  disability 
to  purchaae  disables  from  taking  by  deyise.    (10  Mod.  230.) 

On  the  argument  in  the  court  of  cbanoery,  the  third 
clause  of  the  act,  declaring  that  sH  estates  to  be  made,  suf- 
fered or  done  for  the  use  or  benefit  of  such  persons  as  were 
disabled  by  the  act  to  purchase,  ihould  be  void,  was  relied 
upon  by  the  counsel  for  the  protestant  heir  in  support  of  the 
construction  of  the  word  '*  purchase*'  contended  for  by  them, 
and  as  showing  that  devises  were  intended  to  be  embraced 
in  the  term ;  but  the  answer  was  that  the  clause  thus  relied 
on  could  not  make  a  devisee  a  purchaser,  became  it  is  not 
an  independent  clause,  but  explanatory  *of  that  which  pre-  r*497 1 

cedes  it,  the  word  ^*  such,"  plainly  coupling  the  two  together ; 
the  former  faicapacitating  a  papist  to  purohasoi  and  the  lat- 
ter providing  that  if  he  did  so,  the  purchase  should  be  void. 
But  the  main  point;  both  in  the. court  of  chancery  and  the 
house  of  lords,  upon  that  part  of  the  case,  was  the  general 
question  whether  the  word  **  purchase"  included  ''  devise ; 
and  in  the  house  of  lords  the  stress  was  upon  the  legal  oon- 
struotion  of  the  word  ^<  purchase,"  and  it  was  forcibly  urged 
that  legislators  are  presumed  to  speak  the  language  of  the 
law,  and  to  know  what  the  legal  import  of  words  is,  and 
therefore  acts  of  parliament  are  to  be  understood  in  a  legal 
sense,  unless  the  subject  matter  of  the  act  apparently  hin- 
ders it ;  and  these  I  apprehend  were  the  grquiuis  of  the  de- 
oision  of  the  court.  This  case  was  decided  in  the  thirteenth 
year  of  the  reign  of  Queen  Anna. 

Not  long  afterwards,  in  the  sixth  year  of  the  reign  of  j 

George  the  First,  the  case  of  Mr.  Ratcliffe  occurred,  ( X  Str. 
fW7,)  in  which  the  point  was  again  agiteted,  and  judicial 
opinions  expressed  upon  it.    The  caae  was  that  James  earl 
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ALBANY,     of  Dtrwentwater,  who  was  a  papist,  being  seised  of  the 

^ — '■ '—  premises  in  question,  in  fee  tail,  under  a  settlement  which 

McCartee  y^^  ^^^^  made  of  the  same  by  Francis  Ratcliffe,  his  grand- 
^i*«^  Av-  father,  for  the  purpose  of  docking  the  entail,  conreyed  the 
estate  to  two  persons  who  were  protestants,  in  order  to 
make  them  tenants  of  the  freehold,  till  a  common  recoreiy 
was  suffered  ;  and  the  same  being  sittiated  in  the  county 
palatine  of  Durham,  two  several  recoveries  were  had  and 
suffered  of  the  estate,  both  of  which  were  declared  to  be  to 
the  use  of  the  earl  in  fee ;  and  earl  James  being  thus  seised 
of  the  fee  on  his  marriage,  settled  the  same  upon  himself 
for  life,  then  to  his  lady  for  life,  with  remainder  to  the  first 
and  every  other  son  of  the  marriage  in  tail  made,  with  ser- 
eral  remainders  over,  and  proper  limitations  to  trustees  to 
preserve  contingent  remainders .  The  marriage  took  effect, 
and  Mr.  Ratcliffe  was  the  eldest  son ;  earl  James  was  at- 
tainted of  high  treason  and  executed,  and  all  estates  tail  of 
I  *498]  persons  attainted  of  treason,  being  ^vested  by  statute  in  the 

crown  in  fee,  the  commissioners  seized  this  estate  as  forfeit* 
'  ed  by  the  attainder  of  the  earl  James,  upon  which  Mr.  Rat- 
cliffe put  in  his  claim,  insisting  that  his  father  was  only  ten- 
ant for  life,  and  that  he,  upon  the  death  of  his  father,  became 
entitled,  and  then  had  the  right  to  the  remainder  in  tail 
The  claim  was  disallowed ;  the  commissioners  being  of 
opinion  that  earl  James  was  disabled  by  11  &  12W.  3,  to 
suffer  the  recovery,  and  consequently  remained  tenant  in 
tail  under  the  settlement  of  Sir  Francis,  his  grandfather, 
and  so  the  crown  was  entitled  to  the  fee.  The  claimant 
appealed  to  the  delegates,  consisting  of  five  of  the  judges, 
and  the  cause  was  argued  several  times  at  the  bar.  The 
great  question  was,  whether  a  papist  tenant  in  tail,  could, 
since  the  statute  of  1 1  A:  12  W.  3,  ch.  4,  suffer  a  recovery 
to  the  use  of  himself  in  fee.  Mr.  Justice  Fortescue  was  of 
opinion  that  the  recovery  was  a  purchase  within  the  mean- 
ing of  the  act,  and  that  the  claim  was  properly  disallowed, 
and  the  decree  ought  to  be  affirmed.  The  other  four  judges 
held  that  the  recovery  not  being  the  acquisition  of  any  new 
estate  or  interest,  but  merely  a  modification  of  the  estate 
he  had  before,  operating  as  a  bar  or  extinguishment  of  a 
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limitation,  and  chanffinff  the  course  of  descent,  but  not  con-     ALBANY, 

Beo.  1827. 

ferring  any  new  interest  upon  the  owner  of  the  inheritance,  ' '— 

was  not  a  purchase  within  the  meaning  of  the  act.  And  °  y. 
the  claim  was  held  valid,  and  the  decree  which  disallowed  ^^^^Ljiff^ 
it  was  reversed.  But  all  the  judges  who  mentioned  the 
point,  concurred  in  the  opinion  that  a  devise  is  a  purchase 
within  the  act.  Three  of  the  judges  refer  to  the  case  of 
Roper  V.  Radcliffe,  as  establishing  the  principle  that  a 
devise  is  a  purchase ;  and  all  the  judges  express  their  deci-* 
ded  approbation  of  that  principle,  except  baron  Montague, 
whose  opinion  turning  upon  another  point  of  the  case,  he 
declined  entering  upon  this.  The  arguments  urged  by  the 
judges  who  spoke  to  the  point,  illustrate  and  confirm  the 
doctrine  of  the  case  of  Roper  v.  Radcliffe.  One  of  them 
observes  that  the  word  purchase  has  a  known  signification, 
in  which  it  has  constantly  been  used  ^y  prof essional  men,  [*499] 

without  any  variatioi) ;  and  the  court  cannot  depart  from 
it  without  an  express  direction  in  the  body  of  the  act.  If 
the  legislature  had  intended  to  confine  the  disability  to  pur- 
chasers for  valuable  considemtion  they  would  have  used- 
some  expression  or  have  introduced  some  provision  to  indi- 
cate that  intention ;  but  the  word,  as  employed  in  the  stat- 
ute, being  unrestrained,  and  without  qualification,  and  nei« 
ther  the  object  of  the  legislature  nor  the  general  intent,  as 
collected  from  the'  wliole  statute  taken  t<^ether,  requiring 
It  to  be  understood  in  a  more  limited  sense,  the  legal  mean-* 
ing  of  the  word  must  prevail. 

If  it  be  objected  that  this  case  of  Ratclifie,  in  deter-* 
mining  that  the  conveyance  by  common  recovery  was  not 
a  purchase  within  the  meaning  of  the  act,  has  overruled  or 
qualified  the  principle  of  the  prior  decision,  the  answer  is, 
that  the  ground  of  the  case  of  Ratcliffe  was,  that  the  des* 
truction  of  the  estate  tail  by  the  recovery  and  the  substitu* 
tion  of  an  estate  in  fee  in  the  same  owner,  and  for  the  same  , 

lands,  was  not  a  purchase ;  that  it  was  not  the  acquisition 
of  a  new  estate,  but  a  change  only  in  the  tenure  of  the  old 
estate.  Mr.  Justice  Tracy,  in  his  argument,  defines  a  pur- 
chase to  be  an  acquisition  ret  alterius^  either  by  free  gift  of 
the  former  owner,  or  for  a  valuable  consideration ;  and  he 
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^^EAlNTf    relied  on  1  Ips.  18,  b.  aa  aa  authoritj  in  eappoTt  of  hie  de- 
fimtioa. 


MoCwtM 


r.  Why  doee  not  the  prinoiple  of  these  deoiaions  apply  to  tUe 

^^^l^^l^g^^jj^*  case  of  the  Orphan  Aeylom  Society  1  If  the  term  purchamt 
unqualified  by  other  words,  when  used  in  a  disabling  stal* 
utCi  comprehends  an  acquisition  by  devise»  why  must  not 
its  meaning  be  the  same  in  an  enabling  act  ?  If  a  petty 
who  is  disabled  by  statute  to  purchase,  cannot  take  by  wilL 
because  a  dcTise  is  a  purchaae,  why  is  it  that  a  party  who 
is  made  capable  in  law  of  purchasingi  shall  not  have  a  ca« 
pacity  to  take  by  devise,  when  a  derise  is  held  to*  be  pur* 
chas^?  My  understanding  is  unable  to  discern  a  solid 
distinction ;  and  I  refer  to  the  cases  already  cited  to  shoV| 
that  the  rule  applied  to  devises  of  land  to  papists,  prevails 
[  *500]  in  other  cases  of  disability  *by  statute  to  take  by  purchase^ 

and  that  the  aame  rale  ia  equally  applied  to  eiiabling  stat- 
utes. The  chief  justice  in  the  court  of  K.  B.  in  his  second 
argument  in  the  case  of  Roper  v.  Radoliffe,  refers  to  the 
statute  of  15  Rich»  ^  c.  5,  which  in  eXtendiiig  the  statute 
de  religioM  to  certain  cirU  eorporationa,  uses  these  tenns : 
**From  thenceforth  they  shall  not  purchase  to  them  and 
their  oommonaltieB,"  &c.,  and  he  says  that  it  was  never 
doubted  but  that  it  would  extend  to  what  ahould  be  givea 
to  them  as  well  as  to  what  they  ahpuld  buy ;  and  comment* 
ing  upon  the  word  ^^  purchase,"  and  repeUing  the  sii^gges* 
tion  of  a  diflferenae  between  the  worda  "  to  purchase"  and 
'/  to  take  by  purchase,"  he  says  it  is  clear  they  are  all  OBe, 
and  the  verb  ^^  to  purchase''  is  evidently  used  in  the  same 
sense  as  ^*  to  take  by  purchase,"  and  that  in  1  las,  2,  a.  k 
ft  is  used  so  near  a  dozen  times ;  and  he  addss  that  the  licenses 
to  abbeys  after  the  statute  of  Mertob,  are  generally  only 
leave  to  purchase,  (so  ara  charters  to  oorporation»y)  but  that 
no  one  ever  doubted  but  ^tvtX  thereby  they  might  take  what 
was  given  them,  as  well  as  what  they  ahould  buy  and  pay 
fer. 

In  the  case  of  the  AttOmey-^General  v*  Bowyer,  (3  Yea. 
727,  728,)  where  the  deviat  Was  of  the  r^nts  ai^  profits  of 
lands  m  trust  for  the  purpose  of  purchasing  grounds  and 
building  a  college  thereon^  and  the  fertber  truet  to  obfaii,  a 
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oharter  tttid  lioeiuie>th«  chaao^llor  olMerv«tf»  Ihat  the  6A««    AUANT, 
would  have  b^en  eliietl;  the  saiMi  fUppoting  the  devit^ 


bad  been  to  an  ejostiog  coUeg e»  whkh  had  d&hauited  its  v. 

Eeeniei  to  hold  in  lawtoiain ;  ftw  uatil  thttt  Ucenee  had  been  ^^^l^{^ 
egctended  on  the  pasrt  o£  the  orown,  the  oolleg e  haviatf  no 
pofwer  to  hold  in  mortmain,,  could  not  have  taiMn  any  legal 
interest  in  the  land ;  thUB  dietinetl/  intimating  that  a  body 
ootfporatoi  authorieed  by  lioenee  to  hold  real  estate,  may 
take  lands  by  devise ;  andWeoddesoni  In  hi#  lectures  on  the 
laws  of  £nglatidi  (d  voL  806»>  states,  that  oorp<Mralion3  in 
general  are  instable  of  being  devisee  of  land,  unless  they  * 
kave  a  Uoenee  to  putohase  by  moHmttini  That  ooeAmenta* 
tor  must  therefore  have  understood  the  Uw  to  be,  that  an 
antiiority  or  license  to  purohase  lands,  Was  suffieient  10  En- 
able a  oorporata  body  to  take  them  by  devisei 

*The  ftiU  fosce  of  th^ae  atithorities  and  thii  reaaoningi  [*5012 

applies  to  the  caB6 1  am  now  considering,  Thd  terms  used 
1^  the  legislature  in  the  act  to  incoipomte  the  Orphan 
Asyhun  Society  are  large  and  oomprehflnsiVe.  The*  society 
IB  made  capable  in  law  ef  pmrchasing,  holding  and  convey^ 
tsig  any  estate  csal  or  petional,  for  ttie  us^  of  the  corpora* 
tien ;  said  by  the  last  seelioa  ^{  the  asfl3  ij»  declared  that 
the  same  shall  be  construed  benignly  and  favorably,  fof 
etery  httmone^  charitable  and  lasidahle  purpose  thi^rdfai 
cratefawd.  The  only  Untits  to  this  .extensive  grant  of 
pawttf  arp  4iat  suck  estale  shall  never  esteeed  in  v^ne. 
•100,000,  nor  be  applied  to  any  other  purpoaes  than  those 
for  which  tke  cbrporalaon  is  established^  No  expression,  is 
ibimd'  in  the  act  ipialifying  the  word  *^  purchase^''  or  show* 
ibg  any  inlention  to  limit  it  to  purchases  for  donsideratbn* 
Why  Ihen  is  it  not  to  be  midiastood  in  its  liegs2  sense  t 
The  rule  of  construction  established  by  thCicaaes^  req^irei 
it  to  be  interpreted  according  to  the  comprehensive  mean* 
il^  the  law  attaches  to  it ;  and  if  the  word  admits  of  two 
aomtructioiis,  and  there  is  roojn  to  dotlbt  whicb  was  ixh 
tended,  it  was  by  the  express  dkectioii  of  thj&kegislature  to 
be  conatmed  favorably  for  the  purposes  of  the  institnticn ; 
mmi  ikat  direction  camusk  be  aattsfind  by  aby  oonatmotiott 
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ALBAKf,    that  narrows  the  capacity  of  the  corporation  to  take  bene 

■        ^  ficial  interests  for  the  furtherance  of  those  purposes. 

V.  An  act  of  the  legislature  with  us  must  surely  have  ai 

^lum*Soctety '  rowch  efficacy  as  the  license  of  the  crown  in  England,  and 
ought  to  receive  a  construction  as  liberal  and  beneficial^ 
for  the  corporation  it  creates.  Upon  the  whole  matter, 
therefore,  my  conclusion  is,  that  the  Orphan  Asylum  So* 
ciety,  are  enabled  by  their  charter  to  take  lands  by  devisei 
and  may  therefore  lawfully  enjoy  the  bounty  of  the  testa- 
tor, and  dispense  it  in  the  charity  they  administer,  without 
hindrance  from  the  exception  in  the  statute  of  wills,  even 
if  the  lands  should  be  held  to  be  vested  inmiediately  in  the 
corporation  itself. 

These  are  my  views  of  the  merits  of  this  cause ;  and  if 
I  am  correct  in  them,  the  objection  taken  by  the  defendant's 
counsel  to  the  bill  for  want  of  parties,  cannot  be  sustained. 
The  ground  of  that  exception  is,  that  the  legal  estate,  in 
I  •602]  the  •events  that  have  happened,  has  resulted  to  the  heir,  and 

become  vested  in  him  by  descent.  Is  that  ground  tenable  ? 
Where  the  legal  estate  never  vests  in  the  devisee,  as  a 
general  rule,  it  descends  or  results  to  the  heir ;  and  on  the 
same  principle,  if  the  devisee  takes  a  partial  interest  in  the 
estate,  or  a  surplus  of  interest  remains  after  fully  satisfying 
all  the  trusts  or  purposes  of  the  will,  the  heir  may  be  enti* 
tl^dto  the  residue.  But  where  the  whol»  legal  estate  is 
devised  to  a  trustee  upon  trusts  which  are  perpetual  and 
definite,  and  exhaust  the  whole  interest  of  the  testator,  how 
can  that  legal  estate  result  or  descend  to  the  heir  at  law? 
This  testator,  by  devising  his  estate  to  persons  capable  of 
taking  lands  by  devise,  prevented  that  estate  from  descend* 
ing  to  his  heirs  ;  and  whatever  may  become  of  the  trust 
for  the  complainants,  the  legal  estate  is  in  the  executors  as 
devisee* 

In  the  case  of  Doe  ex  dent.  Toone  t).  Copestake,  (6  East, 
828,)  it  was  said  by  the  chief  justice,  '^  that  the  legal  estate 
being  given  to  trustees,  must  rest  with  them ;  and  they  mutt 
be  entitled  to  recover  at  law  upon  the  legal  title,  in  what- 
ever manner  the  court  of  chancery  may  afterwards  deal 
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with  the  application  of  it."      In  that  case,  the  testat<Nr     ALBANY, 
deviBed  a  messuage  and  premises  to  the  plamtins  upon 


•  trust,  after  payment  of  debts  and  legacies,  to  apply  the  ▼. 

overplus  or  reversion  of  the  devised  premises  in  such  man-  ^Sm'socUt*^ 
ner  as  the  trustees,  aqd  the  o$ciating  minister  of  a  Metho- 
dist congregation  in  the  will  mentioned,  should  from  time  to 
time  think  fit  to  apply  the  same.  This  ^^as  contended  on  the 
part  of  the  defendant,  to  be  a  devise  to  charitable  uses,  and 
void  by  the  statute  of  9  Geo.  2,  c.  36.  But  the  plaintiffs 
denied  it  to  be  a  devise  to  charitable  uses,  and  insisted, 
that  if  it  was  so,  the  legal  estate  having  passed  to  them  as 
trustees,  they  were  entitled  to  recover  at  law.  The  court 
held  it  not  to  be  a  devise  to  charitable  uses,  and  so  not 
within  the  statute,  and  g&ve  judgment  for  the  plaintiffs. 

The  principle  of  that  case  appears  to  me  to  apply  to  this. 
In  this  case,  tlfe  devise  to  the  executors  took  effect,  and 
the  estate  vested  in  them  as  trustees  to  the  use  of  the  will, 
and  continued  in  them  during  the  life  time  of  the  testator's 
child,  and  it  must  sttil  rest  with  them. 

*The  testator  in  this  will,  has  made  the  provision  for  his  [*503] 

heir  at  law,  which  he  intended  for  him,  and  has  expressly 
devised  all  the  residue  of  his  estate  to  the  defendants,  sub- 
ject to  the  trusts  of  his  will ;  and  if  the  legal  estate  cannot 
unite  with  the  use,  it  remains  in  the  trustees,  and  it  is  for 
this  court  to  determine  upon  the  equitable  principles  appli- 
cable to  the  case,  whether  they  do  not  still  hold  it  clothed 
with  the  trusts  of  the  will  for  the  benefit  of  the  charity.  The 
heir  at  law  then  was  not  a  necessary  party  to  the  suit  \  but 
the  bill  is  properly  filed  against  the  trustees.  And  even  if 
the  legal  title  should  be  held  to  be  vested  in  the  complain- 
ants, the  trustees,  who  continue  in  the  possession  of  the 
estate,  and  the  receipt  of  the  rents  and  profits,  will  be  ac- 
countable to  them  for  the  same,  and  the  complainants  are 
consequently  entitled,  whether  held  to  be  the  legal  or  the 
equitable  owners,  to  an  account,  and  to  be  let  into  the  en- 
joyment of  the  estate. 

Being  satisfied,  therefore,  that  the  trust  vested  by  this 

will  in  these  executors  for  the  complainants,  was,  in  its 

rigin,  a  legal  and  valid  trust,  and  that  it  still  subsists  and 
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AUAirr,    ttbttiftifiii  fai  full  fbrce ;  or  that  if  It  bas  been  est^ntid  by  flu 

— ^^^ — ^  fitattite  of  usei,  and  the  legal  estsrle  has  pasadd  to  th#  oom« 

T.  plainants,  or  that  estate  id  otherwise  rsttad  ib  thmi|  tbd^ 

^um'Sicte^'  ^'^^  ^^  entitled  to  hold  it  for  the  charitablo  tmrposM  to 

which  it  was  deroted  by  the  testator ;  fiay  opiiiio&  is,  tihtt 

the  complainants  are  entitled  to  have  the  lands  conreyedto 

and  Settled  upon  them ;  to  be  applied  by  Ihemto  thd  cbtri 

table  purposes  of  the  9ociety,  and  that  they  are  t6  be  kt 

Into  the  possession  and  enjoyment  of  the  estate,  and  to  bare 

an  account  of  the  same,  and  of  the  rents  and  profits  thereof 

from  the  trustees,  and  I  shall  decree  accordingly. 

/.  Piatt  &  J,  V.  Henry,  for  the  appellant* 

S.  Boyd  4"  D»  B.  Ogden,  for  the  respondents. 

s 

The  points  snd  authorities  are  so  fully  considered  in  iht 
opmionB  of  his  honor,  the  chancellor,  in  assignbig  the  rea- 
sons for  his  decree,  and  the  judges  of  this  court,  that  it  is 
deemed  unneoessaiy  to  give  the  arguments  of  counsel ;  and 
[*504] '  ^he  more  especially  as  it  will  be  percsired  that  the  cause 
turned  here  upon  a  point  of  constmction  on  the  wilL  and  a 

Conatruction     -  .     .1      ^  •  ..       ^1  t     ^ 

of  the  wiu.      clause  in  the  act  mcorporatmg  the  respondents. 

Woonwonni,  3.    The  will  of  the  testst<^  declares,  that 

if  he  left  any  child  aKte  at  this  timf  of  his  death,  the  eie- 

outers  should  receive  the  rents  and  pro^  for  the  benefit 

of  such  child,  until  it  should  sdtain  the  age  of  21  yoars  or 

marry* 

It  oontdned     The  Mxt  clause  devises  the  rest  and  residue  of  the  real 

to  the  refpond-  and  poTsonal  estate  to  the  respondents,  to  take  effect  imme- 

^^^'  diately  after  debts  and  legacies  are  paid,  if  tfa«  teslator 

should  leave  no  child;  and  if  he  should  leave  a.  child,  thim 

upon  the  death,  marriage,  or  attaining  of  21  years  of  age  of 

such  child* 

From  this  statement,  it  is  evident  that  had  there  been  no 
tMldj  the  devise  was  dire<^  to  the  respondents ;  and  in  that 
event,  it  was  undoubtedly  intended  they  should  take  imme- 
^ately.    But  there  was  a  child  {  and  coAseqoeatly  no  as* 


late  pa98ed  to  the  resppi^deqts  ^t  tl)^ejdefkth^.9f  ^ the  te8t^t9r.    /A.LBANY, 
The  latter  part  pf  the  preceding  clause  is  to  be  taken  in   ':^.'- — — ^ 
Gonneotion  with  that  giving  the  rents  ai)d  pr^^ts,  to  the  child  v.' 

if  any  waa  left,  inasmuch  as  the  executors  were,  to  **pp]y  ^ijjjj^g  i^^ 
.  the  ire^nts  and  profits,  until  marriage  or  21  years  of  age. 
.  .The  testator  suspendeid  the  vesting  of^  the  estate  in  the  re* 
spondents  until  the  happening,  pf  either  9f  those  events. 
Upon,  the  contingency  taking  place,,  the  devise  is  direct  to 
the  respondents. 

Thus  far  the  intept  is  plain ;.  but  jt  will  be  observed  that 
the  will  had  not  yet  .declared  in  whom  the  leg^il  estate  should 
be  vested  from  and  after  .the, death  of  the  testator,  uptil  the 
death,  marriage,  or  lawful  age  pf  the  child. that  might  be 
left.  .  As  the  executors  were  to  receive  the  rents  and  profits 
if  the  contingency  Qontemplated  jshovtld,  happen,  it  was  ad- 
visable to  give  them  the  legal  e;9tate  during  the  continuance 
of  this  trust ;  and  acpo^^dingly  we  find  that  the  next  clause 
in  the  will  makes  such  a  provision.  Jt  devises  to  the  exe« 
cutors  all  the  real  estate  subject  to  the^tm^t  aforesaid.  .  This 
manifestly  sefers  to  such  trusts  as  the  executors  were  to 
perform.  What  axe  they  ?  .  No  other  trusts  were  imposed 
oa  them,  excepting,  that  they  should  apply  .the  rents  and 
profits  for  the  benefit  of  ther  child,  in  the  manner  the  testa- 
tor had  designated.  ,  ?They  did  not  hold  the  real  estate  in  [*505 
trust  for.  the  respondents,  to  be  conveyed  to  them  on  the 
happening  of  a  certain  event,  for  this  (to  my  mind)  con- 
clusive reason ;  there  was  no  necessity  that  they  ,shpuld  hold 
for  the  respondents^  because  the  testator  had  declared. that, 
on  a  certain  contingency,  the  estate  should  go  to  the  respon- 
dents. That  event  has  happened ;  and,  therefore,  by  force 
of  the  will,  (if  they  are  capable  of  taking,)  they  took  the 
legal  estate  directly.  They  needed  not  the  aid  of  trustees 
to  pass  this  estate  to  them.  I  consider  theijr  title  as  accru- 
ing independent  of  any  act  or  thing  tp  be  done  by  the  trus 
tees. 

Then  follows  a  further  direction,  which  is  somewhat  at 
Tariance  with  the  disposition  made  before.  .  The  testator 
proceeds  to  declare  that  whei)  the  child  shall  attain  21 
yesx^y  or  marry,  his  real  estajie, should  be  sold  by  the 

Vol.  IX.— 34 
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ALBAinr     executors,  and  one  half  of  the  proceada  to  be  paid  to  mith 

MflCartefl'     child.    Now  upon  the  established  principle  of  collecting 

V.  the  intent  from  the  whole  will  taken  together,  and  recon- 

^hra^ocle^"  ciling  discordant  parts  with  each  other,  the  question  arises, 
what  is  the  effect  of  this  clause  ?  In  the  first  place,  I 
think  it  must  be  conceded  that  it  clothes  the  executors 
with  an  additional  trust.  In  a  certain  event  they  are  to 
sell,  and  pay  half  the  proceeds  to  the  child.  How  is  this 
clause  to  operate  upon  the  preceding  devise,  which  declares 
that  on  the  death,  marriage,  or  attainment  of  21  years  bj 
the  child,  the  respondents  are  to  take  all  the  i^al  and  per- 
sonal  estate  ?  They  cannot  stand  together.  I  think  the 
effect  of  the  last  clause  is,  to  qualify  and  diminish  the 
quantum  of  interest  which  had  before  been  given  to  the 
respondents,  provided  the  child  married,  or  attained  SI 
years.  Instead  of  the  whole,  which  the  words  of  the 
preceding  «part  give,  the  testator  has,  in  the  conclusion, 
declared  that  his  child  shall  receive  half.  This,  then, 
operates  as  a  diminution  of  the  respondent's  interest  pro 
.  tanto.  It  also  changes  the  manner  of  conferring  on  them 
the  testator's  bounty.  Under  the  first  plause,  the  estate, 
such  as  it  was,  would  pass  to  them.  Under  the  latter, 
they  are  restricted  to  one  half;  and  as  the  executors  were 
to  sell  the  estate,  had  the  contingency  happened,  then  and 
in  that  case  their  claim  would  be  for  half  of  the  money, 

[*506]  not  half  of  the  land.    Upon  the  ^supposition  that  the  child 

had  lived  to  21  or  married,  I  admit  that  the  legal  estate 
would  have,  remained  in  the  executors,  until  they  had  per- 
formed the  trusts  before  specified  ;  and  had  they  refused 
to  pay  one  half  of  the  proceeds  of  the  sale,  the  respon- 
dents would  be  entitled  to  f elief .  Such  are  my  views  as 
to  the  construction  of  this  will.  If  they  are  correct,  then 
it  follows  that,  as  the  testator  left  a  child,  the  estate  did 
not  vest  in  the  respondents  at  his  death  ;  but  it  vested  in 
the  executors  subject  to  the  trusts  I  have  mentioned ;  and 
such  estate  so  vested  in  the  executors,  ceased  on  the 
death  of  the  child.  The  objects  for  which  it  was  created 
then  ceased.  There  were  no  rents  or  profite  to  receive  for 
the  benefit  of  the  childi  nor  could  there  be  a  sale  of  thi 
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Mtate.  The  death  of  the  child  was  an  eyent  which  ALBANY, 
deprived  the  executors  of  aU  further  power  or  control  over  '  ' 
the  real  estate,  and  vested  it  in  the  respondents.    If  so,  the  v. 

estate  was  devised  to  them  directly.  ^lum'sooi^* 

If  the  construction  given  is  not  erroneous  it  is  a  cim- 
ceded  point  that  the  devise  ia  void  by  reason  of  the  excep- 
tion in  the  statute  of  wills,  unless  the  authority  to  purchase, 
^ven  by  the  act  incorporating  respondents,  includes  the 
right  to  take  by  devise ;  which  forms  the  remaining  point 
in  this  cause. 

It  is  a  well  settled  rule,  that  where  there  is  a  discre-  The  act  in- 
pancy  or  disagreement  between  two  stafaites,  such  exposi-  ^S!^nd^f/by 
tion  should  be  made  as  that  both  may  stand  together.    In  tP^^^fS    them 

,  ,  .  1       .       .       ,  power  to  pur- 

the  present  case,  there  is  no  express  authority  mthe  act  chue  is  not  a 
of  incorporation  to  take  by  devise ;  but  it  is  contended  JJ^'^^ce'*' 
that  the  term  purchase  includes  devise,  as  well  as  an  actual  tioa  in  the  sta- 
purchase  for  valuable  consideration.    If  it  be  admitted   "    ^  ^    * 
that  such  is  the  legal  import  of  the  term,  it  appears  to  me 
that  does  not  decide  the  question.    The  inquiry  is,  ought 
the  term  to  be  construed  in  its  most  comprehensive  sense, 
when,  by  so  doing,  the  effect  is  to  repeal  the  express  words 
of  a  prior  statute  ?  or  in  a  nvore  limited  sense,  according 
to  the  popular  acceptation ;  thus  leaving  the  former  act 
unimpaired  ? 

It  is  laid  down  in  19  Yin.  Abr^  525,  pi,  132,  that  repeals     Repeals   by 
l?y  implication  are  things  disfavored  by  the  law,  and  never  ^favored"  by 
allowed  of  but  where  inconsistency  and  repugnancy  are  ^^  **^- 
plain  •and  unavoidable ;  "  for  these  repeals  carry  along  with  [^507] 

them  a  tacit  reflection  upon  the  legislators,  that  they  should 
ignorantly,  and  without  knowing  it^  make  one  act  repug- 
nant to  and  inconsistent  with  another ;  and  such  repeals 
have  been  ever  interpreted  so  as  to  repeal  as  little  of  the 
preceding  law  as  possible."  [1] 

It  is  also  a  rule  of  law,  that  all  acts  in  pari  materia,  are     Acts  in  pari 
to-be  taken  together  as  if  they  were  one  law.    The  statute  S!kentogeth!j! 
of  wills  prohibits  a  device  to  a  corporation;  the  act  incor- 
porating the  Orphan  Asylum  Society  declares  that  tljey  may 

fl]  Bowen  v.  Lewfe,  6  ffiU,  S81. 
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ALBANY,   .{Hufchaite  real  estate.   fln'thetnoftteitenftiTeftigDifioatmi 
^ — -—  of  the  word  pmrehasci  it  iachRiea *  a* devifei  and  tkerefose 
v.  relates  to  the  subject ^wiiich  by^tite-^stitttte  of  willsr  is  ex- 

^*S6ci^r  cepted.    These  statutes,  I  appr^end^  ought  to'  be  eenstmed 
-  together ;  and-  in  as  muoh  as  the  rights  elaimed  is^  hj  the'  for 
•mer  statute,  expressly  denied,  it-would ^seeln  to  be  more 
congenial  to  the^  spirit  of  both  acts,  to  understand  the  woid 
purchase  in  a  reitrieted  sense,- and  as  so  intended  bydM 
legislature.    The  consequence  of  such  a  eonStructifm  is, 
that  the  statute  of  wills  has  full  operation,  -uid  the  term 
'purchase  is  confined  tosuch  other  modes -of  aoquiringTeal 
estate  as  do  not  include  a  devise.    The  legislature  may  be 
considered  as  granting  to'  this  corpcNration  the  right  to  pur- 
chase subject  to  other  existing  statutes,  and  not  as  confer- 
ring a  right  to  purchase  without  restraint.    It  cannot  be 
•  that  such  a  clause  was  intendied  to  overleap  positive  resUic- 
'tions  found  in  other  statutes.    On  this  principle,  I  do  not 
perceive  why  the  statute  of  frauds,  or  that  against  nuunten- 
ance,  may  not  be  passed  over  ^as  in  effect  repealed,  so  far 
as  the  right  claimed  by  this  corporation  is  concerned.    And 
yet  it  will  not  be  pretended  that  the  ierm  f^archase  is  to  be 
carried  to  that  extent.    If  not,  what  are  the  grounds  upon 
which  the  restriction  rests  ?    Manifestly  these  :  You  may 
purchase  and  hold  real  estate  it  is  true  ;  but  in  making  the 
acquisition,  it  must  be  remembered  that  the  laws  of  the 
"  state  have  declared  tertain  requisites' essentially  necessary 
to  perfect  a  title ;  and  in  certain  eases  have  denied  the  right 
T*508]  altogether.    Whatever  *can  be  purchased  consistently  with 

these  laws,  is  granted ;  what  can  not  is  denied. 
The  right  to      Again ;  the  right  to  purchase  is  incident  ta  a  corporation, 
dTent'toi'o^I  an*  w^'^ld  «*»**  ^  *^®  Statute  had  not  conferred  the  right. 
poration.  But  I  presume  it  vrill  not  be  contended  that  this  incidental 

right,  had  the  act  of  incoipotation  been  silent,  would  have 
authorised  the  corporation  to  take  by  devise.  Why  then 
should  the  term  purchase f  when  Used  in  the  act,  hcrve  a  more 
extensive  signification  than  it  would  have  as  incidental 
to  the  power  of  the  corporation  ?  It  seems  to  me  that  in 
both  cases  the  meaning  of  the  term  is  the  same.  The  act 
conferred  no  additional  power  in  this  respect.    The  princi* 
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pal-  oljeet  of  tiiis  oIaii8#  was^  to:  limit  the  amount  oi:  ^pqt.    Ah3ANYi 
portj  the  oorpopationwaaauthorised  tohold. 


Tha^  the^  right'  to  purohase  in*  a  corporalioii  does  not  ixh.  y, 
cinde  th&  right  to  take  by  dsviee,  appears  to  hare  been  the  ^i^*sooi^^ 
opinion'  of  the  supreme  oourt  in  the  case  of  Jackson:  v». 
BEiammondy  (2  Cairn  Gas.  in  Er&.  337:)  The  opinion.  wa9 
dblivered  by  Sir;  Jnstice^  Benson.  The  construction. o£  th^'. 
aot  of\Aqpril  6th^  1784,  enabUngi  churches  to  incorpcnratd 
themselves,  was  under  consideration.  The  act  declares  that 
the  trosleee  i^pointed  under  it  shall  have  good  right  and- 
Ibrwful  authority  to  take,  acquire  andpi^rc^e  lands,  tene». 
ments  and  hereditan^nts.  The  expressions  ax«e  as  ample 
aa  m  the  act  incorporating  the  Orphan  Asylum  Society. 
It  is'  manifest,  howe^ver,  the  court  did  not  consider  those 
words  as  conferring  a  right  to  take  by  devise.  It  was  con- 
tended, l^at  by  the  statute  of  the  6th  of  Aprils  17S4» 
enabling  churches  to  incorporate  themselTes,  they  are  con-r 
structively,  (with  respeot  to  lands  possessed  or  held  by  them 
at  the  time  ofAeir  incorporation^)  made  ce^iable  of  taking 
by  dense.  The  ceoit  held  that  the  term  devise  in  that  act 
referred  to  goods  and  chattels,  not  to  landiand  tenements. 
And  it  may  here  be  observed,  that  whether  that  construc- 
tion was  well  founded  or  not,  the  t^rm  dew»  there  used 
had  reference  only  to  such  property  as  the  church  or  con- 
grega/tion  may  have  held  before,  and  at  the  tin^e  of  incor- 
poration. As  to  future  acquisitions,  *the  5th  section  of  the  [*5Q9 
act  regulates  them  in  the  terms  I  have  already  stated. 
Under  that  etause  it  was  considered  that  a  power  to  take  by 
devise  vras  not  granted.  It  was  not,  it  is  true,  the  direct 
question  before  the  court ;  but  the  view  taken  is  neverthef 
less  entitled  to  respect,  and  is  of  considerable  weight  in 
deciding  the  censtmction  of  similar  words  in  a  subsequent 
statute.  Ttom  the  scope  of  the  opinion,  I  infei  that  the 
learned  judge  entertained  no  doubt  on  this  points  He 
observes,  **  the  only  manner  in  which,  had  they  been  incor* 
porated,  they  were  capable  of  taking,  being  by  gift  or  grant, 
and  not  by  devise;'*  and  again,  when  speaking  of  the 
construction  contended  for,  that  the  word  dwife  applied  to 
lands  which  the  church  held  before  incorporation,  be  fur* 
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ALBANT,    ther  obBerves,  "if  this  constructtoB  in  to  obtain,  tfaentlrii 
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consequence  will  follole :  that  the  legislature  must  be  rap- 


T.  posed  to  have  intended  to  give  to  a  church  a  capacity  to  hold 

^m*Sod^*  landff  as  it  were  before  their  incorponcOion^  and  refuse  to 
them  a  capacity  to  take,  and  consequently  to  hold  lands 
acquired  after  their  incorporation ;  and  tMhma  a  reason  fir 
the  discrimination.^^  It  wa£  therefore  considered  that,  after 
incorporation,  the  corporate  body  could  not  take  by  devise. 

I  have  thtts  rery  briefly  given  my  views  as  to  the  con- 
struction of  this  statute ;  and  arrived  at  a  concluBion  that 
the  exception  in  the  statute  of  wills  is  not  affected  by  the 
grant  of  powers  to  the  Orphan  Asylum  Society. 

It  is  unnecessary  for  me  to  discuss  the  various  other 
questions  which  have  been  examined  by  his  honor  the  chanr 
cellor ;  as  my  opinion  upon  the  whole  case  rests  on  this 
ground ;  that,  on  the  death  of  the  child,  the  estate  was 
devised  directly  to  the  respondents ;  that  after  that  event, 
there  were  no  trusts  remaining  fcr  the  executors  to  exe- 
cute, those  imposed  upon  them  by  the  testator  having 
ceased ;  and  that  the  devise,  being  void  hy  the  statute  cf 
wiUsy  the  decree  in  the  court  below  should  be  reversed. 

Sutherland,  J.  concurred. 

[*510]  *Sava6E,  Ch.  J,  being  related  to  the  appellant,  gave  no 

opinion. 

Allen,  Datan,  Elsworth,  Hagbr,  Haet,  Lake,  He* 
Carty,  McMartin,  Waterman  and  Wilkbson,  SenatiHS, 
concurred. 

Crart,  Senator.  (After  stating  the  facts.)  Thereqwn- 
dents  claim  the  whole  residuary  estate  of  the  testator, 
The  claim  to  the  real  estate  is  resisted,  on  the  ground  that 
the  respondents,  being  a  corporation,  are  disabled  by  the 
exception  in  the  statute  concerning  vrills  to  take  by  devise 

By  this  act,  it  is  provided,  that  any  person  having  anj 
estate  in  lands,  may  at  his  own  free  will  and  pleasure,  give 
and  devise  the  same  to  any  person  or  persons,  (except 
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bodies  politic  andcorporate,)  by  his  last  wUl  and  testa-     ^;^'^^^* 
ment. 


MoCftrtee 
This  exceptioa  is  found  in  *^  an  act  to  reduce  the  laws  t. 

concerning  wills  into  one  statute/'  passed  3d  of  March,  !^^^qJ^' 
1787.  (See  1  Greenleaf  s  ed.  L.  387.)  At  that  period  the 
people  of  this  stat^  could  not  have  been  jealous  of  corpor- 
ate bodies,  for  very  few  existed.  We  must  then  look  for 
the  reason  of  this  exception  to  some  other  cause ;  and  as 
we  find  it  in  the  statute  of  Henry  8th,  it  is  most  likely  it 
was  adopted,  upon  the  authority  of  the  parliament  of  Great 
Britain ;  and  no  question  having  arisen  upon  it  in  this  state, 
the  exception  has  been  continued  in  the  subsequent  revi- 
sions of  the  laws. 

If  the  right  to  dispose  of  real  estate  by  will  is  created  by 
statute,  then  the  legislature  may  qualify  the  right ;  but  if 
it  existed  before  the  statute,  then  the  legislature  by  affimung 
it  in  one  part,  cannot  restrain  the  exercise  of  it  in  another. 

Sir  William  Blackstone  says,  (2  Com.  373,)  "  it  seems 
sufficiently  clear,  that  before  the  Conquest,  lands  were  devi- 
sable by  will.  But  upon  the  introduction  of  the  military 
tenures,  the  restraint  of  devising  lands  naturally  took  place, 
as  a  branch  of  the  feudal  doctrine  of  non-alienation  without 
the  consent  of  the  lord." 

Paley,in his  Philosophy,  (ch.  13,)  says, ''since  the  Con- 
quests  lands  in  this  cQuntry  could  not  be  devised  by  will, 
till  within  little  more  than  two  hundred  years  ago,  when 
this  ^privilege  was  restored  to  the  subject,  by  an  act  of  [^^H^ 

parliament  in  the  latter  end  of  the  reign  of  Henry  the 
Eighth.*' 

Robertson,  in  his  history  of  Charles  the  Fifth,  (1  Vol. 
note  8  of  proofis  and  illustrations,)  says,  ''  the  victorious 
troops  divided  the  conquered  lands.  Whatever  portion  of 
them  fell  to  a  soldier,  he  seized  as  the  recompense  due  to  his 
▼alor,  as  a  settlement  acquired  by  his  own  sword.  He  took 
possession  of  it  as  a  freeman  in  full  property.  He  enjoyed 
it  during  his  own  life,  and  could  dispose  of  it  at  pleasure, 
or  transmit  it  as  an  inheritance  to  his  children.  Thus  pro- 
perty in  land  became  fixed.    It  was  at  the  same  time 
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ALBANY,     allodial,  that  is,  the  posseBSoi'  had  the  eritire  right  ol' 
•     ^'' — -rr  property  and  dominion." 

V.     .         These  refererites'  cleariy  show  th^"  right  t6  dispose  of 

^j^^^Afy-  real  estatis,  by  \*ill  in  England)  previous  td  the  statute  of 

Henry  the  Eighths    And  it'is  worthy  of  reihark,  that  while 

this  light  continued,  the  tenure  by  wUibH  lands  were  held 

in'England  was  allodial ;  thfe  precise  tentirelJy' which  they 

are  held  here,  (a)' 

The   deyise      Thus,'it  would  seem  that  the  devise  of  the  real  estate  foi 

el^mlSfiawr*  ^^®  benefit' of  the  respondents,  ife  not' void  from  the  testator's 

incapacity  to  make  itV  but  valid  at  common  \k^.' 

The  reipond-      The  next  questioii  is',  as'  to  the  ability  of*  thfe  respondents 

to'uke  to  take  and  hold  real  estate.    That  is  settled'by  the  act  in- 


power  to   tal£e    *^  *«»-c  «"«  ^w*"  xccMcovauc.        ximi*  la  Dcvi^xcu  ujr  mc  ai.i  ui- 

S^"i^"  J^  corpbratihg  them^  (30th  sess^  ^.  508,' Vr,)b/ which* it  is 
tion.  enacted  that.  "  The  6rphan' Aiylum  Society  ik'the  dty  6f^ 

New  York,  by  that  liaihe  shall  b§  dapabliB  iti'  lavt^  6^  pur- 
chasing, holding  and  convcyitigj  any  estate,  real  6t  per- 
sonal, for  the  use  of  the  said'  doi^oratioil':'  Provided, 
such  estate  shall  liot  exceed  in  valuieoile  hundred  tUbukand 
dollars'." 

The  value  of  the  estate  belonging  to  the  Vespondents  no 
where  appears,  and  it  is  not  to  be  presunied  that  it  aceeds 
the  amount  allowed  to  be  held  by  theii'  chartei*. 
[•512]  •This' act  of  incorporation  ai)pears' to'hiVe  been'jiassed  on 

the  T'th  or  April','  1807  f  aiid  niajr  be  refen'ed  to  for  another 
purpose  :  ft  is  th(B  sense  of  the' legislature,  aftei^  tlie  etpe- 
rience,  under  tne  statute  cohceniliig  wills  for  twenty  yeart, 
that  the  policy  of  the  exceiitloh  in  thkt  st'dtute  was  ^ong, 
at  least  so  far  as  it  respected  the  Orphan  Asylum  in  the 
city  oil  New  York,  ind  it  niay  be  qiieytibnable  TWiether  Ae 
exceptioii  is"  not  thtis  far'  aliroguted.' 

(o)  The  remark  of  the  Reamed  senator  would  veem  to  apply  to  wousk  landi 
only  as  were  granted  by  the  people  of  this  state  before  or  since  1776 ;  not  to 
grants  beJTore  that  time  by  any  pt^er  authority.  (Vi'd^  "  act  oonceming  ien- 
inres,*'  scss.  l'6/o.  36|s.  3  and  6.  i  TL,  t'.  71*7  The  ^reiiiiiies  in  qneMioiH 
situate  in  the  citjf  oi  New  York,  probably  cSome  wilhin  the  Sd  section ;  and 
aoB  therefore  holden  in  £ree  an^  oommoi^.wM^{|ha\«ig  bee^  granted  hy  tlw 
k^g[  or  oolopli^  government,  before  1776 ;  not  by  the  ptople^  whose  ftinti 
■ione  are  aOcdioL 


OP  TH^  si^ATE  01^  NEW  YOBX.  512- 

It  Wzs  asmimea  ini  arguiiieiit;  thieit  if  the  tfe«ta*or  was  riot  ALBANT^ 
disabled  by  the  excfeptioti,  from  devisiig'tbthe-OrphanAsj^  ■  '  _^^  ' 
lutib,  it  wis  not  in  thie  power  of  the  legirilatiire  to  prerefat  v. 

devises  to  any  corporate!  riod^,  afad  to-  any  elrtent ;  but  it  ^^*so<jfe^ 
was  liirfplfeterided  that  the'legislattird  might  not  rdpeal'tKe 
exceptibti/ 

The  Orphan  Asyluin  have  the- cfapacity  to^  take  and  hold 
real  est^t^'t'otbb  atnbuht  of  ori^  hundred  thousand  doUaiis ; 
and  ar'd'not  disabled  to  takfe'bjf  device'.  On^at  jJriiKiiple 
tHeii  cah  it  b^  said  ttiey  i^all  lidttkke?^ 

Suppose  thd  statute  had  prbvidlEfdv  thkt  tb^  Orphan' Asy-- 
lum  might  take  by  d^vis^V  canitfi^prdtehdM^bta'd&vise 
in' that  casd  ^ould  not  be  valid  ? 

If  the  statute  had  enacted  that  the  Orphan  Asylutii  itiight^ 
talte  by  dfevise,  it  Would  have  be^n  a  lliiiitation''^  upbti  the 
right  to  take  generally ;  aiid  might  pb^ibly  b^'cdtlfeddbiied' 
as  excluding  the  right  to  take  in  any  other  Way  ;-  f6t  the^ 
right,  to  take  and  hold  generally  includes  all' th^  i^^ayrf  ahd 
means  by  which  property  Can  be  acquired; 

VJ^hich  of  these  statutes  then  rfhall  we  give  effect  to  ?   It  ^  "^^  »*»*"ta 

r      -i'  .      •.   ,        ,  T         ,     .  ,     V,     ..       repeals  an  old 

18  a  familiar  pnnciple,  that  a  new  statute  repeals' an  oM  one,  one,  if  inoon- 
if  inconsistent  with  it.  In  iJhe'  present'  ciase,  thte  statute  ■"*®°*  "^^  **' 
cbhceniing  wills  prohibits  a  deVisfe' to  a  coi^orate  b6dy>  and 
twenty  years  afterwards  the  legislature  incorporate  Th6' 
Orphan  A^sylum'  Society  in  the  city  of  New  York ;  and  de- 
clare the  society,  by  that  name,  capa^l^  in  few  of  purchas- 
ing', holding  and  conv^jring  any  estati,^  &c.  I  n^ed  not 
niention  that  tifl'e  by  purchase  includes  that  by  devise. 

Thtis  it  will  be  seen  that  both  statiite^ihay  staiid  tog^ctHi^f 
and^  that  is  desirable,  whether  inadvertently  6r  adviseffly 


*But  there  is  another  view  of  the  subject,  which  WouJJ  [•SISJ 

mduce  me  to  be  in  favor  of  aflSrming  ihe  decision  of  ihe 
chanceuof. 

All  tenures  of  land  granted  by  the  people  of  tKi*  rtat^, 
&c,j  siiafi  be  and  remain  allodial  and  not  feodal.  (l  Sl/  L. 
71.)  (6) 

(^  Sat  lee  note  (a)'  aato|  Hi. 
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ALBANY,        This  act  was  passed  before  the  act  concerning  wills. 
-^_'       ^Allodium,  as  defined  by  Blackstone,  is  the  land  possei* 
V.  Bed  by  a  mw  in  his  own  right,  without  owing  any  rest  or 

^^*Lid^r  service  to  any  superior.    (2  BL  Com,  104.)^ 

The  absolute  r^hts  of  each  indivijdual  are  the  right  of 
personal  security,  the  right  of  personal  Uberty,  and  the  right 
of  priyate  property.    (3  Bl.  Com.  119.) 

It  is  the  lastt,  that  of  private  property,  which  has  been 
invaded  by  the  exceptioi^  in  thie  statute  concerning  wills. 
Whether  Che      And  I  now  advert  again  to  the  argument,  that  if  the  de- 

legislature  ..  .*.  .1.1  •        •! 

have  power  to  '^^^  ^  question  1$  uot  withm  the  exception  m  the  act  con- 
viaM*to  *^  ceming  wills,  it  i^  not  in  the  power  of  the  legislature  to 
rate     bodies,  restrain  devises  to  corporate  bodies.     And  I  ask  why  it 

exMnined.  should  be? 

The  very  definition  of  municipal  law  limits  the  power  of 
the  legislature  to  commanding  what  is  right,  and  prohibit- 
ing what  is  wrong. 

If  the  legislature  can  restrain  us  as  it  respects  our  chari- 
table donations,  they  may  also  compel  us  to  make  them ; 
for  whatever  is  a  subject  of  legislation  may  be  commanded 
M  well  as  prohibited. 

And  if  the  legii^lature  can  declare  a  devise  to  the  Orphan 
Asylum  invalid,  they  may,  upon  the  same  principle,  make 
us  pay  tithes. of  all  we  possess. 

This  is  a  free  representative  government ;  and  one  of  the 
prominent  features  by  which  it  is  distinguished  from  a  des- 
potic one  is,  the  preservation  and  protectjon  of  individual 
right ;  for  it  can  make  no  difference  with  the  citizen  what 
the  form  of  government  is  that  oppresses  him,  and  deprives 
him  of  his  right ;  whether  it  consists  of  one  tyrant  or  one 
hundred  and  sixty,  if  his  suffering  and  deprivation  are  the 
same. 
[*514  *It  is  difficult  to  conceive  on  what  principle  men  elected 

by  the  people  for  public  purposes,  can  limit  and  restrain 
individuals  in  the  exercis0  of  their  legitimate  rights. 

If  individuals  give  up  any  part  of  their  rights  by  becom- 
ing members  of  society,  it  is  that  they  may  obtain  protec- 
tion for  such  as  remain ;  and  on  the  same  principle  that 
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lemanded  by  tbe  goyernment,  protection  is 
claimed  by  the  citizen ;  and  if  not  granted,  the  original 


aHegiance  is  demanded  by  tbe  government,  protection  is    ALBAVT, 


Id^cCartee 

compact  is  broken.  y. 

If  courts  of  justice  have  occasion  to  advert  to  first  prin-  ^j^^^^ij^?* 
ciples  the  object  should  be  the  protection  of  individual  right 
and  not  to  confirm  legislative  usurpation.  And  in  a  gov- 
ernment founded  on  principle,  it  is  the  duty  of  the  judiciary 
department  to  decide  in  favor  of  individual  right,  when  it  is 
required  to  be  done,  on  fundamental  principles,  though  it 
should  be  to  declare  invalid  an  act  of  the  legislature.  Tbe 
contest  which  ended  in  the  separation  of  these  United 
States  from  Ghreat  Britain,  was  a  contest  for  individual  right, 
intended  to  be  secured  by  the  G<M[istituti(»i  of  the  United 
States.  But  of  what  avail  is  it,  that  no  law  shall  be 
passed  impairing  the  obligation  of  a  contract,  or  that  pri- 
vate property  shall  not  be  taken  for  public  use,  without  a 
just  compensation,  if  the  paramount  right  to  dispose  of  our 
property  by  will  is  denied  us  ? 

In  a  government  founded  on  principle,  the  application  of 
it  is  the  only  limitation  of  power.  The  judiciary,  although 
the  weakest,  is  the  most  independent  branch  of  the  govern* 
ment,  and  the  only  branch  that  can,  by  the  force  of  princi* 
pie,  limit  and  restrain  the  exercise  of  power.  Can  it  then 
admit  of  a  doubt,  that  it  is  the  duty  of  the  judiciary  so  to 
apply  principle  as  to  prevent  any  encroachment  by  the 
legislature  upon  individual  right  ? 

Although  I  have  taken  a  view  of  the  subject  somewhat 
difiTerent  from  the  chancellor,  I  am  however  satisfied  with 
the  different  views  which  he  has  taken.  Yet  I  think  his 
decree  ought  to  be  so  modified  as  to  allow  the  appellant  hia 
costs ;  inasmuch  as  he  has  acted  under  the  advice  of  coun- 
sel, and  I  see  nothing  reprehensible  in  his  conduct. 

^TEBBiNs,  Senator.     The  merits  of  this  case  dcFnot  ^515 

appear  to  me  to  lie  beneath  the  mass  of  learning  which  has 
been  displayed  in  the  investigation  of  the  case. 
'    As  I  view  it,  the  inquiries  whetlier  a  devise  of  lands  to  a 
corporation  directly,  is  void  or  not  under  the  statute  of  wills, 
and  if  void|  whether  such  a  devise  can  be  sustained  in  equily 


gl^y  CASBS^  IN-  TH£  OOUAT  OF  ESiL(A8 

AL0AKT,»    in  -virtue- of  the^genera  powerfi^and  iurisdiotion-af  tbeamit 

Dec.  1827.         -    ,  .       °  r  f     ^.   j  7^1  ^     .   , 

df  ohancery  inicase^  of  trusty  do  not  become  matenaL 


y^.  The  questions  presented  by  the  case,'  as'  I  yiew  iti-aie 

^J^^P^-^  Jirrt,  Whetherthetestator?  (Philip  Jacobs)  devised  the  nal 
estate  in  question  to  the  corporation  directly;,  or  ta  his 
The  qoesttoiui.  ^recutors,  subject' to>  the  trusts  mentioned  in  the  will; 
stcond'f  whethe^  the:  devise  tO' trustees  for  the  uses  of.  the- 
res|)ondentff,  is^a' valid-  devise^  under  which:  they  can- take 
as  eiBstuis  que  use;!  snAthitdf  whether  the  use^is  execntei 
by' the  stautute  ofusefei^  and*  if  so„ti\e  effects 

To  carry  itito'  eiiect  the  iiUeation  of  the.  testator,  .is<a4>ar- 
diaal  mle  in  the  constmction'  of  wills*;  and  to  do  so,  it  ir 
liec^ssary  to- give  effeict  to  every  paot-  of  the  instniment,  if 


The  deriae.  The  testator  devises^  ^  the- resti.rei^ue  and  remainder 
a(  his  estate  real  a'nd  p^sonal,  (^rhich  includes  the  premi- 
ser  ih*  question,)  16-  The-  6vphan  Asylum-  Society,  to  be 
applied  to  the  charitable  purposes,  for  which  the  assoeiatioa 
v^as*  established;  tatake  effect  ioanediately  after  the  pay- 
ment of  debtS'  Had  legacies,  if  he  should,  letfve^  no  diiUi;. 
but  il  he  should  lea've  a^  child,  then  to  take  eflbet  upon  th» 
death,  uitemiaitriAgey  Or  i^^iaiaing-of  a§e  of  saeh  child. 

ThilB,  it  k  centendedv  ki  »  dicect  devise  k>  Ae  vespoa^ 
dents  of  the  real  estete  istf  questkni ;  atad,  standing  alDDS». 
if!  would  undoubledly  be  susceptible  of  no  ether  construe* 
tion ;  but  he  proceeds  to  devise  all  hia  teal  estaHe  ti^  his 
executors^  Snivel  to  the  trust  aforesaid  ^  aadi  declaceff  his 
#iIlto  be,,  that  whenever  stch  dhiU.  shouM  attaon  the  afo 
ef  twenlt^-^Ae  yearsy  otf  marry^i  his  teal  estate  shoidd  be 
ioid  b^  hie  ex^tistot^  and  One  half  the  proceed*  paid  t* 
such  child.- 

The  te^taieoir  had?  A  pdstfaiMttous  ehild,  which  diecl  at  abonl 
the  age  of  two  years.  Had  that  child  lived  and  attained  to 
the  age  of  twenty-one  yeais,  nd  doubt  can  be  entertaned 
of  'tike  intention  oif  the  testator,  that  it  sboidd  then  be  entitM 
to  a  moiety  of  the  piioceeds  of  the  real  estate,  which  waa  to 
be  ^oid  by  the  executors.  But  such  a  provision  w  m  hos- 
tility to  the  previous  devise  to  the  respondents,  to  take 
offiMst  upon  the  comiag  of  age  of  the  child.    Upon  the  faa^ 


,[•616] 
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.{leiMfig  of  toat  event  bjn  lihe,  j&r*^  iJlwMex  the » palate  ^nnsr  to    ^'^J**^* 
wstin  the  carporatioDyiaiul  by  iJi^e  :a«tbgeqMQnt.Me»e,.tabe-  -     !,  ^-^  ■ 

isold  by  the  ftxeculors,  .and  one .ihalf  ;the  -proceeds  :|»aid    ^ '  .,▼. 

Mo  the  child.    If,  therdEpre^  tbe^*firet;deyifle  is  to  be  qaniied  '^j^"|^^^ 

iinto  effect  accoordiiig  tojis  j|fnDS>  the  latter  rpr^Wsioni  is 
entirely  without  effect. 
To  give  effect  to  every  part  ofi  the  Twll^.it,  soems  to  Jhave 

•jbeen  the  obvioaa  intentionof  the  te$tator^  if  he  ahould  ieave 
A  child,  to  devise  the  \  real .  estate  to .  iiis :  eKectttera  in  truat 

-for. the  society,.if  such ::cluldahQuld  die  under,  age:. and 
unmarried;  ifnot^.thenrnponithe joaaturity  orimamage  of 
the.  child,  to  be  aold,  and  the  jproceedsidivided-.  between,  jthe 
aociely  and  such  child. 

The  executors,  then,,  took  the  eatate.at  the  deatlit  of  "tigte  ..  "Whether  by 

itR    terms  the 

•  testator,  subject!  to  theae  trusts ;  .and  the . question:, aiaaes  re»i  estate  was 
'inhether,  at  the  death  of  the  child  under  ^e  and  unmarried,  ^,^tiSi*^* 

.  the  real  estate,  iiras^  by  tie  terms  of  the  wilh  to  vest  in  the  on  the  death 

..  of  .tb^  (shi4^ 
corporation. 

It  has  been  aaid.upon  the  argument^  that  if  the  es^eoutors 
r  tobk  the  estate  aa  trustees^  they  can  only  bedivest6(l  of  that 
ri;roBt  by  their  own  grant,  or  by  'Operation  of  the  statute 
oof.uses;  but!  I  can  perceive  no  objection  (provided  the 
:  torma  of  the  .will  require  it,)  to:  their  holding  the  estate  in 
:  iraat^  until  the  happening  of  an  event  such  as  the  death  of 
.thiarohild;  and  then  that  the\fee  sholild  vest  in  Qthpr 
cparaoBs,  byway  of  executoory .devise.  Was  it  then. the 
.  lintientionof ithe  testator, oipon  the  happening  of  tbia  contin- 
gency, that  the  fee  should  vest  in  the  .corporation,  or  con- 
-  lume  in  the  truatees  for  their  benefit  ?  <  The  latter  appears 
'  tornae  to  be  the  .fair  construction  of  the  will. 

.  In  one  paragiaph  he  deviaes,  hfter  payment  of  debta  aad     Whether  tha 

rliagaciesi  '^  all  the  rest,  residue^. and. cemAinder  of. his  est^e  Z  c^tinur^ 

real  andperwnal^  to  the  respondestlis,  to  take  effect  up^n  ^     *SS!SS 

the  death  of  this  child ;  and  in  the  next  h^  deviaes  his  real  of  the  corpora- 

'  ngtaU  to  hia  executors,  subject  to  the  trust  alioareaaid.  It  was  ^"^ 

/  WL  *u8e,  therefore,  or  beneficial  interest,. which  I  au{^K)ae  i*517] 

be  intended  to  devise  to  the  respondents,  leaving  the  fee  in 
:  the  hands  of  the:tittstees. 

Jf^aa  I  have  eiideav(»ed  io  4h0w4t(^«aa  tot  the  iirtiniitipn 
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AiBAKT,    of  the  testator  to  devise  the  estate  directly  to  the  respoth 

Pec.  1827.       ,      ^  .  .  ^  -,.       ,.,,    r,.  ,        *^ 

-—— — ^—  dents  upon  the  conung  of  age  of  his  child,  it  is  a  strong  ar- 
y.  gument  to  prore  that  such  was  not  his  intention  in  case  of 

^hra^Sod^"  *^^  death  of  such  child ;  for  both  contingencies  are  coupled 
,  in  the  same  paragraph,  aqd  there  is  no  limitation  to  tlie 

trust  created  in  either  case.. 
Whether  the      The  next  and  more  important  question  is,  whether  the 
emn  take  the  Corporation  can  take  the  use  under  this  will,  notwithftand- 
*^*  ing  the  provisions  of  our  statute  of  wills.    This  statute 

enacts  that  any  person  having  any  estate  of  inheritance  in 
any  lands,  tenements  or  hereditaments,  may  give  or  deviie 
the  same,  or  any  rent  or  profit  out  of  the  same,  to  any  person 
or  persons,  {except  bodies  politic  and  corporate,)  by  his  last 
will  and  testament,  or  by  any  other  act  by  him  lawfully 
executed ;  and  it  is  contended,  that  if  a  devise  to  a  corpo- 
ration directly  would  be  void,  a  devise  of  the  use  is  also  void« 
The  right  to  Although  in  England,  under  the  Saxons,  lands  vrere  d^ 
^^tltatoT*^  visable  by  ynl\  at  common  law,  yet  at  the  Conquest,  and 
upon  the  introduction  of  the  feudal  system,  the  common 
law  underwent  a  complete  change  in  this  respect ;  and  an 
estate  in  fee  simple  in  lands  was  no  longer  devisable.  It 
became  inconsistent  with  the  nature  of  that  system,  that  a 
tenant  should  have  an  unlimited  power  to  devise  nis  lands ; 
for  the  reason  that  he  might  devise  to  persons  incapable  of 
performing  feudal  services.  The  power  of  alienation  by 
devise,  (except  of  a  chattel  interest,)  is  in  England,  theiu  to 
be  traced  to  the  statutes  of  v^s  of  the  32  Hen.  8,  ch.  1, 
and  84  Hen.  8,  ch.  5. 

Our  statute  of  wills  is  a  transcript  of  these,  with  the  ad- 
ditional enumeration  of  rents  and  profits.  It  is  contended 
that  the  terms  rents  and  profits  mentioned  in  the  statute, 
are  intended  to  describe  a  use,  and  that  as  the  lands  can- 
not, so  the  use  also  cannot,  be  devised  to  a  corporation  un- 
der this  statute 
t*618]  •!  apprehend,  however,  there  is  a  material  diflference 

between  rents  and  profits,  and  that  which  has  long  been 
WordB  rents  known  Under  the  denomination  of  a  use. 
^  ^t^  S      Rents  and  profits  are  incorporeal  hereditaments ;  but  a 
wiUa,  do  not  ^ge  ia  not.    A  use  is  said  to  be  neither  tW  in  re  nor  ad  rw», 

ladude  s  use.  "^ 
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Milher  right,  title  nor  interest  in  law,  but  a  species  of  prb-     ^^^^' 

perty  unknown  to  the  common  la,w,  and  owing  its  existence  -^_ 

to  the  equitable  jurisdiction  of  ohancery,  resting  upon  con-  y. 

fidence  in  the  person  and  privity  of  estate :  a  thing  collateral    iJ,a"socie^f 

to  the  land,  and  only  annexed  to  a  particular  estate  in  it, 

Bot  to  the  mere  possession ;  so  that  when  the  estate  to  which 

the  use  is  annexed  is  destroyed,  the  use  itiself  is  destroyed, 

as  by  disseisin,  or  the  entry  of  tenant  by  the  curtesy  or  in 

dower.    It  was  rather  a  hold  upon  the  conscience  of  the 

feoffee  to  uses,  than  a  lien  upon,  or  interest  in  the  land ; 

and  the  principle  upon  Which  it  was  founded  was,  that  the 

feoffee  was  bound  in  conscience  to  follow  the  direction  of 

the  feoffor.    (See  Cruis.  Dig.  tit.  11,  ch.  2.)    A  thmg  so 

subtle,  and  cognizable  only  in  courts  of  equity,  which  act 

upon  the  conscience,  differs  essentially  from  an  incorporeal 

hereditament,  which  is  of  legal  cognizance.    Indeed,  inccr- 

poreal  hereditaments,  such  as  rents,  advow^ons,  &c.,  were 

the  subject  of  conyeyance  to  usies. 

If,  then,  a  use  is  not  comprehended  in  the  terms  of  the 
statute,  the  argument  rests  upon  the  ground^that  if  a  devise 
of  land  to  the  corporation  would  have  been  invalid,  the  de* 
rise  of  the  use  is  equally  so. 

It  might  perhaps  be  conceded,  that  if  corporations  were 
prohibited  by  statute  from  taking  the  fee  by  devise,  (which 
by  the  by,  is  not  the  case,)  the  law  would  not  allow  them 
to  take  the  use.  But  the  history  of  the  English  law  fur-  » 
nishes  at  least  a  plausible  argument  against  such  a  propo- 
sition. 

Corporations  were  prohibited  by  several  statutes  of  mort- 
main from  holding  lands  ;  yet  it  was  deemed  necessary  to 
enact  the  statute  of  15  Rich.  2,  ch.  5,  declaring  uses  sub- 
ject to  the  statutes  of  mortmain.  (Chudleigh's  case, 
1  Rep.  120.) 

But  the  statute  of  wills  is  an  enabling  statute,  and  not     Statute    of 
prohibitory.    Before  this  statute,  individuals  had  no  capa-  wing^^r'a 
city  •to  devise  lands ;  but  this  enabled  them  to  do  so,  ex-  prohibitory 
cept  to  corporations.    In  conferring  the  capacity  to  devise, 
the  legislature  withheld  the  capacity  to  devise  to  a  corpo-  f*519] 

ration ;  and  for  what  reason  ? 

Before  the  statute  of  wills,  corporations  were  prohibited 


D^iSv'    ^^  ^ mQrtm«in,M5to from  t^lwg  pr.]y>14ipg )w4«r P'tW 

J^       '     amrng from  them.    .Tbee^eptiipn tfe^f efore^ )ji| the  rtatute 

Y.  of  wiUs^cQiUid  ootbaye  been^iAtrP^V^fAtfortt^epurpg^e  ^f 

'^Ul^oci^"  prohibiting.  fiOiiV)i:iaiofts.  from  Jt^iijg,. by. Revise,  for.tbfT 

were  aJjeMy  prohibited  from  tikkii)g.  ia  a^y^  jpipije ;  but  was 

d^^^to  ^i'  *o  SRW^d  agam£l;  Wfrbjing  thAm.;to  t^e  l^y.d^yiae.   .  Wili- 

?of,iio^  were  ^ut  the  expeption.  bi  the.ati^ute  of  ,vnU8^  yi  {England  ihsj 

.  ,^ould  have  been  enabled  to  ti^a  .l^y  d^vjjie,  wbciu  %\ie  ;mort- 

.  main  actiiWOuld  b^ye.probibij^ed.  ^eir^al^ngin  any  othei 

.way. 

The  history  of  t;he.iitatute,  I.  thb)k,  fortifies  this  ti^ 
of  it.  In  the  first  statujbe  of  ^wiUs,  <82  {I^n.»  8^  ch.  1,)  cor- 
poratioofi  were,  not  excep^d,.  and  were  therefore  enabled  to 
take  by  devise  in  common  with. other,  persops,  contrary  to 
the  poUcy  of  the  statutes  of  mortmmn ;  .buttwoyesira  after- 
wards the  parliament,  finding  the.  moi^^n  acts  so  far 
epealed,by  the  statute  of  wills,  pa^^ed.a  new  statute,  (34 
Hen.  8,  ch.  5,;  not  prohibiting  corporations  m  terms  from 
'  taking  under  the  stalaite  of  wiUs^  but  entitled, ''  an  ^ct  for 
the  explanation  of  the  statute  of  wills/'  in  which  they.  i:e-«n- 
act  the  provisions  of  the  first,  statute  of  .wills^and  inlxodoce 
the  exception  as  to  corporations  ;  not,.therefpre»  expressly 
prohibiting  corporations  from  taking,,  but  qualifying  the 
capacity  to  devise.  The  intention  seems  to  have  been  to 
rely  upon  the  mortmain  laws,  to  keep  property  from  cor- 
«  .  porations  and  to  qualify  the  statute  of  wiUs  so  aa  not  to 

interfere  with  those  prohibitory  acts. 
Difference  be>      The  distinction  is  a  wide  one  between  an  incapacity  to 
pad^^^dt^  devise  and  a  prohibition  against  taking;- for  althoughjthere 
^r^hibti**^   to  ^^7^  an  inc«^>acity  to  devise . directly  to  a  corporatioD, 
Bke.  yet  such  incapacity  will  not  prevent  the  cotporation  from 

taking  by  grant  from  the  devisee  in  trufit,  if  there  is  no  pro- 
hibition against  their  taking.     So,  too,  there  be  an  incapa 
city  to  devise  lands  to  a  corporation,  and  yet  the  corpora- 
[*530]  tion  may*  *take  a. use.     But  in  either,  case,  if  prohibited 

from  taking,  the  law  would  not  probably  allow  that  to  be 
indirectly  done  which  was  directly  prohibited. 
derifleP^iand      ^^»  ^^^°'  ^^^^  ^^  ^^  ^^^^'  reason  arising  from  the  statute 
^^  .?°*,  Pf®"  of  wills  why  corporations  may  not  take. land  by  devise,  ex- 
«f  ftvM.  cept  the  want  of  ciqpiH^ity  m  the  devisor  to  coazeyylhere 
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Would  seem  to  be  no  objeetioB  in  this  case  aninet  the  eor-     ALBANY, 

poration  s  taking  as  c«9^t  que  use  \  tor  a  derlsor  has  eapa*  • 

citT  to  devise  a  use ;  and  this  eeiporaticm  13  not  prohibited  v. 

from  taking  and  holding  either  land  itself  or  a  use.    All  the  ^^^LiJ^' 
English  mortmain  acts,  including  the  13th  Rich.  3,  are 
repealed  by  our  statutes. 

And  if  corporations  cannot  take  by  derise,  merely  for  ,.  ^  wporat- 

,  uons  waat  c*- 

want  of  capacity  to  take  in  that  particular  way,  the  caises  padty  to  take 
of  a  conveyance  from  a  wife  to  her  husband  through  the  ^^notfoSiow 
intervention  of  a  trustee,  and  of  a  tenant  in  tail  to  a  pur-  that  they  may 

,  ,  f  ^    -  ,       not    ia    some 

chaser  by  means  of  a  conmion  recovery,  s^em  to  be  eonclu-  other. 
sive  to  show  that  an  indirect  mode  of  conveyance  is  no 
fraud  upon  the  law  when  resorted  to  only  to  remedy  a  want 
of  capacity  to  convey  directly. 

But  it  is  contended,  that  inasmuch  as  our  legislature  saw     Object  of  the 
fit  to  repeal  the  English  mortmain  acts,  including  the  stat-  Scutate  ^ 
ute  of  9  Geo.  2,  ch.  36,  which  prohibited  all  charitable  ^^^  was  not 
bequests  unless  made  and  enrolled  one  year  previous  to  the  son^'^tn  «Sf«^ 
death  of  the  donor,  the  policy  of  retaining  the  exception  in  ***** 
the  statute  of  wills,  was  to  prevent  impositions  upon  per- 
sons in  extremis  who  might  easily  be  persuaded  to  dispose 
of  property  to  ecclectlastical  inc<Mrporations  for  charitable 
uses,  after  it  should  no  longer  be  of  use  to  themselves. 

Such  an  object,  however,  would  not  seem  to  comport 
with  the  policy  of  the  legislature,  who  neither  saw  fit  to 
prohibit  corporations  from  holding  lands,  nor  to  impose  the 
restraints  of  the  statute  of  9  Geo.  S. 

If  the  policy  was  to  prevent  impositions,  why  was  not  the 
exception  in  the  statute  aimed  at  devises  for  religious  or 
charitable  purposes,  instead  of  devises  to  corporations  gen- 
rally  ?  There  surely  is  no  danger  of  persons  making  im- 
provident devises  to  monied  or  manufacturing  corporations. 

•The  English  statutes,  which  the  legislature  were  re-  [•621 

enacting,  fumicdied  every  variety  of  prohibition  against 
improvident  devises,  much  better  calculated  to  effect  the 
object  than  any  general  prohibition  of  devises  to  corpora- 
ions.  They  guarded  against  improvident  devises,  whether 
irO  individuals  or  corporations,  for  religious,  superstitious  or 
charitable  iftes. 

Vol.  IX.— 36 
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ALBANT,        If  it  is  shown  that  the  exception  in  the  statute  of  wilb 

D6C.  1827* 

■      ' ^  is  to  be  regarded  not  as  a  prohibition  against  the  taking  oi 

T.  lands  by  a  corporation,  but  as  a  qualification  of  the  capa- 

^j^"g^j^jj^"  city  to  devise,  created  by  that  statute,  the  opinion  pro 

nounced  in  the  court  of  chancery  in  this  cause,  contaisr 

Whether    %  another  view  of  the  subject  which  appears  to  my  mind 

may  tHe^iue  perfectly  conclusive.    It  is,  that  before  the  statute  of  wills, 

oi^truat  by  dc-  ^^n  persohs  were  not  capacitated  to  take  lands  by  dcTi«e, 
they  might  nevertheless  take  the  use  in  that  way ;  and, 
therefore,  that  since  the  statute  of  wills,  although  corpora' 
turns  cannot  take  lands  by  devise,  yet  they  may  take  the 
use,  there  being  no  prohibition. 

Corporations,  'since  the  statute  of  wills,  stand  in  the 
same  situation  as  to  taking  lands  by  devise,  as  all  natural 
persons  stood  in  before  that  statute.  If,  therefore,  a  use 
was  devisable  before  the  statute,  a  corporation  may  take  a 
use  by  devise  since  the  statute,  especially  if  it  be  such  as 
is  not  executed  by  the  statute  of  uses. 

u^udteutfts.  ^*  ^®  ®*^^  ^y  Cruise  that  uses  were  devisable,  though 
lands  were  not ;  and  persons,  by  that  means,  acquired  a 
disposition  of  property  for  the  benefit  of  their  families, 
which  they  had  not  otherwise.  They  were  the  invention 
of  ecclesiastics  to  evade  the  statutes  of  mortmain.  And 
after  the  15th  Rich.  2,  ch.  5,  which  subjected  them  to  the 
ststtutes  of  mortmain,  the  practice  of  conveying  to  uses 
was  continued,  as  the  most  effectual  mode  of  evading  the 
hardships  of  the  feudal  tenures,  and  of  securing  estates 
from  forfeiture  for  treason.  They  became  general,  and 
were  applied  to  purposes  inconsistent  with  the  policy  of  the 
government.  Feoffments  were  made  secretly;  so  that 
persons  who  had  to  sue,  found  it  difficult  to  ascertain  the 
right  tenant  against  whom  to  bring  their  pracipe.  Widows 
were  deprived  of  their  dower,  husbands  of  their  curtesy, 

[*522j  purchasers  and  creditors  were  defrauded,  the  *  king  and 

other  lords  lost  their  profits,  fines,  &c.,  and  obscurhy  and 
confusion  of  titles  prevailed. 

During  the  long  and  bitter  contest  between  the  houses 
of  York  and  Lancaster,  most  of  the  lands  in  England  are 
said  to  have  been  conveyed  to  uses.    Ab  thest  evils  canM 
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to-be  fell,  the  patKamcnt  attempted,  from  time  to  time,  to    ALBANY, 
apply  a  remedy.    By  the  50th  Ed.  3,  feoffments  to  the  use 


of  the  feoffor  were  made  liable  to  execution  creditors ;  by  y. 

the  Ist  Rich.  3,  ch.  1,  all  conveyances  by  cestui  que  use  ^^1^^^^ 
Were  made  valid;  by  the  Ist  Hen.  7,  ch.  1.  a  formedon 
Was  given  against  cestui  que  use  ;  by  the  4th  Hen.  7,  ch.  17, 
lords  were  entitled  to  wardship  of  the  cestui  que  use ;  by 
the  19th  Hen.  7,  ch.  15,  further  relief  Was  extended  to  cre- 
ditors ;  by  the  23d  Hen.  8,  superstitious  uses  were  sup- 
pressed; and,  filially,  by  the  statute  of  uses,  27  Hen.  8, 
ch.  10,  after  reciting  dl  these  mischiefs,  the  legislature 
declared  that  possession  shall  be  annexed  to  the  use. 

The  object  of  the  crown  was  to  re-assert  its  rights  of 
wardship,  and  other  feudal  profits  out  of  the  lands  of  the 
nobility ;  end  the  intention  of  parliament  was  to  abolish 
uses  by  changing  them  into  legal  estates,  and  subjecting 
them  to  the  rules  of  common  law  tenures. 

The  construction  of  this  act,  however,  in  a  great  mea- 
sure defeated  the  intention,  of  the  legislature.  Transfer- 
ring the  possession  to  the  use  by  this  statute  gave  rise  to  a 
mode  of  conveyance,  by  this  means,  which,  on  account  t)f 
its  convenience,  by  dispensing  with  the  ceremony  of  livery, 
Boon  canie  into  general  use ;  so  that  uses,  instead  of  being 
suppressed,  were  resorted  to  as  the  common  and  most 
simple  mode  of  conveyance.  And  it  being  determined 
that  all  uses  were  not  executed  by  that  statute,  its  opera- 
tion was  circumBcribed ;  and  a  large  class  of  uses  were 
left  untouched,  and  have  continued  to  this  day  under  the 
denomination  of  trusts,  constituting  one  of  the  principal 
branches  of  equity  jurisdiction. 

It  was  said  by  Lord  Hardwicke,  (1  Atk.  591,)  that  this 
statute,  made  upon  great  consideration,  introduced  in  a 
solemn  and  pompous  manner,  by  its  strict  construction  has 
had  no  other  effect  than  to  add  at  most  three  words  to  a 
conveyance. 

•Before  the  statute  of  uses,  we  have  seen  they  were  de-  [•523 

visable  to  natural  persons,  although  there  was  then  no  sta- 
tute of  wills  nor  any  common  law  capacity  to  devise. 


^23  CASS9  IK  THE  COU;aX  9?  nWQBS 

« 

ALBANY,        Tb^  q]^)r9ti9n  jof  f he  i);9J^U|e  upm  UA^^i  is  said  to  bin 

-~^i ^  been  by  Jpmng  4bfi  ww  i|>to  1«^,  tp  r/^er  H  ?m*  devisable 

^  Y.  ^  in  tha  aimfi  mamer  a<8  tbf^  lapd  it«elf.  (2  Black.  Com. 
^ij^loci^l'  37i5.)  Thii  ji«  the  language  gf  tbf9  depnepita^y  wril<er9  ;  anl 
dud^  Ae  Bbprt  period  of  time  bfstveep  f  be  atatnte  of  vsei 
this  ^e"^?  and  the  subf  e<juent  statute  of  wijla,  (a  period  of  0J1I7  fire 
Sat  tblT^  y«ax*,)  I  bav49  noji  haen  ab}i9  to  fipd  My  cfwp#  aixd  few,  if 
jte  of  tta«8  .a^7,  oottld  bare  wh^^  going  to  aiutain,  i0i]peapbi  or  ezphuD 
tr^  land '  the  propoaUion. 

If  it  is  meant  tbat  during  tf^is  period  a  ce0tui  que  use, 
wder  a  fj^ol^ent  or  otbfBr  conyeT^pc^,  W9»,  bj  force  of  t^e 
statute  of  uses,  \o  be  riBgarded  as  tbe  owner  of  the  land  sp 
£^  as  to  incajpacitato  him  %o  devise  su/cb  u«e,  he  baviog  no 
c^pacjitj  to  devise  land,  I  p^iceivie  no  objection  to  the  pro- 
position. 

But  to  render  the  doctrine  sqppUcable  to  this  caee,  it  must 
go  farther,  and  be  held  to  mem  that  a  uae  cr^at^  by  will 
is  converted  into  land  bj  the  st^tute^  aud  therefore  W9«  not 
devisablp. 

One  of  the  things  necessary  to  the  exiecution  of  a  use  by 
the  statute  if  '^atise  in  e$se ;"  and  it  sejems  to  be  difficuU 
to  conceive  how  the  staJbiMie  can  operate  upon  a  use  until  it 
shall  bfe  raised^  pind  in  existence ;  land  if  a  use  was  raised  in 
this  case^  it  can  only  be  in  virtue  of  a  capacity  to  devise 
such  an  interest.  Th<^e  being,  theni  a  capacity  to  devise 
the  use,  the  operation  of  the  atatute  upon  it,  if  it  is  such  a 
use  as  could  be  executed  by  the  statute,  it  appears  to  me 
could  be  no  other  than  by  annexing  the  possession  to  the 
held  ^t  a  ffr.  ^*^'  ^o  ^^^  ^he  estate  in  the  dbevisee,  who  would  take,  not 
oflfment  by  the  ^3  devisee,  but  Under  the  statute  of  uses,    Ai^d  there  would 

husband  to  A. 

for  the  use  of  soom  to  be  no  objection  to  the  execution  of  the  use  in  this 
ecuted^y  Se  ^*®®»  ^^  ^®  position  is  corrcct  that  the  corporation  are  not 
statute  though  prohibited  from  taking,  wbateviej:  may  be  the  objection  as 
could  not  con-  tQ  the  capacity  of  the  testator  to  devise  to  it  durectly ;  foi 
[*524]  it  has  been  held  in  the  case  of  a  feoffment  by  the  husband 

rfj  directly  to  to  A,  for  the  use  of  his  wife,  that  such  a  use  •is  executed 

fUB  wife* 

Whether  the  by  the  Statute,  notwijtbstandii^  the  husband  had  no  caiia- 
SUiiwMi^  ^^^7  ^  xxojjivey  directly  to  his  wife.    .(Cruia.  I^jt  ^.  11, 

IB  the  sUtute.    ch.  3,  S.  28.) 
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Scrt  flO  tlt^  tt^j^Mttg  nxititg  ftinti  the  tft^ttif «  of  trtes,  i»     ^^^^' 

answered,  if  th^  use  Jh  thw  cjrte  i«  *ich  atd*  cotdd  atft  be  -~-);^ ^ 

cfzectrted  bf  that  sf atttitcf ;  for  cleailj,  it  mth  cutee,  it-  could  ▼. 

fcare  aw  operation  fo  dtttroy  tie  d^ipktHf  to  detirfef.  ^^SocfehT 

Hife  ^Miott  then  torttes,  wbetheir  the  vtne  in  thL^  c^^  is 
iHtfaht  the  itatutel ;  aM  thef  examination  of  it  neces^ffly 
ea«ts  tM  hitck  tfpm  the  witi,  to  seek  fei^  the  iMetatiotf  6f 
the  testator.  He  devises  the  estate  to  trtfsfcfes,  iii  ttUst  f&t 
the  Orphan  Asf^aitt  Society,  to  %e  appHed  to  the  charitable 
ptirpose»  for  #hxeh  the  assoeiation  was  establish.  His 
eftject  was  iiot  to  benefit  the  society ;  btit  through  it,  to 
wpply  (he  etiitttt  to  ih»  ^htfritablef  purposes  for  wMch  the 
society  was  orgaMited.  The  society  itself  is  a  trustee ;  and 
has  8t  tmst  to  peifofm,  whieh  »  ed^rt  of  equity  Would  un- 
doubtedly ehfbt^e.  It  iff  a  detise  to  trustees' fot  thtf  lise'of 
the  society,  as  trustees  for  certain  charitel^  ptiiposew. 

Suppose  the  ciorporation  to  be  dissolved  by  the  expiration 
of  its  charter ;  it  liever  could  have  been  the  inteatioh  of  the 
testatof  thstt  these  funds  shoitid  be  diverted  from  the  ch^Ai- 
table  purposes  to  which  he  devOte<l  fhettt ;  ktid  a  eonrt  of 
^qnity  nehr^t  WOtiM  peftnit  it.  If  the  corpoi^^tioii  should, 
by  dissohtiton  or  otherwise,  b^eoaofe  iteoiiipeteni  to  execute 
the  trust,  I  se«  nothing  to  distinguish  the  case  ffom  that  off  «  ^st^^  \ 
the  ordinary  one  of  a  feilure  of  th«f  trtwle^,  ift  Which  the  court  of  equity 

.:         A       ^  .  *  ,  3^^*      appoint 

cotirt  Would  act  by  the  ^ponttment  of  anothet.  uother. 

Again,  suppose  the  powers  of  the  <^of  alioti  to  be  en- 
larged by  St  statute  ihithoti^ting  it  to  do  banking  of  insui^nce 
business,  in  addition  to  the  charitable  operations  Idft  which 
it  was  first  incorporated ;  will  it  be  contended  that  it  was 
the  intetttiotf  of  ihit  testator,  that  these  fu»d#  should  be 
used,  01'  that  the  law  Would  pefnnt  theM  to  be  used  in  sueh 
banking  or  insurance  operations,  instead  of  being  applied 
tor  the  cfhiritabl6r  ptrfpto'ses  designitted  in  the  will  ?  I  appre- 
hend not. 

If  it  is  granted,  then,  that  the  corporation  itself  had  a     .Tha  statute 
trust  to  execute  under  this  will,  it  is  a  case  not  within  the  oata  s  uie  up- 
statute  of  uses  ;  for  that  statute  can  only  execute  the  first  <>*^  *"^- 
use,  which,  *in  this  case,  would  vest  the  estate  in  the  cor-  [*525] 
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ALBANT,    poration,  unincumbered  by  any  trust  for  charitable  puipote^ 

— -^ and  contrary  to  the  plain  intention  of  the  testator. 

Y.  A  trust  is  a  use  not  executed  by  the  statute ;  and  the 

^S^So^'  author  of  the  Touchstone  reniarks,  (p.  507,  n.  (1),)  thai 
'^  one  of  the  modes  of  creating  a  trust,  is  said  to  be  where 
lands  are  limited  to  the  use  of  A.  in  trust  to  permit  B.  to 
receive  the  rents  and  profits ;  for  the  statute  can  only  exe- 
cute the  first  use. 
^.^J^^'*^'^?      The  conclusions  which  follow  my  view  of  the  case  are, 

that  the  deriM    ,         ,       ,      .  ^    ,  ,  / 

wfts  not  direct  that  the  devise  of  the  real  estate  m  question,  was  not  to 

Son  f  *^'^""  the  corporation  directly,  but  to  the  executors  for  the  used 

the  corporation  upon  the  contingency  which  has  happened, 

to  be  appropriated  to  certain  charitable  purposes  : 

That  under      That  under  the  statute  of  wills,  there  is  a  mere  incapadhi 

the  statute  of  .  .  . 

will  there  i«  a  in  corporations  to  take  lands  by  devise,  and  not  a  prohibition 

d^"„oi":p^.  against  their  taking: 

hibition  in  cor-      That  a  use  was  devisable  at  conmion  law  before  the  rtat- 

ti2ke  :^^         ute  of  wills ;  and  therefore  that  this  corporation  may  take 

wM**d*evi»abie  *  ^*®  ^^  devise,  not  being  prohibited  by  statute  from  taking 

at      common  either  a  use  or  the  land  itself: 

forea^rpora-      That  the  use  in  this  case  is  not  such  as  could  be  execn- 

^^^  ™*b  *?*  ^^^  ^y  ^^®  statute  of  uses ;  or  if  it  is,  that  the  operation  ol 

vise.  That  the  the  Statute  would  not  invalidate  the  devise,  but  vest  the 

b  nS^ch'tS  estate  in  the  corporation. 

could  be  exe-      Jf  these  propositions  are  established,  it  follows  that  the 

cuted    by    the  i  .  i    ,  ,  .  .  -t  ^i.  ^ 

Btatate,  or  if  it  respondents  are  entitled  to  the  estate  m  question ;  and  that 
would  ▼Mt.  **  t^®  decree  of  the  court  of  chancery  is,  at  least,  substan- 
tially correct. 

Decree  there- 
fore correct 

„  ,       Burrows,  Gardinsr,  Haight  McCall  and  Smith,  sen« 

Forrevenal,  '  '  ' 

12.  ators,  concurred^  that  the  decree  should  be  afiinned. 

For    affirm- 
•nce,  7. 

Decree  of  reversal  as  to  the  real  es^Ute 
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*LoTT  and  wife,  appellants, 

against 

Roosevelt,  respondent. 

Wbether  it  belongs  ezduiiYely  to  the  court  of  chancery,  to  determine  wlietliar 

an  appeal  to  the  court  of  errors  shall  stay  tiie  prooeedlnfB  in  the  ooart 

below?  Qusrt. 
Whether  the  28th  rule  of  the  court  of  errors  of  April  16th,  1827,  shall  be 

construed  to  adopt  the  standing  orders  of  practice  in  the  house  of  lords, 

on  appeals  ?  Qu^rt, 
The  court  of  errors  can,  in  general,  make  no  order  in  a  cause  on  appeal  to 

that  court,  till  there  be  a  return  to  the  appeal. 
Whether  that  court  will  at  any  stage  of  a  cause,  determine  on  the  effect  of 

an  appeal  as  to  stajring  proceedings  in  the  court  below  ?  Qu*r$. 
S^mi.  The  court  of  chancery  has  at  least  a  concurrent  power  with  the  court 

of  errors  to  determine  whether  an  appeal  bhall  stay  proceedings  or  not. 
Bat  the  eftet  of  an  appeal  is  now  regulated,  in  most  respects,  by  the  new 

rerised  statutes,  for  a  more  particular  referenoe  to  which,  and  for  the 

practice  of  the  English  court  of  exchequer,  vid.  note  (e)  to  this  case. 

The  court  of  chancery  having  made  a  decree  in  this 
cause  in  favor  of  the  respondent,  which  he  insisted  was  an 
interlocutory  decree,  the  appellants,  thinking  it  a  final 
decree,  waited  more  than  fifteen  days,  (the  time  limited  for 
appeals  from  interlocutory  decrees,)  and  then  filed  their 
appeal  to  this  court  with  the  assistant  register  of  the  court 
of  chancery,  making  the  proper  deposit.  The  appeal  was 
regular,  and  it  was  in  due  season,  if  the  decree  had  been  a 
final  one.  The  respondent  disregarded  the  appeal  as  inop- 
erative ;  and  proceeded  in  the  cause  in  the  court  of  chancery. 
The  appellants,  thereupon  petitioned  the  court  of  chancery 
for  a  stay  of  proceedings,  which  was  granted,  until  the  fiir* 
ther  order  of  that  court,  without  prejudice  to  the  question 
whether  the  appeal  should  have  been  filed  within  fifteen 
days. 

/.  I.  Roosevelty  for  the  respondent,  now  moved  for  leave 
to  proceed  in  the  court  of  chancery ;  and  wa»  proceeding 
to  show  that  the  decree  was  interlocutory  in  its  character , 
when 
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Sutherland,  J.  inquired  \i^hether  there  had  been  asr 
return  to  this  court  upon  the  appeal  7 

^Roosevelt  answering  in  the  negative. 

Sutherland,  J.  expressed  his  doubts  iirhether  this  court 
could  entertain  jurisdiction  of  the  question.  Besides^  his 
impression  was,  that  the  question  properly  beloiiged  %^  ike 
court  below,  who  had  a  discretion. 

Savage,  Ch,  J.  said  he  thought  neither  the  decree,  nor 
order  of  the  court  of  ebaneerj  staying  the  proceedings  could 
properly  be  examined  by  this  oourt^  tiU  they  came  here  en 
the  appeal. 

JoNss,  Chancellor,  said  he  should  have  been  gratified^  if 
the  order  to  stay  made  by  him  in  Ikectourt  below,  had  takes 
srtich  a  diteetion  as  fa  hatef  been  ncfW  passed  trpori  by  this 
court ;  but  he  hstd  the  same  doubts  etpredsed  by  the  judges, 
whether  that  could  be  until  the  matter  was  here  upon  the 
appeal.  He  thought  that  the  respondent/  before  bringing 
up  this  question,  should  at  least  have  taken  measures  to 
compel  a  return  upon  the  appeal.  He  regietted  that  tbs 
question  eould  net  be  now  decided ;  for  it  had  been  an 
embarrassing  one  to  him  in  the  court  below ;.  and  hence  the 
order  to  stay  which  he  had  made  was  temporary,  and  with 
a  view  that  the  subject  might  be  eonsidered  here.  The 
question  related  to  the  place  of,  and  the  course  to  be  pur- 
sued in  the  examination  and  decision  upon  the  effect  of  an 
appeal  as  to  staying  proceedings.  The  question  had  bees 
before  the  house  of  lords  in  England.  One  difficulty  there 
seemed  to  be,  whether  it  should  be  determined  by  that 
court  or  the  court  of  chanoeiy;  another,  whethcF  the 
respondent  might  proceed  of  course,  and  put  the  appellant 
to  move  for  an  order  to  stay ;  or  whether  it  lay  with  fhe 
fesponderil  to  i^ply,  aifd  obtain  tear  it  to  proceeds  In  1807 
or  1806^  a  standing  rule  of  the  houiM  of  lords  adopted  thtf 
fomier  couise.  In  a  late  elwse  whoBeio  onei  of  the  oireaii 
judges  sat  for  him,  the  chancellor,  the  28th  rule  of  Hut 
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6oflrt,  of  April  16lb,  1827,  (a)  wa»  produced,  which  adopte 
Ib^  pfattiee  «f  the  house  of  lorda,  a»  to  cases  not  qpeoifi-  - 
oallf  prorided  for  in  the  rules  of  tUs  court ;  and  the  judge 
tbeiO|^t  tfee  stluddis^  order  menlaoiied  was  comprehended 
*li^4bat  rtde^  It  is  an  inqukry  of  some  mporta&ce  whether 
this  be  8^.  He»  the  chancellor^  had  his  -own  views  on  the 
subject.  He  thought  the  question  belonged  to  the  court  of 
chancery,  as  the  late  chancellor  Kent  had  holden  ;  (6)  and 
that  that  court  had  a  discretion,  to  be  exercised  on  motion 
of  the  respondent,  or  otherwise,  as  that  court  should  direct. 
He  should  hate  ptoc^ded  upon  this  view  of  the  case ;  but 
felt  himself  ^fibarfassed  by  the  deeisieti  df  the  crrettil 
judge,  who  sat  for  him,  in  a  cause  in  which  he,  the  thialt 
oellofr,  had  foYmeriy  been  coneerMd  as  oouniseL 

Spencer,  Senator,  rose  to  move  that  the  motion  be 
denied.  He  thought  it  could  not  be  passed  upon  by  this 
court  at  any  stage  of  the  cause.  If  the  appeal  wer0 
returned,  the  court  might  hear  a  motion  to  quash  it.  l^ut 
he  did  not  think  this  court  could  direct  the  coilrt  below  as 
to  the  effect  of  an  appedl  upon  its  proceedings.  ThiiT 
seemed  more  properly  an  act  of  kgislalibii ;  •  and  stm  some 
statute  on  the  subject,  he  thought  the  ofoi^rt  below^  shovU 
proceed  upon  its  discretion,  as  the  supreme  eourt  does  hi 
d^erminiiq^  the  effeet  of  a  writ  of  error,  fie  did  not 
betieTe  that  the  rule  of  this  eourt.  ad(^ed  the  standk^ 
order  of  the  house  of  lords.  The  words  are  "  that  in  cases 
not  ahreadbf  ptorided  far,  the  pracUee  ef  this  cowi  shall  be 
shmilar  t<r  the  practice  of  the  co«l^  oI  ettheqrier  chambei 
in  England,  and  that  on  appeals  it  shall  be  conformabte  to 
tha(t  of  the  house  of  lords  in  England  when  sitting  as  a 
oourt  of  iqppesds*" 

TM#  be  thought  related  to  the  ordinary  prdetice  of  IhKI 
coitrt ;  mot  to  stny  peculiar  forms  of  proceedings  recefirfly 
created  by  a  general  rule. 

Jones,  Chancellor,  said  the  house  of  lords  ha  j  oc'cstsiofl- 

(«)  Ante,  293. 

(3)  Tid.  Uessionier  v,  Esnmaii,  (3  John.  Ch.  Kep.  66,)  and  the  oaeee  cited 
IB  ttet  eaope^  Mid  the  order  of  the  houe  of  kidi  there  odted. 
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ally  interfered  upon  this  question.  But  he  concurred  in  tiie 
motion  of  the  honorable  senator,  on  the  ground  that  the 
present  application  was  premature.  He  added  that  he  felt 
his  own  views  so  much  strengthened  by  what  had  Mea 
from  the  judges  and  the  honorable  senator,  that  be  shiqUi 
no  longer  *hesitat6  to  act  upon  the  question  in  the  court 
of  chancery,  as  a  matter  proper  for  the  discretion  of  that 
court. 

Motion  denied,  (c) 


(0)  Li  Bewes  «.  Morgmn,  (5  Frioa,  4S8,  A.  P.  1818,)  m  the 
nutioe  was  giren  by  the  defendant  that  he  intended  to  appeal  to  the  lorit, 
from  certain  orders ;  and 

Baonce/  k  Raithby  moTed  the  court  below,  that  all  prooeedings  stay  tiU 
the  appeal  should  be  heard. 

The  Solicitor-General  &  Blake  opposed  the  motion,  on  the  ground  that  it 
should  have  been  made  to  the  lords ;  and  cited  Huguenin  «.  Basely,  {15  Yes. 
180.) 

Gaabak,  Baron.  I  haye  considerable  doubt  about  the  proprieij  of  the 
present  application  io  tu]  for  I  accede  entirely  to  the  opinion  expressed  by 
the  chancellor  in  Huguenin  v.  Basely,  that  it  is,  at  least,  much  more  ezpedi> 
ent  that  such  an  application  should  be  made  to  the  house  of  lords ;  and  ftr 
the  unanswerable  reason  given  by  his  lordship^  that  such  application,  if  en- 
couraged, would  paralize  the  arm  of  justice.  In  subsequent  cases  too,  the 
house  of  lords  has  been  declared  to  be  the  proper  court  to  which  to  tapffy  on 
similar  occasions ;  (Waldo  «.  Caley,  16  Yes.  206 ;  Willan  v.  YTillan,  id.  69, 
S16j)  and  that  an  appeal  lodged  does  not,  ipiofaeto,  stay  the  prooeedings. 


Wood,  Baron.  This  court  has,  most  undoubtedly,  authority  to  1 
its  own  proceedings  at  any  time,  and  the  practice  of  appeals  proves  it ;  fer  il 
it  were  bound  by  its  orders,  the  right  of  appeal  would,  in  many  instaac«i| 
be  altogether  taken  away.  Writs  of  error  from  courts  of  law  are  writs  of  ri|^^ 
and  when  they  haye  boon  sued  out  and  bail  put  in,  they  suspend  the  ptooeed* 
ings,  i]Uo  fitetOj  et  «r  dtbito  Jtutitta.  It  used  to  b4  the  same  in  appeab  fivsB 
courts  of  equity,  until  the  general  order  of  the  house  of  lords  was  made  foi 
the  purpose  of  altering  the  practice  in  that  respect,  in  1807.  (15  Yea.  184.) 
Bnt  notwithstanding  that  order,  the  court  of  chancery  has  ksUf  that  the 
proceedings  may  be  stayed  on  special  application  for  that  purpose,  sad  thak 
such  an  application  may  be  made  to  either  the  court  below,  or  to  the  eovt 
of  appeal ;  although  the  chancellor  obseryes,  in  the  case  of  Hngaeam  «. 
Basely,  that  it  is  more  expedient  thai  the  application  should  be  made  to  tha 
house  of  lords  if  it  can. 

Order  to  stay  till  further  ocder. 


But  now  as  to  the  state  of  New  York,  the  efieoi  of  an  appeal 
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•John  Clapp  &  owners  unknown,  plaintiffs  in  error,       '• — 

•     J.  Clapp 

against  y. 

William  &  Thomas  Bkomaoham,  and  Jemima  Martin,      Bromn^iMB. 
defendants  in  error,  (a) 

In  »  piooeeding  hy  petition  lor  partitioii,  under  the  etatnte  (seM.  36,  ch.  100, 
1  B.  L.  107,)  alleging  a  telBin  in  oommon  hy  the  petitionera  and  the 
defendant,  he  pleaded  aole  Beiiin  in  himaelf,  when  the  petition  waa  pie- 
aented,  and  always  afterwaidi ;  traTeraing  the  eeiiin  in  common  alleged 
in  the  petition.  Beplication,  that  the  petitionen  were  seised  in  manner 
and  form  as  stltted  in  the  petition.  Hsld  a  material  and  proper  issue  in 
partition  under  tiie  statute ;  snd  that  it  was  incumbent  on  tiie  petiticnen 
at  the  trial,  to  prore  that  they  were  seised  in  common,  at  the  time  of  pi& 
■anting  the  petition,  within  the  meaning  of  the  issue, 
t  seems  that,  in  a  proceeding  tot  partition,  the  plaintiff  or  petitioner  most, 
allege  that  he  is  seized ;  and  show  a  present  actual  possession ;  and  that  a 
mere  right  of  entry  wUl  not  satisfy  the  aTennent ;  and  that,  consequeiltly, 
a  subsisting  adTerse  poaiesiicg  of  the  defendant,  though  abort  of  20  years, 
is  a  bar. 

It  seems  that  a  disseisin  or  sn  adrerse  possession,  though  they  may,  in  some 
feepects,  differ  in  meaning,  will  either  of  them,  as  between  tenants  in  com- 
mon, destroy  their  oommon  possession,  and  thus  bar  a  suit  for  partition 
between  them ;  and  either  will,  alter  20  years,  bar  the  entry  of  the  tenant 
in  common,  who  is  out  of  possession. 

But  if  adTcise  possession  differ  from  disseJsfn  in  this :  that  the  'adverse  pos- 
session of  one  tenant  in  common,  will  not  divest  the  seisin  of  the  other 
tenants  in  common  till  it  ioUs  their  entry ;  yet  alter  it  continues  20  yeses, 
thns  tolling  their  entry  and  leaving  them  a  mere  rights  it  tiien  destroys 
the  oommon  seisin,  and  so  bars  a  writ  of  partition  or  a  proceeding  for  par- 
tition under  the  statute,  (sees.  36,  ch.  100, 1  B.  L.  507.)  The  co-tenants 
oat  of  possession  are  thus  put  to  their  writ  of  li^t,  to  recover  their  share^ 
and  gain  their  seisin,  befere  they  can  maintain  partition. 

nonrt  of  ohanoeiy  in  respect  to  staying  proceedings,  seems,  in  the  main,  to 
be  settled  by  the  new  revised  statute,  (Pt.  3,  ch.  0,  tit.  3,  art.  3,  i  80  to  89 
indnsive.)  By  this  statute  certain  securities  or  deposits  are  to  stay  psooeod 
lags  in  most  cases,  as  on  writs  of  error  from  the  courts  of  law.  In  other 
nasfs  the  ehsnoellor  is  to  ezerdse  a  discretioa*  None  appears,  by  that 
statute,  to  be  given  to  tiie  court  of  errors.  The  chancellor  is  to  prescribe,  by 
Ipmeral  rule,  theeffisct  which  an  appeal  from  a  vice  ehanedllor  shall  have  in 
•teying  proceedingi.  (N.  B.  L.  pt  3,  oh.  1,  tit  2,  art  8,  i  61.)  And  the 
present  diancellor  Walwosth  (1820)  has  canied  this  provision  into  effect 
bj  his  116th  rule,  adopting  for  the  vice  chancery,  with  a  aingie  exception,  aU 
fbB  provisions,  on  this  head,  of  the  statute  in  respect  to  chancery,  fMHalw 

(•)  Ante  304,  S.C.ai  a  qnestioii  of  amendment 
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AlXAKTy     A  judgment  in  paitition  does  not  change  the  poeseeaion ;  bat  in  an  eyecU 
Dtt.  1827*  meni  or  writ  of  right,  it  would  be  concluaive  between  the  patties. 

Cl^p  On  i  hHi  for  partition  in  c&anoer^,  possession  of  20  years,  adverse  to  ih» 

plaintiff,  being  interposed ;  the  6^it^  indst  stand  orex  for  a  trial  of  the 
tiifo  94 1^.    Fdi^  JoMEflV  GhaJKAflo^,.  Mltwing  OH  dpluettof  flie  ddurl 

Whether  there  be  an  adterie  foweosioik,  in  »  ^peition  of  fact  for  the  joiy; 

but  the  trial  of  such  possession,  often  invoWes  questions  of  law  which  Ifas 

f*531]  n^ntft  lir  t"  f^-f  ^" :  r^  '-^  -TftT  friT.  tt^  jiiil|irt  tkmU  sirtirtt  llin  lyiithin 

of  fMl  t»  the  jiB/^  Willi  his  dfavotiMiv  av  to  thr  bbW  involTrtod  Iritk  As 

€ivi€Mnsek' 

A  tesdictMimo*  M  wlr^wDd»  eir  ebrar,  ai  bdag  afsimit  ihif  wbif^t  of  en- 
dtaDDr;  bntitwMl  bevennsdilbvftwtongdixeettMa  6f  tie  oaiiM  t»tka  jsi^, 
OB»qu«attsM<iflA#QrtlwlKgilife«ilftotfliberafgdeiiDd,     * 

ffhak  ilk  a  ^tooaediB^  iv  pa«fcitiott  toAet  the  stsfeate;  (issBk  86^  oh.  MO^ 
Ir  B.  Ll  M7,)  1ittr»i»«viAettM  of  » possession  28  years  hefoie  mat^  i 
to  the  petitioner,  tha  fcaf  (ttMVtt  be  iMmefeed  that^  if  ttn^ 
■ttLveistf  pesaMnoii  pnyveu  w  nmr  taMflMDvOB^  Msiy  aMnm  i 
tesdia  for  th»  MkndiHt; 

ApMt^  A:  poMsMiaa  may  h&  advwMy  thimigh  bjr  oil#  okaitBiBlp  it  \ 
eaosettfiory  agveemtaBt  9  iddl  iia*  JiokMD  v^Jehttaon,  (i  Cwwen,  74^}  6oate| 
therefore,  is  overruled. 

TfaoniB^wlMn  a  teiteiii  hLooianBan  tntbBn  and  takat  eouliisive  posswaiieM 
ganeralQr,  h»duitft»pra8mdd  in  at  ■  Iteaiit  iit  oommftB^  (1  Biff.  4^0 
ydi  when  bni  cntenr  MMnM|r,  olasnsBg  m  mrmnktff  Hia  siitale  cf 
Mnritationa  rvBlB'  m  Mt  firtvisc  andf  Mgau&at  hia  o^^enalitsk 

Dittntin^  in  law,  always  meant,  in  anbitaaoa,  the  drveitinl^  of  Hia  vmaorcl 
hia  aeiaiA  iad  poaiesaioh^  attdiribatifiutiB|f  the  ovnaekafaip  and  posriesaieB  4 
Ibo  disB^or:    Pet  Jowa^  ChaaoMDor,  daliToring  the  opinioB  of  the  «art 

MuM^  s«  ihia'  day*,  BManli  an  sntsy  ssad  eMmfeff  aa  one^a  ow%  with  « 
wilfamt  Mk>«  of  «|fht^  aM  heaping  oeC,.  aiAl  aeltisg  a*  Mbnoe^  Ifas  fDoHsr 
yo— liBoi^  asid  all<  otbsMl  Aetoril  fosea  in  not  oeoeiaaqr/  Per  JTaUB^ 
C^nooeHoi,-  deli#«IAg  Iha^  o^ixddii  of  thtt  ooorfe 

A  dtfnoetteBfr  iv  eqidtMhfi  ta  m  dbiaiate  hi  n^aofr  to*  < 
adverse  possesaisii.' 

bf  MMb  ebNMniltee,  aittl<  oaMfti  <tf  the  «ltl»  hy  IIm 
chAAgetf  tite  dfhviolM  of  tttd  posi«*iM,  riAd  MllMi  if  ftAvvN^/ 
1$MM*ti«^  4M»fr  4^  i^Mhig  29  y^iM^  adf«^^ 

#l#,  hirs  ll!«  r«(hilAlleMMM  d#  M^MtfObe^     PW  iMM^  eiMbMBlir,  ^-1 
iiitlKJrila^  el  &oid  ftansMdTy  In  Bbef  n.  PMstftt,  ^«iiy.  9iW,  sMl  i« 

Vh«  posieaitoft  «f  m  teiMuit  iii  «(^niflioH^  A^  mwtfiM^  wm  itefir  b«  ] 

^ofUp^Qion.    P^  JMiwi,  Oiacfosllbiv  od  th^  aMlnlity  «r  tM«  Mri 

In  I^'  •.  PietMKv  (®<'^  ^tt9i) 
Vtri^Mi  <JO»by  a>lfciiatt»th>wiMiiieii,  wteetenMywitftWUMhtBi 

•AvMatf  to  hia  e6.«aftMfte,  eiMiiiMittd  *pe»  ittOietitsr.     P« 

Chancellor,  delivering  the  opinion  of  the  oourt. 
Ths  entry  of  ona  of  asrveral  hefes^eliteiinf  thdwh^aMd  Adiying  ] 


V. 


IQP  TEE  ^XMW  OF  f»^W  B>^.  49] 

A»*bia  0Q-heif8,  lu^  ,0eUiog  ihe  Isnd  :^  m  iifcranger,  ^utij^tes  •  j^oaiesfio^      AJ^JpfJ, 

•dTeme  to  the  xso^Lein ;  and  ht\n$  ooatinaed  20  ^ewa,  ban  ^ejir  ri^t  0/    -^^  1827. 

entry.  Clajy 

'V6asea0k>a  under  olaim  <tf  l&tle,  -with  or  witikoiit  a  TftKd  dead^  ifi  ad^BUe. 
Xr  aoRiiM  that  an  «dff aruB  poivetmn,  tito»  M^  ^«d  iof  tho  ti»e  ownar,  ihuM 

not  avail  to  har  hit  n|^  4>f  enti/,  thotif^  lymtio^f^  9Q  F9M|u 
But  mere  neglect  to  inquire  into  a  Aitle  by  the  porphaBer,  ifl  i^ot  ^  fraud  ^ppon 

the  owner.    Nor  should  notice  of  a  defect  in  the  title  be  imputed  to  a 

purchaser  ^because  he  is  negilgent,  «o  a*  to  pvedude  him  the  benefit  olilM  [*532 

ttfUute  0^  limitati^f- 
Thoogh  the  tiU»  of  an  advevpe  popwyoc  h^  dh^ly  deiqotive;  yft  t^  timw 

own^r  mu0t  sue  within  20  fwi^i  or  he  is  blurred  his  entry. 
Xhe  rule  that  wbat  is  sufficient  to  put  a  party  ,on  inquiry,  shi^  operate  as 

notice  to  him,  does  not  apply  to  a  purchaser  who  claims  under  the  atatute 

of  limitations.    Clear  and  positiTe  proof  is,  in  auch  oaae,  neoessary,  of 

QotiQe  thikt  tiie  titte  sappofed  to  >e  inquired  i«  bad^  ,aooo^^fm.ied  wjiifr 

prfx>f  of  VI  intent  to  delrattd  the  re^  owner. 
Seifiitf  when  averred  in  pleading,  means  seisin  ip.  fact»    Per  Johes,  Chan- 

oellor,  delivering  the  opinion  of  the  court. 


Oir  error  from  th|B  supreme  court.  This  ca.u8e  was  xer 
fi^ed,  a«  decided  on  tbe  c^se  gjubject  to  tbe  opinion  of  the 
maptPBie  courts  in  5  Cowen'g  Rep.  905.  Several  points 
nmd  beloWj  as  inentiQmed  in  the  former  report,  were  not 
y#«j8ed  upon  1^  the  court.  The  c^se  hiaving  bee^,  pursjOp 
1^  to  stipulation,  tinmed  intp  ^  bill  of  exceptions,  all  tb^ 
ffiiatfi  rftidei  below  were  now  ^Oigjoed  again  here ;  and  ijt 
jinU  be  fetfi/meiif  nvore  of  theon  were  now  p^teed  upon  than 
ihe  fiigqppreiD^  eourt  thought  it  necessary  to  consider.  The 
fj^se  f^usti  therefore,  be  r^t^tfsd  ^ore  extensively  than 
tMrifere. 

tbe  jftfoeeeidii^  in  the  sxi^eme  jcpurt  was  by  petition  pre- 
•eiyted  (A^igust  i6th,  1823,)  to  Aat  .court,  i^  behalf  of  the 
two  Bromagha^s,  William  ^oA  Tho]?aaS|  and  Jemima  Mar- 
^my  in  piursttance  of  the  iact  for  thep^itpn  of  lands,  passed 
April  12th,  1813,  (1  R.  L,  507,)  praying  for  the  partition  of 
a  j^rm  of  196  acres  Scfiodack,  Rensselaer  county,  of  which 
the  petitioners  claimed  to  he  seised  in  fee  ^»  (i^Aants  in  oom* 
ssioxi,  ewEih  of  one  undivided  wath  part.  The  peltition  aUeg- 
^ed  that  John  Gla{^  was  tenant  in  common  of  another 
QXi^iivided  ninth  part)  whiph  be  pu^chase^  f>f  P^r  Bro^ 

ism ;  and  averred  igpoT^m^  in  tke  petitipflters,  of  the 
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other  owners.  The  petition  was  served  on  Clapp,  May 
10th,  18t3.  After  the  petitioners  had  published  notice,  ai 
required  by  the  statute,  in  the  oase  of  unknown  owners,  to 
wit  in  August  term,  1823,  one  of  the  defendants  below,  Jolm 
Clapp  (the  now  plaintiff  in  error)  appeared  and  pleaded  u 
follows :  <<  And  the  said  John  Clapp  defends  the  wrong  and 
injury,  when,  &c.)  and  prays  judgment^  if  the  said  petitioiH 
ers  ought  to  have  or  maintain  their  petition  aforesaid,  for 
partition  of  the  lot  of  land  as  described  in  their  said  peti- 
tion ;  because  he  says  that  *he,  at  the  time  of  preferring  the 
said  petition,  was  and  ever  sin^e  has  been,  and  now  is,  sole 
seised  and  possessed  thereof  in  his  demesne  as  of  fee ;  with' 
out  thatf  that  the  said  petitioners,  or  either  of  them,  was  or 
are  seised  of  any  part  thereof,  as  tenants  in  common,  as  in 
their  said  petition  they  have  alleged  f*  concluding  with  a 
verification.  To  this  plea  the  defendant  below  annexed  a 
notice,  that  he  would  give  in  evidence  on  the  trial,  **  that 
the  petitioners  aforesaid  never  were  seised  of  the  pteinises 
in  the  said  petition  described ;  but,  on  the  contrary,  that  the 
said  defendant,  at  the  time  of  exhibiting  the  said  petition, 
was  and  still  is  the  sole  owner  of  the  said  above  described 
premises  ;  and  at  the  time  aforesaid.  Was  seised  of  the  said 
premises  in  his  demesne  as  of  fee ;  and  had  been  so  seised 
for  25  years  previous  to  the  exhibiting  of  the  petition  afore- 
said, adversely  to  the  claims  of  the  said  petitioners,  and  of 
all  other  persons  whatsoever."  The  petitioners,  protesting 
that  Clapp,  the  defendant  below,  was  not  at  the  time  of 
preferring  the  petition,  nor  ever  since  had  been,  nor  then 
was  sole  seised,  &c.,  for  replication  to  his  plea,  said,  *'  That 
the  said  petitioners  are  seised  of  the  said  premises,  as  ten* 
ants  in  common,  in  manner  and  form  as  the  said  petition- 
ers have  above  in  their  petition  alleged;  and  this,  Ac." 
tendering  an  issue  to  the  contrary. 

The  cause  was  tried  at  the  Rensselaer  circuit  July  1st, 
1824,  before  Betts,  (late)  C.  Judge. 

At  the  trial,  it  was  admitted  by  the  defendant  belovr,  that 
William  Bromagham,  under  whom  the  petitioners  claimed 
as  his  heirs  at  law,  died  on  the  15th  day  of  January,  1799. 

The  petitioners  then  called  James  Harrington  as  a  wife- 
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neSBy  who  testified  that  he  knew  William  Bromagham,  the 
father  of  the  petitioners,  who  died  on  the  fafm  in  question, 
which  he  had  possessed  c  ver  since  the  revolutionary  war 
broke  out,  leaving  nine  children,  including  the  petitioners  ; 
also  Eleanor,  Francis,  Peter,  Abraham,  Isaac  and  Richard ; 
that  Eleanor  and  Abraham  are  dead,  leaving  children ;  that 
.the  wife  of  William  Bromagham,  the  ancestor,  is  dead,  and 
that  after  her  death,  Peter  and  Isaac,  two  of  William's 
(the  ancestor's)  children,  supported  the  father  on  his 
farm,  for  about  the  first  *year  after  his  wife's  death ;  that 
Isaac  then  left  it,  and  Peter  continued  to  support  his  father 
on  the  farm  ;  that  at  the  death  of  the  ancestor,  Jemima,  one 
of  the  petitioners,  was  a  married  woman,  and  her  husband 
(one  Morris  Martin)  alive  when  her  father  died.  The  wit- 
ness thought  Richard^  another  of  the  children,  was  then 
under  21  years  of  age ;  did  not  remember  where  William, 
one  of  the  petitioners,  was,  when  his  father  died.  Cross- 
examined,  he  said  after  Isaac  went  off,  Peter  occupied  the 
farm,  till  he  sold  it  to  Clapp,  the  defendant  below  ;  that  four 
or  five  years  before  the  ancestor's  death,  Peter  and  Isaac 
took  the  farm ;  and  after  Isaac  left  it,  Peter  took  care  of 
his  father  on  the  farm  till  he  died.  Thomas  went  off  about 
the  time  of  his  father's  death ;  and  did  not  return  to  his 
knowledge,  nor  did  the  witness  see  him  for  16  or  17  years. 
Timothy  Phillips,  a  witness  for  the  petitioners,  said  the  an- 
cestor hved  on  the  farm  as  his  own  in  1784  ;  that  Jemima, 
one  of  the  petitioners,  lived  at  Sackendaga  or  Sandlake 
when  her  father  died ;  that  Martin,  her  husband,  died  13 
or  14  years  before  the  trial.  That  after  Isaac  left  the  farm 
before  his  father's  death,  William,  one  of  the  petitioners, 
worked  the  farm  with  him,  Peter,  as  the  witness  supposed, 
under  Peter ;  who  after  his  father's  death,  built  a  bam  on 
the  premises ;  and  his  brother  William  went  off  and  on  for 
two  seasons,  being  rather  unsteady.  Thomas,  one  of  the 
petitioners,  was  at  Sandlake  when  his  father  died,  where 
he  remained  several  years.  William  Lewis,  a  witness  foi 
the  petitioners,  said,  that  William,  the  ancestor,  killed  his 
ipeife  in  a  fit  of  lunacy ;  that  Thomas  then  lived  off  the 
farm,  but  in  a  house  on  land  adjoining  the  farm,  part  of 
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whi^  h«  woiked ;  that  Pet^  mi  Ubsc  mamig^d  Ae  Aom 
after  her  death,  Thomas  contisuing  to  occnjijr  a  port  of  it, 
end  William  continuing  on  it.  After  the  mother's  deadi, 
and  before  her  husband's  death,  Peter  agreed  to  let  the  wit- 
fiess  sow  some  buckwheat  on  the  farm.  Thonas,  one  of 
the  petitioners,  forbade  this ;  but  the  witness  sowed  At 
grain  aotwithetanding.  Thought  William  and  fiicbai4 
were  on  the  farm  when  the  ancestor  died ;  thought  Richard 
was  ^en  under  21  years  of  age ;  William  he  tibought,  above 
tiiat  age ;  thought  Thomas  sowed  and  cropped  a  pait  of  the 
furm  after  his  father's  death.  *Cross-ezammed,  he  said 
there  was  a  difficalt74  after  the  father's  death ;  Pet^  and 
Thomas  both  claiming  the  farm.  On  re'^xamination,  he 
said,  he  understood  from  Peter  and  Isaac,  that  the  children, 
or  some  of  them,  had  agreed  with  J^ter  and  Isaac  that  tb^ 
two  should  support  their  father  on  the  farm  during  hie  life, 
and  hare  the  use  of  the  farm  for  that  time ;  and  that  they 
should  afterwards  buy  out  the  other  heirs  if  they  could ; 
and  that  the  court  of  chancery  had  given  lam  (Peter)  a 
right  to  take  charge  of  the  farm. 

The  defendant  below  then  introduced  an  instrameiit  in 
writing  executed  by  Peter  Bromagham  and  the  defendant 
below,  John  Clapp,  dated  November  29th,  1802,  as  follows : 
^*  That  the  said'Peter  hath  bargained  and  sold  the  farm  lie 
now  .lives  on  (the  premises  in  question,)  &c.  for  the  consid- 
eration of  £1000,  &c.  The  said  Peter  is  to  pay  the  quarter 
sale  in  this  bargain,  and  to  deliver  the  farm  clear  of  arrears 
of  rent  to  the  Ist  of  January,  1803.  And  it  is  further 
agreed  that  the  said  Peter  is  to  deliver  the  possession  of 
the  said  farm  to  the  said  John  Clapp  on  or  before  the  first 
day  of  May  next ;  and  further,  the  said  Peter  is  not  to  cut 
any  green  timber  on  said  farm  ;  the  said  Peter  is  to  leare 
on  the  farm  half  a  ton  of  hay  for  the  use  of  the  said  John 
Clapp ;  and  the  said  John  Clapp  is  to  pay  the  said  Peter 
iB600  of  the  above  sum  between  the  1st  of  April  or  May 
next,  and  £200  in  one  year  from  the  1st  day  of  May, 
1803,  without  interest ;  and  the  remaining  sum  of  £200 
to  be  paid  in  one  year  after,  which  will  be  in  the  year  1806, 
with  interest.     To  the  performance,  the  parties  beimd 


(hemselVefi  in  1000  dollars  penaalty ;  and  signefi  anci  sealed.  .  ALBAlff, 
On  tWs  agreement,  there  tvas  an  enJbrsement,  May  Sd,  *- 


180a,  of  £300,  in  part  of  the  fltst  paymettt.    The  petition-  *^ 

ew  objected  to  thisinstrament  as  inadtaissiMe ;  the  objec-   ^^^ma^iAn. 
tion  was  overruled,  and  the  mstrument  read  in  evidence. 

The  defendant  below  then  eaSed  his  son  Dacfiel  Clapp 
ts  a  witness,  who  testified  that  ihe  def^d^tot  below  took 
possession  of  tfie  farm,  as  the  Witness  thooglit,  the  lost 
week  in  March,  1803;  that  Peter  left  it  about  the  latter 
pan  of  April,  and  the  defendairt  below  has  been  m.  posses- 
sion ever  since,  and  occupied  the  farm  exclusively  as  his 
bwn,  etcept  one  *half  Or  three  fourths  of  an  acre,  which  [•636] 

he  conveyed  to  Joseph  iPhompson :  that  the  witness  was 
present  at  the  final  settlement  of  the  parties,  when  it  ap- 
peared that  the  d€fendant  below  had  paid  for  the  farm  in 
fiiH,  about  $2,500,  then  being,  in  the  witness*  judgment,  th* 
foil  vahie  of  the  farm.  Cross-examined,  he  ertated,  iJiat 
the  defendant  below  got  an  assignment  of  the  farm  from 
Pelet  endorsed  on  the  back  of  tJie  Patroon's  lease  of  the 
farm  in  fee. 

The  petitioners  then  proved  nottee  to  the  defendant  he!ow 

to  produce  the  lease  in  fee,  which  he  declined  doing.    The 

witness  did  not  recollect  distinctly  whether  the  assignment 

was  given  the  same  year  or  the  year  after  the  defendant 

oelow  took  possession;  bxit  he  thought  it  was  Jiven  the 

same  year;  and  .Was  dated  the  3d  or  5th  of  May.    That    ^ 

(he  defendant  below  went  from  Dutchess  county,  where  he 

resided,  to  Schodack  earfy  in  the  winter  of  1802.    On  his 

return,  said  he  had  bought  of  Peter  Bromagham ;  that  the 

farm  was  leased  land ;  that  his  father  knew  when  he  got 

fhe  assignment  from  Peter  Bromagham,  that  Isaac,  who 

i^as  on  the  farm  at  the  time,  was  his  (Petef  s)  brother. 

The  petitioners  objected  to  the  deblatrations  of  the  defen- 

<Iant  below  as  evidence.    The  witness  farther  tesrtified,  that 

1 6,  16  or  17  years  before  the  trial,  a  declaration  in  eject- 

raent  was  served  on  the  defendant  helow  for  tfa6  farm  in 

question,  or  part  of  it,  at  the  suit  of  Thomas  Bromagham ; 

but  knew  not  what  became  of  the  iSuit  dnd  had  never  heard 

of  it  since.    The  petitionets  ohjected  to  this  testimony,  uH- 
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V.  further  stated,  on  cross-examination,  that  when  the  declar- 

Bromag^un.  ^i[qj^  Jq  ejectment  was  served,  Joseph^  Vickary  and  Peter 
Bromagham  executed  to  the  defendant  below  a  bond  of  in- 
demnity agayist  all  claims  that  should  be  made  against  him 
for  the  farm  in  question.  The  petitioners  then  proved  a 
notice  to  produce  this  bond ;  and  also  an  agreement  in 
writing  by  which  Peter  and  Isaac  Bromagham,  or  either  of 
them  engaged  to  support  their  father ;  but  the  defendant 
below  produced  neither.  The  witness  further  testified  that 
he  thought  the  bond  was  given  in  consequence  of  the  eject- 
ment being  served.  The  petitioners  admitted  that  the  hus- 
band of  Jemima  Martin  died  14  years  before  Uie  trial. 
[*637]  *The  defendant  below  then  called  Joseph  Kane  as  a  wit- 

ness, who  testified  that  Peter  was  in  possession  of  the  farm 
in  1795,  and  continued  so  till  he  sold  to  Clapp.    He  remem 
bered  a  suit  for  an  alleged  trespass  on  the  farm  29  years 
before  the  trial  between  Peter  and  Thomas,  in  which 
Thomas  succeeded ;  but  the  witness  understood  the  judg- 
ment was  afterwards  revorsed.    This  testimony  was  object- 
ed to  by  the  petitioners,  as  being  parol  evidence.     Tb# 
witness  also  stated  that  Isaac  was  a  witness  before  the  jus- 
tice, and  testified  that  Peter  was  in  possession  of  the  farm, 
and  had  paid  the  taxes  and  the  Patroon's  rent.    The  peti- 
tioners also  objected  to  this  testimony,  as  Isaac  was  yet 
alive  and  competent  to  testify.    The  witness  further  testi 
fied,  that  when  Clapp  purchased,  it  was  understood  in  the 
neighborhood  and  by  the  witness,  that  Peter  was  then  the 
owner.    The  petitioners  objected  to  this  evidence.     The 
witness  farther  testified,  that  he  had  resided  near  the  fkrxa 
since  1795 ;  did  not  remember  or  believe,  that  Thomas  was 
ever  in  possession  of  the  farm  after  that  time.    William 
worked  there  one  season,  and  made  his  home  there ;  but 
did  not  occupy  the  farm.     Cross-examined,  he  said  the  trial 
of  the  action  of  trespass  was  before  William's  the  ancestor's 
de^th  ;  the  question  tried  he  imderstood  to  be,  who  was  the 
sole  owner  of  the  farm.    After  the  ancestor's  death,  there 
were  great  quarrels  and  contentions  between  Peter  and 
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Hiomas.  The  defendant  below,  then  called  Henry  Dubois 
as  a  witness,  who  said  he  had  lived  within  a-half  or  three-" 
quarters  of  a  mile  of  the  ferm  from  1787.  That  Peter 
lived  on  the  farm  from  the  time  of  his  mother's  death,  and 
was  in  exclusive  possession  of  it  after  Thomas  left  the  clay 
house  on  Lewis'  farm,'  and  after  the  ancestor's  death.  That 
the  ancestor's  wife  died  in  1794,  when  Peter  and  Isaac  took 
possession  of  the  farm,  saying  each  was  to  have  half  the 
products  or  benefits  of  the  farm,  and  to  support  their  father 
together.  They  occupied  together  about  a  year,  when 
Isaac  left ;  and  from  that  time  Peter  occupied  exclusively. 
They  said,  at  the  time,  that  one  of  them  had  bought  out 
one  of  the  younger  brothers,  and  the  othfer  had  bought  out 
another.  After  the  death  of  the  mother,  Thomas  lived  in 
the  clay  house,  and  ^worked  a  part  of  the  farm  for  one  or 
two  years ;  and  then  was  turned  out  of  possession,  and  went 
to  Sandlake.  Peter,  after  her  death,  said  he  had  autho- 
rity to  take  his  father  in  charge  as  a  lunatic.  After  Thomas 
went  away,  which  was  before  his  father's  death,  Peter  had 
the  sole  and  exclusive  occupation  of  the  farm,  as  much  so 
as  any  other  person  had  of  his  own  farm  in  the  neighbor- 
hood. The  witness  never  heard  Peter's  title  questioned 
till  the  ejectment  aait,  and  the  present  suit.  When  Clapp 
bought,  it  was  understood  by  the  neighbors  (the  petitioners 
objected  to  this  testimony)  that  Peter  owned  the  farm. 
Witness,  on  cross-examination,  was  not  certain  but  William 
sowed  or  planted  a  part  of  the  farm  after  his  father's  death. 
On  direct  examination,  he  said  he  had  heard  Isaac  Bromag- 
ham  say  that  Peter  owned  the  farm  ;  that  he  had  sold  his 
half  of  the  farm  to  Peter  for  1 100.  The  petitioners  objected 
to  this  testunony.  The  witness  said  that  in  1794,  the  farm, 
he  should  estimate,  was  worth  750  or  800  dollars ;  but  lands 
there  doubled  in  value  within  5  or  8  years  after.  Lena 
Voorhees,  a  witness  for  the  defendant  below,  stated  that 
tf he  lived  in  the  neighborhood  of  the  farm,  when  the  defen- 
dant below  made  the  purchase;  that  he  arrived  in  the 
.  evening,  and  went  with  the  witness'  husband,  (who  told  him 
the  defendant  below,  that  the  farm  belonged  to  Peter  /^  to 
bai^n  for  it.    The  defendant  below  stayed  th 
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tS38  CAnS  IN  Tte.  OOnt  OY 

ALBANY,     tite  town  tif  Sdiedackv    It  w«i  tb^  mdcntdod  in  Ha 

Doc  1827 

'—  BeighborhooJI  that  P^lelr  <y#ned  tke  tea,  thoogk  rumored^ 

t!^       and  she  thinkn  btfore  9he  defenAaiit  bekw  eame^  that 

* ■•^'■■'    TkoiMa  olaitaed  a  rigjBlt. 

The  petilfioBera  f ben  tailed  AblnJbaak  Ha^u^jtan  as  a 
wimesB,  'who  estiiMted  the  HmA  at  froift  800  ta  1000 
drilara  in  vahre ;  isaid  H  Was  weH  atoebed  wfaeft  tbe  motker 
died ;  and  be  weuld  haye  been  wiUuig  ta  bate  ra|^vted 
the  ancestor  t«  the  time  of  bis  deaA  for  the  useef  tibefimn 
sa  long ;  and  would  hai^  fpyen  betade  to  do  so. 

The  defendant  belowv  thea^  barii^  rektatoed  PcMT  Bra* 
aaagfalan>  caUed  hnn  as.  a  witsetos,  who  said  his  mother 
died  about  30  yeaia  ago ;  tbat^  BAet  her  death,  he  aad  Isaae 
took  possession  of  the  farm»  contiimed  to|^ther  between  "one 
and  two  years,  and  then  he  bought  ont  Isaac.    I^iiertly  afUit 

[*539]  his  mbther's  Meath,  it  was  agreed  that  the  children  should 

ooffie  together ;  and,  accordingly,  Eleanor  and  h^  hnsband 
Vandusen,  Isaac,  Abraham,  Wilham,  Richard,  Francis  and 
Jemima  and  her  husband,  met  at  their  teher's  houae« 
Thomas  refused  to  appear.  That  at  the  meeting  a  paptt 
was  drawn  and  signed  by  the  children,  exeepi  (he  thoia^bt) 
the  women.  (The  petilioners  objected  to  any  eyiden(5e  of 
the  paper  withoot  producing  it  or  shcrwing  ita  loss.)  Tlie 
witness  testified  that  the  subslalDce  of  the  pap^{tboogfa  he 
did  not  p!roduce  it  was,  that  Peter  and  Isaac  were  to  soppott 
their  father  on  the  farm,  and  to  pay  bis  debts  ;  and  Peter 
atd  Isaac  to  have  the  famn  when  he  died ;  that  uadcir  that 
agreement,  Isaac  and  the  witness  continued  on  the  bttm  for 
one  or  two  yeart  ;  and  then  Isaat  left  it,  the  tntness  baviBg 
given  him  ^100  for  hw  share  of  the  fernv  while  the  lather 
was  alive.  After  this  l&e  witisess  aiid  Isaac  worked  the 
&rm  on  shares  ;  but  the  witness  held  the  farm  as  hie  own 
Thomas  then  Uved  in  the  dbay  house ;  atnd  afterwardlii  thpe# 
down  die  fences  on  the  feata,  and  <^ommitted  other  tres- 
passes upon  it*  Two  ejectments  were  served  on  Thotoas^ 
one  in  behalf  of  the  witness,  the  other  in  behalf  of  Lewis ; 
and  Thomas  wtis  turned  off  the  farm  in  question  and  Lewitf . 
farm ;  (this  testimony  was  objected'  to  by  the  pdtilibHiers  >) 
but  that  all  this  haippened  befor«'the  death  of  Aeir  fadhsr 
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Tbe  witaeM,  after  Isaac  left  it,  contfnved  to  occupy  and  ^^^^ 
hold  the  farm  as  his  own  exclusively,  until  he  sold  to  Clapp,  '- 

ike  defeodant  below ;  had  paid  debts  of  his  father,  but  did  ▼. 


net  remenaiber  the  amount ;  and  paid  ^te  quarter  sale  under 
the  contract  with  Clapp ;  and  paid  £4^  I8s.  7d.  for  WilKam, 
one  of  the  pef^ioneora,  about  the  year  1800,  to  V.  S.  Sprong, 
in  comideratioB  of  which,  Wilham  promised  to  gire  a 
veoeipt  fer  all  his  elaim  upon  the  &rm,  Mrhich  he  refused  to 
do  afterwards ;  again  promised  to  give  the  receipt,  in  coft- 
Mderatioa  of  two  colts  and  a  heifer,  which  he  had  of  the 
witness;  but  again  refesed,  ^nd  never  has  signed  the 
receipt.  The  witness  also  stated  how  the  most  of  his 
fetiier's  perscnal  property,  the  whole  valued  at  about  1 100, 
was  disposed  of  by  distribution  among  the  children  and 
otherwise.  Cross-examined,  he  said  he  was  appointed  the 
committee  of  his  father,  a  lunatic,  by  the  court  \)t  chan-  [*540' 

eery ;  that  the  support  of  his  father  was  vrorth  two  such 
forms  as  he  had.  Morris  Martin,  (the  husband  of  Jemima, 
the  petitioner,)  said  the  witness  was  entitled  to  the  farm  fot 
his  trouble.  The  vdtness  never  accounted  as  committee. 
He  held  the  farm  under  the  agreement  and  the  authority 
of  the  court  of  chancery.  IXd  not  remember  telling  Clapp, 
the  defendant  below,  when  he  applied  to  purchase,  that  the 
witness  had  brothers  or  sisters,  that  the  farm  had  belonged 
to  his  father,  or  that  the  witness  was  the  guardian  or  com- 
mittee of  his  ftither  during  his  lunacy ;  did  not  show  Clapp 
the  title  deeds  till  the  witness  assigned  to  him.  Tlie  defen- 
dant below,  called  Timothy  PhiUps,  (sworn  ut  ntpra  for 
the  petitioners,)  who  said,  on  cross-examination  by  the 
petitioners,  he  had  heard  Peter  say  he  had  got  the  ferm 
from  the  chancellor,  and  his  brothers  and  sisters  might  help 
themselves  if  they  could ;  and  the  witness  thought  it  was. 
•o  understood  in  the  neighborhood.  Thought  the  valuation 
of  the  lunatic's  personal  property  at  100  dollars  too  low. 

The  petitioners  introduced  in  evidence  the  inquisition  of 
tile  ancestor's,  William  Bromagham's  lunacy,  finding  him  a 
lonatie,  dated  May  13th,  IT95.  They  then  called  Isaac 
Bromagfaam,  who  swore  that  the  a|;reement  between  the 
children,  spoken  of  by  Peter  Bromagham  was,  (hat  after 
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among  the  heirs.    It  was  m  writing  and  signed  by  Peter 


yf^       and  the  witness,  who  thought  that  others  did  not  sign  it. 

SrooiftflMA.  The  witness  continued  on  the  farm,  except  eight  months, 
till  Peter  sold  it  to  Glapp,  the  defendant  below,  and  was 
then  on  the  farm,  and  present  when  Clapp  proposed  to  pur« 
chase,  and  he  knew  the  witness  to  be  Peter's  brother. 
Clapp  lived,  in  Dutchess  county.  Thomas  uniformly 
claimed  an  initerest  in  the  farm,  and  often  threatened  a 
suit  for  its  recovery.  The  witness  understood  from  Peter, 
both  when  he  was  appointed  committee  and  within  a  few 
days  past,  that  he  claimed  the  farm  as  having  got  it  from 
the  chancellor ;  and  that  he  was  to  have  tdOO  a  year  for 
his  father's  support ;  and  that  the  support  of  his  father  had 
eaten  up  the  whole  farm.  He  declared  to  the  witness,  a 
great  number  of  times  before  he  sold  to  Clapp,  the 
defendant  below,  that  he,  Peter,  claimed  the  farm  as  hav- 

[*541]  ij^g  gQX  it  from  the  ^chancellor's  appointment  of  him  as  a 

committee.  Peter,  before  he  sold  to  Clapp,  told  William 
and  Mrs.  Martin  the  same  thing ;  and  that  Thomas  would 
have  no  part  of  the  farm,  because  his  father  had  given  him 
a  farm  in  Pittstown.  Francis,  two  years  after  his  mother's 
death,  went  to  Oswegatchie,  and  had  been  gone  ever  since. 
Abraham  died  leaving  nine  children,  all  under  age  except 
two.  The  family  was  at  Fort  Hunter.  All  Martin's  child- 
ren, six  in  number,  were  at  Sandlake.  Was  decidedly  of 
opinion  that  the  use  of  the  farm  was  'sufficient  for  the 
trouble  and  care  of  keeping  the  lunatic,  till  the  last  year 
of  his  lunacy.  After  the  father's  death,  Peter  claimed  the 
farm  exclusively,  and  occupied  it  as  his  own  till  he  sold  to 
Clapp.  The  petitioners  next  called  Peggy  Br^magfaam, 
^who  testified  that  she  had  often  heard  William  and  Tho- 
mas, two  of  the  petitioners,  respectively  say^they  would 
have  their  parts  of  the  farm  ;  but  that  Peter  refused  them 
their  rights. 

Considerable  other  testimony  was  given  in  respect  to 
the  comparative  value  of  the  farm,  vrith  the  expense  of 
keeping  the  ancestor,  the  value  of  *the  personal  property 
of  the  ancestor,  the  claims  set  up  by  the  petitioiers,  &c^ 
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but  the  above  ift  an  outline  of  the  material  evidence. 
There  was  also  considerable  discrepancy  between  the  tes* 
timony  of  Peter  and  Isaac  Bromagham,  in  respect  to 
collateral  facts. 

The  counsel  for  the  defendant  below,  insisted  that  his 
evidence  furnished  a  complete  defence,  and  called  upon 
the  judge  so  to  charge  the  jury ;  but  the  judge  ruled  oth- 
erwise ;  and  the  counsel  for  the  defendant  below  excepted. 
The  parties  then  stipulated  in  writing  that  the  jury  should 
find  for  the  plaintiff,  subject  to  the  opinion  of  the  supreme 
court,  with  liberty  to  either  party  to  turn  the  case  into  a 
bill  of  exceptions  or  special  verdict ;  all  questions  as  to 
admissibility  or  competency  of  witnesses  or  questions 
arising  on  the  case,  to  be  reserved  for  the  opinion  of  the 
court. 

The  cause  was  continued  on  the  record  in  the  supreme 
court,  by  curia  advisare  vvltj  to  February  term,  1826, 
when  that  court  gave  judgment,  quod  partiHoficU,  for  the 
petitioners,  of  three-ninths,  according  to  their  claim  in  the 
petition,  *which  was  entered  on  the  record  accordingly. 
The  judgment  against  the  *^  owners  unknown,"  was  by 
default.  The  cause  was  then  farther  continued  on  the 
record,  from  term  to  term,  to  hear  tilie  report  of  the  eom- 
missioners  of  partition,  to  August  tem^  1826 ;  when  an 
entry  was  made  on  the  record,  of  a  suggestion  by  William 
Bromagham  and  Jemima  Martin,  two  of  the  petitioners, 
that  their  competitioner,  Thomas  Bromagham,  had  died  on 
the  15th  day  of  May,  1826,  having  first  devised  his  interest 
in  the  farm  in  question  to  Jemima  Martin  and  Isaac  Broma- 
gham ;  and  praying  judgment  upon  the  premises.  The 
entry  on  the  record  was  then  of  a  judgment  for  the  surviv- 
ing petitioners  and  Isaac  Bromagham,  in  lieu  of  the  fonner 
judgment,  viz.  in  favor  of  Isaac  Bromagham  for  an  undi* 
vided  18th  part ;  in  favor  of  William  Bromagham  for  two 
undivided  18th  parts ;  and  in  favor  of  Jemima  Martin  for 
three  undivided  18th  parts,  of  the  premises  in  question ; 
and  quod  partUio  fiat  accordingly.  The  cause  was  then 
c^ontinued  on  the  record  to  October  term,  1820,  when  the 
report  of  partition  by  the  commissioners  was  received  and 
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)4S  C4JSa  IN  TJPC  QOmT  OF  lUfcEOlS 

^^r     ^^^*  ^^  ^^^  supreme  eourt  gave  judgmeat  tlul  t)ip 
fttrtUion  iboold  «UAd  ce^finiied;  whereupon  enror  wat 


V.  broHght  to  this  court. 


The  reasons  for  the  original  judgment  quod  partitw  jitA 
were  new  rendered  by  tlM  chief  juilic«^  as  ia  5  Cowen's 
Reperts,  5^97,8.  a 

Ja-me^  Edw^ifda  mA  S.  A^  Faot^  for  the  plaintifiB  in 
0Tvef ,  stated  the  feUewing  points,  and  cited  the  authorities 
|re9pectively  following  those  points,  |p  dieijr  support ; 

I*  The  eridenee  detailed  in  the  bill  of  evDeptiens  esUr 
bliehed  an  adverpie  possessuMi  of  20  ye^rs  against  the  rights 
of  the  petitioners ;  a«id  the  judge  aft  the  Qureuit  ought  so  to 
have  instructed  the  jury  ;  and  the  supreme  court  ought  to 
hare  decided  on  the  ca$e  befere  tbeiOt  that  such  i  a  posaesa* 
ion  bars  a  suit  for  partition.  (Co.  Lit.  s.  247,  p.  167,  a, 
aitd  note«  16  Yin.  92d.  &  Cohi.  }%,  105|  168,  Ana.  ed. 
14  AIa3S*  Rep.  4d4,  per  Parker,  Ch«  J.  1  J<^«  Caa.  36, 
880.  6  John.  Rep.  190.  2  Bac.  Ab*  330,  tit.  Disseisia, 
Philad*  ed.  9  Bi.  Com.  167,  217,  285«  180, 187, 188,  191, 
109, 104,  199,  196.  1  Burr.  60.  1  Taunt.  578,  Preston 
[*543]  argimdo.    1  Joho.  Cas.  232.    Anthon's  N.  P.  110,  113, 

note  (a).  2  Cruis.  Dig.  (54.  Cowp.  *»17,  per  Ld.  Mane^ 
fields  Ch.  J.  Co.  Lit.  380,  fo,  and  note  (285).  Adania  oi^ 
£j.65,  6.  7  Wheat.  Rep.  59.  2  Hanr.  4(;  McHenrj,  254, 
mi  Cook  arguendo  there.  7  Maes.  Rep.  475.  14  Maes 
Rep.  484.  Comi.  IKg.  Pleader,  (C.  35).  Co.  Lit.  17,  a 
1  R.  L.  185.  Story's  PL  47,  8.  2  Dunl.  Pr.  910 
9  Saand.  45,  a.  8  B.  &  P.  507.  2  Sel«  Pr.  215,  226,  7 
3  RiSfVes'  Hist.  £.  L.  49.  Bootli  op  R.  A.  383,  172,  ^4« 
1  Jehu.  Cb*  Rep«  IIL  9  Atk.  380.  1  Dick.  299.  1  Vec. 
if.  Bea.  556,  7.  10  Wheait<  Rep.  152.  3  P.  Wms.  287. 
9  John.  Ch.  Rep.  135.  1  Jac.  <Sc  Walk*  473.  BaL  oo 
Lim«9.  4Bac.  Abr.4ei.  6  Cwu  Dig.  167, 168.  2  BL 
Com<  87,  88,  185,  189,  19i3a  8  John.  Rfp.  516.  Co.  Lii. 
175,  a.  8  John.  Cas.  188.  17  John.  Rep,  921.  Co,  Lit. 
898,  89di  995,  b.  900,  a.  4  Com.  Dig.  71.  F.  N.  B.  806. 
8  Com.  Dig.  544.) 

2.  The  feots  eatablifhed  by  the  evidence  ^uthoriae  tha 
presuiBptiQii  oi  releases  Sr^m  the  petitioners.    The  oircuit 
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judg»  xboiild  bj^^  dixei^ted  tibe  juiy.  oa  thii.  gvauod^  tajGnd    ^-f^^ 

a  veidictfbr  liie  defeadaots  helow ;  j^ndUieauprfiae  court,  — — ^ 

(or  tM  fiaoie  rea«oii|  should  have  gkw  judgment  for  Ihem         t, 
OBthecas^.    (1  Cain.  Cas.Err.  I,  2Cwi.Eep,382,    W   B'^"*-*' 
John.  Rep.  377,  475.    9  Johft.  R^p.  169*     il  John.  Ri^p. 
446,    4  T.  R.  682.    13  John.  Rap.  »19.    li&  John.  Rep. 
^.    7  Wfceat,  Rep.  110.    Cow.  214.    l?Yeii.«&l.) 

3.  Tb^  mxp^^mB  cwr%  en:^  m  awarding  Th(Moa9  BrQ>- 
ipagham's  interest  ifi  the  pj:enias€up  to  Jemima  Martia  aiw) 
Iaa»^  Bromagham ;  as  itbe  deviae  under  which  they  claimed 
waa  inoperatiye  by  reanon  of  the  adve^c^e  jpoasesaioa.  (Pow. 
OBD^a84,  Rob.onWiU^297.  11  Mod.  196.  9^9^ 
$66.  Cruja.  1%.  til.  Devise^  ch.  3^  a.  2&,  9Br  10  Maaa 
Rep.  131.) 

J.  X.  Tilluighast  ^  J.  V.  N.  Y<U^,  for  th^  defendaBits 
ia  error,  stated  the  foUowiag  pointa  \  aad  cited  the  author 
rities  respecliyely  following  thoae  poacits,  in  their  suppoft : 

1 .  That  partition  ia  an  action  purely  real*  ^nd  not  posses- 
pnj  \  and  isy  therefore,  not  bairad^  wileaa  by  an  adverse 
ppsaeaMon  of  twenty^five  years,  excluding  disabilities ;  and 
J90  8^ch  adverse  possession  eziata  ii^  this  case.  (6  Vin#  Abr. 
235,  6,  7,  (B)  pL  16,  (U)  pL  6,  Lit.  Rep.  300.  Co.  lit. 
239«  a  note  (1).  3 3L  Com.  117, 118.  2 Mass.  Rep.  461^ 
•2  Sell.  Pr.  218.    Noy,  68,  148.    2  Cromp.  Pr.  300.    2  [^544 

Dunl.  Pr.951.  Wyche'a  Pr.  306.  Arphbold,  473.  3  Chit. 
676.  10  Wentw.  151.  Booth  on  R.  A.  95,  244,  5.  Lit. 
«.  478.  Hob.  Rep.  8.  5  ix^m.  Rep«  80.  Dyer,  179.  2 
Saund.  45,  note  (e) .  16  Yin.  Abr.  222,  (£.  2.)  Br.  Pw- 
Utk>n,  pi.  16,  21,  86,  15.  1  Com.  Dig.  471,  {4.  8.  F.  1. 
F.  N.  B.  68,  M.  I  Brownl.  156.  Jacob's  L.  Diet.  Parti- 
tioxt,  16  Vio.  Abr.  238.  17.  John.  Rep«  224.  6  Joha. 
R^p.  558.  2  Cain.  Rep.  385.  1  id.  7.  8  id.  139,  2 
PubI.  960,  961,  967.  Story'S  PI.  347.  F.  K  B.  19,  B. 
8  Com.  Dig.  Droit,  (A.)  (B.  1.)  Co.  Lit,  266,  a.  158,  b. 
)64.  6  Co.  Rep.  3,  2  Saund.  45,  note  (e).  1  Com.  Dig. 
Actiop,  D.  2.  F.  N.  B.  9,  B.  Co.  E»t.  411.  Clifft^i 
Ent.  56.) 

8.  Stqh  if  the  actiAu  would  be  b^ed  by  m  adverse 
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possession  of  twenty  years,  yet  such  possession  is  negatiyed 
by  the  evidence,  the  plea  and  the  verdict.  (5  Cowen,  74, 
90,  91,  92.  2  Bibb*s  Rep.  416.  12  Mass.  Rep.  235.  1 
Coxe,  171.  4  John.  Rep.  230.  1  Cowen,  605.  9  John. 
Rep.  180.  4  Mass.  Rep.  378.) 

.  3.  The  question  of  adverse  possession  was  for  the  juiy, 
(and  not  the  court  to  decide ;  and  their  verdict  in  this  case 
which  comes  up  by  bill  of  exceptions,)  cannot  be  reversed, 
on  the  allegation  that  it  is  against  evidence.  A  bill  of 
exceptions  must  not  be  on  controverted  facts,  &c. ;  but  the 
jury  alone  are  to  draw  presumptions  from  facts.  (2  Cain. 
Rep.  168,  9.  1  East,  568.  1  Burr.  897.  2  Cranch,  184. 
12  John.  Rep.  242, 357.  8  id.  495.  7  id.  6.  1  Cowp.  103, 
217.  5  John.  Rep.  467.  1  John.  Cas.  289.  11  John. 
Rep.  446.  2  Bac.  Abr.  529.  Cowp.  217.  14  John.  Rep. 
304,  307.  1  East,  568.  9  John.  Rep.  102,  174.  10  id- 
334,  377,  380,  417,  475.  11  Wheat.  276, 199,  209,  59,75. 
2  Bay's  Rep.  483.    2  Serg.  &  Rawle's  Rep.  527.) 

4.  The  circuit  judge  properly  refused  to  declare  the 
plaintiffs  absolutely  barred,  from  the  evidence  adduced  oil 
the  trial ;  and  the  charge  of  the  judge  to  the  jury  must  be 
presumed  to  have  been  correct,  as  nothing  appears  to  the 
contrary.  The  presumption  insisted  on  was  for  the  juuy. 
On  the  doctrine  of  presumption  the  following  cases  were 
cited :  1  Cain.  Rep.  84.  1  Cain.  Cas.  in  Error,  1.  2  Cain. 
Rep.  382.  6  •John.  Rep.  34,  133.  11  id.  91,  446.  4  T. 
R.  682, 468.  1  Phil.  Ev.  123, 151, 155,  127, 129.  12  John. 
Rep.  242, 357.     13  id.  36, 7,  §13.     19  id.  345.     8  Day,  289. 

2  Cranch,  184.  1  Stark.  Ev.  348, 34, 434,  438.  3  id.  1224, 
1216,  1237,  1243,  1247,  1251.  id.  pt.  2,  s.  16.  Co.  lit. 
164.  11  John.  Rep.  91,  446,  517.  10  id.  S38,  414,  417, 
377.  16  id.  210.  1  B.  &  P.  338.  6  Bin.  419.  8  East, 
348.  3  John.  Rep.  226,  388,  424.  15  id.  479.  3  East, 
192.  10  id.  216.  Bull.  N.  P.  298.  3  Wils.  362.  2  Bl 
Rep.  852.     3  Mass.  Rep.  399.     10  id.  105.     5  Cranch,  262. 

3  John.  Cas.  118.  11  East,  478.  6  Ves.  Jun.  184.  6  B. 
&  A.  232.  2  id.  386.  6  East,  214.  2  Saund.  l-;5,  b 
1  T.  R.  141. 

5.  *'  Owners  unknown'*  cannot  assign  errors,  unless  they 
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disclose  their  names,  and  the  quantity  and  quality  of  interest 
they  claim. 

6.  Admitting  error  could  be  brought  by  Clapp  in  the 
name  of  such  owners  unknown^  in  the  manner  that  has  been 
done  in  this  case ;  yet,  having  suffered  judgment  by  drfauU 
in  the  supreme  court,  they  have  been  guilty  of  laches^  and 
are  now  precluded  from  their  remedy  in  this  court.  An 
objection  not  made,  or  if  it  be  waived  in  the  court  below  is 
not  the  ground  of  error.  (15  John.  Re)).  54*4,  518.  2 
Cowen's  Rep.  51.) 

7.  The  devise  under  which  Jemima  Martin  and  Isaac 
Bromagham  claim  the  share  of  their  brother  Thomas  was 
valid  in  law.  (2  Cain.  Rep.  169.  Palm.  205.  Cro.  Jac. 
659.  1  Burr.  Rep.  60.  Co.  Lit.  330,  b.  note  285.  R. 
L.  514,  515.  1  John.  Cas.  33.  Co.  Lit.  111.  a.  15 
Mass.  Rep.  113. 

8.  Clapp's  agreement  with  Peter  Bromagham,  if  for  any 
greater  interest  than  Peter  could  lawfully  grant,  was  in 
fraud  (tf  the  other  heirs,  (he  knowing  the  existence  of  such 
heirs ;)  and  it  was  therefore  void  as  to  them.  A  purchaser 
by  fraud  cannot  gain  a  title  by  the  purchase,  or  by  posses- 
sion under  it,  however  long.    (10  John.  Rep.  457,  462, 463. 

3  id.  77.  2  Wheat.  29.  9  Wheat.  545.  11  id.  90.  2 
Mass.  Rep.  506.  2  Ves.  Jun.  280.  1  Burr.  1 17,  1 18^  397, 
474.    5  Cowen's  Rep.  346,  350.     14  Mass.  Rep.  296, 300. 

4  John.  Rep.  536.  14  id.  493.  1  Cruis.  Dig.541.  13  John. 
Rep.  537.  2  Ves.  Sen.  156.  2  Sch.  &  Lef.  99,  487,  682, 
689.  5  Day's  Rep.  •341,  345.  3  Atk.  654.  8  Cranch, 
93.  15  John.  Rep.  568,  669.)  Clapp  had  notice  of  a  bet- 
ter title  when  he  purchased;  and  the  effect  of  this  is  to 
make  his  purchase  fraudulent.  (3  Bibb's  Rep.  509.  Sugd. 
L.  of  Vend.  469,  499,  506,  547,  490.  1  Cowen's  Rep. 
622,  641,  644.  2  Mad.  Ch.  225.  7  John.  Ch.  Rep.  68, 
122.  1  Wash.  Rep.  38.  1  Atk.  Rep.  538.  2  Atk.  Rep. 
630.  3  id.  304.  2  Ves.  Jun.  454.  1  Munf.  Rep.  38.  1 
John.  Ch.  Rep.  666,  302.  1  Fonbl.  Eq.  B.  2,  Ch.  6,  §  2, 
note  (1);  ^  3,  note  (m);  B.  3,  ch.  3,  ^  1  note  (b).  8 
Wheat.  Rep.  445,  447.  Newl.  on  Contra.  511.  9  Wheat. 
498, 499.    1  Hopk.  Ch.  Rep.  55.    13  Ves.  120.    12  John. 
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AUANf,  B«p.  MS,  349.    4  Jokn.  Cb.  lUp.  38.    P«w.  w  Pe«M% 

^^  111.    2  Ves.  Jun.  440.    3  Con.  Rep.  146.    4  Con«a<^ 

^  Re(>.*3'98.    3John.  Cb.Re{».a4d.    6  Jobn.Ch.IUp.  110. 


aCovea'aRep.637,aM.  2  S«k.  &  Lef.  474.  1  id.  413. 
15  Maaa.  Rep.  118.  I  JuAa.  Cb.  R^.  483.  350.  3  ii 
«12.  U  Wheitt  60.  1  Boor.  Rep,  306^  474.  7  J«lui 
Ch.  Rep.  301.) 

9.  The  only  daty  roquised  of  the  SvpresM  Comt  in  tUs 
case,  under  the  Aatata  for  tbe  paxt»U<ni  «t  Uade,  bj  viitaM 
of  whicb  this  suit  was  instituted,  was  t9  "  Moertaia  and 
deteimiAe  tbe  respeeUT*  xi^t*  of  tb«  partiM,  and  to  gire 
judgBNKt  tbat  partition  be  made  aceondingly."  (Statntw 
of  Paitition  ia  this  state :  Btr.ed.ti.  N.  Y,  82 ;  3  hivia^ 
ton  dt  Smitb'a  ed.  a3T»  342 ;  1  Van  Scbaack'e  ed.  76,  li», 
111,  144,  408  to  4144  3  id.  31fi;  1  Jo«es  &  Yarick's  edl 
201  to  208  ;  2  id.  185  ;  1  Greenleaf  s  ed.  165,  290 ;  8  mL 
13,  340,433;  3  id.  44,  199,  465;  1  K.  dc  R.'«  ed.  317, 
,  •  543;  3  Webster's  ed.  625 ;  4  id.  440 ;  5  id.  79,  807 ;  Sm. 
84,  ch.  43 ;  1  Y»a  Nees  6c  Woodworth's  ed.  507^  Sess. 
87,  ch.  lOS;  Sesa.  44.  oh.  130 ;  Sees.  49.  ch.  157.  £s«. 
]i4b  Statutes  oi  Partiti<m :  31  H.  8,  ch.  1 ;  33  H.  8,  dk 
38;  8  dc  9  W.  3,  ch.  81 ;  3  dc  4  A^  di.  18;  7  Asm, 
eh.  18.) 

A^to  the  pleading  to  the  title  or  possessioni  tbe  ooaos4 
cited  Co.  Hut.  413,  418 ;  id.  181,  182;  8  John.  Cae.  138; 
2  Cain.  Rep.  880 ;  3  Sal)(.  685;  and  U  Mod.  Rep.  104. 

A»  to  estates  of  Innatiios,  they  cited  4  Com.  1%.  IdicHi 
(c);  IR,  L..147,  *6.  .  0 

[*647]  They  citwl  and  oenunented  <m  Co.  lit  1 67,  a.  id.  253 ; 

and  2  Hair.  d(  M'Hen.  854,  relied  on  by  the  plaintilft  in 
^or  to  ^Miw  th«t  partitim  is  a  poasessery  action. 

They  said  Clapp's  entry  was  no  disseisin  of  his  coHen> 
aats,  (7WheM.<i9.  4  John.  Rep.  390.  5John.Ch.Rsp. 
407.  3  Seig.  d(  Rawls's  Rep.  461.  3  id.  Ill,  381,  508l 
4  Mass.  Rep.  416.  418.  1  John.  Cas.  33,  135 ;  86  in  notsi. 
1  John.  Rep.  540.  6  id.  197.  1  R.  L.  182,  ^  3.  5  Coweiv 
871,  874.  1  Burr.  Rep.  60,  108,  109, 119.  6  Cent.  Dif. 
S«iHnF^2.  iCowen,  738.  C' .  Lit.  3  b.  18  b,  237  a,  b> 
357  b.  153  b.  330  b.  «nd  note  285.  id.  160, 246  a.  Cto.  Eiis 


mfs%  sTA-ne  of  ittir  text.  Mt 

MO,  M>28(K    Oa.  Car.  80S.     IS  JciImi.  R«^  869.    8  iii  !&^f^^ 

tfc»,237.     3Jehti.C«B,  124.    €layt.  111.    CCtw»^l%.  '^1^' 

Me.    9  Salk.  493.     I  id.  88#,  24«,  189,  SOC    Ut.  1^  979,  "^^^ 


M8,  366.  1»  John.  Rep.  687.  I  Sa&.  199.  Co.  Lit. 
283.  2  Cruis.  Dig.  497,  MO.  ^Wheail.  110, 124.  8  Bttc 
Abr.  604.  Cowp.  217.  1  Eafl«  568.  it  Gtma.  Dig.  634. 
4  Com.  Dig.  71.  Co.  Lift.  242 1>.  woto  (1.)  1  SdJk.  4S»1 
6  Biirr.  2064.  <mK  Ten.  27,  28.  LA.  Haym.  1^7,  8W« 
Bel.  on  Lim.  0&.  2]ftl.  Rep^MO.  t1idh.icLe[.41B.  « 
P.Wms.  146.  Gd#p.  2117, 701.  7  T.  R.  ^W6, 889.  68^. 
Ten.  28.  4  T.  R.  680.  1  id.  S^K>.  1  Roll.  Abr.  699,  pi. 
16w  Aleyn's  Rep.  8.  9  Yin.  A4nr.  91,  92.  9  John.  Rep. 
102, 168.  1  Cowen's  Rep.  285.  16  lolm.  Kep.  210.  14 
John.  Rep.  304.     2  id.  230.     1  John.  Rep.  156.) 

Thejr  insiited  tiiat,  upon  tlie  ^o)e  ree<Md,  tiie  jiidjgment 
of  Ae  snpreoM  cotirt  dMMild  be  afflimedk 

hm»^  Cbanccdlor,  delirered  the  opi^n  of 'the  co»it« 
The  defend'ants  in  eorror  in  this  cam se,  clatB^i^  lo  be  enti*    Statement  o! 
fled  each  to  one  ninth  pairt  d  a  fainn  in  tihe  town  of  Scho^  ^  ^'^^ 
itoAj  in  RoMselaer  eoijMttjr,  priBtiented  their  petition  to  the 
wpFiraie  cotti^t,  ait  the  Angnal  term  of  fliat  court,  in  the 
yrar  1828,  under  the  aet  of  18th  of  Apr)l,  1813,  for  the 
partition  of  laiid»,  staiting  Ihui  eaeh  of  them  was  seieedm 
ft^of  the  muth  part  df  the  piaeinisee  ae  tenemt(r  in  eommon> 
md  that  Clapp,  the  plaintiff  in  error,  wa»  tenant  incom^ 
Mon,  as  pttrcfaataer,  frotnone  Peter  Byoraaghani,  of  the  ninth 
ftttt  thereof;  and  diat  the  4m»ers  of  the  residue  were 
ittiBh<Nrh  to  them,  the  petitioners ;  ^snd  jyrsiying  that  com^  *548  ] 

miBsioners  ttright  be  appointed  aecordiilg  to  latw,  tomafke 
partition  thereof.  Clapp,  tine  plaintW  in  error,  pleaded  in 
tar  to  the  deaiand  of  the  petition^ft  ibr  pertition  of  ttie 
mud  premises,  sole  seisin  of  the  satne  in  fee  in  himself,  at 
fh€  time  of  preferring  the  petition^  and  at  all  tinMS  aflev^ 
WMcks,  with  a  tra^rerse  of  the  alleged  seisin  of  the  petition- 
ees or  either  of  them,  an  tenants  in  common  dkereof ;  and 
to  this  plea  snbjoined  a  notice  of  his  intention  to  give  in 
vetdenee,  at  tfae  trial,  that  ib%  petltieners  never  wwe 
,  of  the  pfeaoiMs,  bait  dicK,  on  the  eoMMry,  he  at  the 
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ALBAMT,    time  of  exhibiting  the  petition,  was,  and  still  continued  the 

— -j '—  sole  owner  thereof,  and  seised  in  his  demesne  of  the  same 

T.  as  of  fee,  and  had  been  so  seised  for  25  years  previously  to 

BroiuHiham.  ^j^^  exhibiting  of  the  petition,  adversely  to  the  claims  of  the 
petitioners,  and  of  all  persons  whatever. 

The  petitioners,  in  their  replication,  protesting  that  the 
defendant  below  was  not  solely  seised  and  possessed  as  by 
him  alleged  in  his  plea,  take  issue  upon  the  traver8e,*<«nd 
say,  that  they,  the  petitioners,  are  seised  of  the  premises  as 
tenants  in  common,  in  manner  and  form  as  alleged  by  them 
in  their  petition.  Upon  this  issue  the  parties  went  to  trial, 
and  the  bill  of  exceptions  taken  at  the  trial,  presents  the 
facts  which  give  rise  to  the  questions  now  before  the 
court. 
Suinmiuy  of  It  appears,  from  the  testimony  disclosed  by  the  record, 
^'  that  William  Bromagham,  deceased,  the  father  of  the  peti- 
tioners/was,  in  his  lifetime,  seised  of  the  premises  in  fee, 
subject  to  all  annual  rent  Reserved  by  the  deed  of  conTey- 
ance,  and  made  payable  to  the  grantor  a^d  his  heirs  and 
assigns  for  ever ;  that  William  Bromagham,  about  four  years 
before  his  death,  became  a  lunatic ;  and  that  his  sodb  Peter 
and  Isaac,  by  the  common  consent  of  the  family,  took  the 
charge,  possession  and  management  of  his  farm ;  that  Peter 
was,  on  application  to  the  court  of  chancery,  appointed  the 
committee  of  the  person  and  estate  of  the  lunatic ;  that 
Peter,  shortly  before,  or  after  his  appointment  as  committee, 
purchased  the  share  and  interest  of  Isaac  in  the  premises ; 
that  William  Bromagham,  the  lunatic,  died  Januaiy  15th, 
1799,  leaving  nine  children,  among  whom  were  the  peti- 
tioners, and  Peter  and  Isaac  Bromagham ;  that  Peter,  the 
'  *5491  committee  of  the  lunatic,  *had  the  sole  possession  of  the 

whole  of  the  premises  at  the  time  of  the  death  of  the  luna* 
tic,  and  claimed  to  be  the  absolute  and  exclusive  owner  of 
the  same  ;  that  he  continued  to  hold  the  same  as  his  own, 
adversely  to  all  other  persons,  until  the  29th  of  November, 
1802,  when  he  contracted  for  the  bargain  and  sale  of  the 
same  to  John  Clapp,  the  plaintiff  in  error,  for  i^lOOO,  and 
agreed  to  deliver  the  possession  of  the  farm  to  Clapp,  on  on 
hc^jfore  the  first  day  of  May  then  next;  that  the  posseaaioB 
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of  Ihe  fann  was  delivered  prior  to  the  first  of  May,     ALBANY, 
i803y  to  Cls^pp;   that  the  premises  liad  been  conveyed  to 


CUpp 

him,  and  the  consideration  money  fiiUy  paid  by  him,  and  v. 

that  ever  since^he  first  entered  into  the  possession  thereof,  ^'0"»«*^«^ 
he  has  held,  possessed,  and  enjoyed  4he  same,  as  the  sole, 
absolute  and  exclusive  owner  thereof,  and  paid  the  rents 
therefore  without  any  interruption  or  claim,  until  the  petition 
and  notice  for  the  partition  thereof  by  the  petitioners  were 
served  upon  him  on  the  lOth  of  May,  1823. 

These  are  the  prominent  facts  of  the  case.  The  judge 
was  of  opinion  that  the  petitioners  had  maintained  the 
issue  on  their  part,  and  were  entitled  to  the  three-ninths  of 
the  premises  claimed  by  them  as  tejiants  in  common  with 
Clapp  and  the  other  unknown  owners ;  and  so  charged 
the  jury,  who  found  a  verdict  accordingly ;  and  the  supreme 
court  have  confirmed  the  opinion  expressed  by  the  judge 
at  the  trial,  and  given  judgment  on  the  ver4ict. 

The  questions  for  the  consideration  of  this  court,  then,  Th«  qneattont. 
are,  what  the  issue  between  the  parties  was  ?  How  far 
that  issue  was  sustained  by  the  petitioners  ?  What  points 
of  law  were  involved  in  it,  and  how  they  were  settled  by 
the  supreme  court,  and  whether  the  decision  of  them  was 
correct  or  not ! 

The  issue  was  upon  the  seisin  and  possession  of  the  ^  ^^®  ^  *"JJ" 
petitioners.    The  petition  alleged  that  each  petitioner  was  neisin   of  the 
seised  of  one  equal  undivided  ninth  part  of  the  premises,  P®^*'^'*®'*- 
as  tenant  in  common  in  fee.    The  defendant's  plea  is,  sole 
seisin  in  himself,  with  a  traverse  of  the  alleged  seisin  of 
the  petitioners ;  and  the  petitioners  take  issue  on  the  tra- 
verse, reiterating  the  allegations  of  the  petition  ;  that  they 
were  seised  of  the  premises  as  tenants  in  common,  in 
manner  and  from  as   •alleged  in  their  petition.    It  was  [•560] 

incumbent,  then,  upon  the  petitioners,  on  this  issue,  to       p 
prove  that  they  were  seised  as  tenants  in  comjtnon  of  the  skouid     have 
sha^s  of  the  premises  claimed  by  them,  at  the  time  of  when^their  p^ 
presenting  the  petition.  [1]    ITie  evidence  on  their  part  *»<>»  ^»«  !»•■ 
went  to  show  that  the  ancestor  was  the  proprietor  of  the 

[1]  EsgleBton  v.  Bradford,  10  Ohio,  312.    Wilfon  v.  IiUoea,  11  GUI  k  J. 
t5U    IChityPl.  190 


5S0  CASSB  Ut  THE  COUftt  OF  IT&SOU 

AUIITT,     fitrm^  and  £ed  Mfised  of  it,  learing  nine  clnl<&tm  linrlielfi 
^  at  law,  and  they  were  tlnree  of  those  dhSdren  and  kefn ; 


T.  ^       and  supposing  them  to  hare  estahfit^red  those  fHCttf,  fid 
Bromigiittii.  <^jj^g^^  pjQ^  gjj^j^  Uj^jj^  ^  l^g  seised,  at  the  tnne  of  present- 

ing*  the  petition,  of  the  three  ninth  parts  of  the  premises 

claimed  by  them  1    If  fhey  had  gone  one  nCep  hacthetf  and 

fihown  an  entry  by  them  upon  the  farm  so  descended  to 

the  heirs,  and  a  confinnance  of  their  possession  actual  or 

constructive,  to  the  time  of  srnng  for  a  partition  of  it,  they 

would  have  proved  the  affinnative  of  the  isstie  taJcen  by 

them,  and  have  established  a  prima  facie  ri|^  to  partition, 

which  unless  rcpeDed  by  the  proof,  must  have  prevaSed. 

But  no  entry  or  possession  is  «bcrwn  by  them ;  and  the 

testimony  decisively  proves,  as  the  supreme  court  concede, 

that  tlie  defendant's  possession  was  adverse  to  them  firom 

dT*7^*t  ^^  ^  ^  M*y>  ^®^^>  when  he  was  in  possession,  claiming 

below  waa  ad-  title  under  a  •conveyance  to  him  of  the  whole.    I  attach 

JSy  1803.  **  ^^  importance  to  the  (Ejection,  that  he  claimed  tmder  the 

agreement  only  for  the  purchase  of  the  farm,  and  did  not 

produce  a  deed.    Indeed,  little  stress  was  hid  upon  it  in 

S4mb.  ft  po8-  argument.    The  title  was  equally  adverse  to  the  petition- 

bT^^adwM  ^^'  whether  it  was  held  under  the  agreement  or  the  deed 

though  the  ti-  of  Peter,  claiming  to  convey  or  to  contract  for  the  convey- 

imder  Mi'eareo-  ^nce  of  the  entire  farm.  [1]    Then  could  the  petitioners 

*OTt'    ^^  ^^  seised  of  premises  which  were  held  adversely  to  themt 

Jackson      v.  The  fact  of  adverse  possession  was,  1  am  aware,  denied 

Cowen°*  74,)  ^^  ^^^  argument ;  and  the  verditff  was  insisted  upon  as 

oontra  is  there-  decisive  against  it,  and  as  settling  the  point  in  favor  of  the 

petitioners.    But  the  record  shows  that  the  verdict  was 

taken  by  consent,  subject  to  the  opinion  of  Ihe  court  on 

a  case  agreed  upon  by  the  parties ;  and  that  the  case  was 

afterwards  turned  into  a  bill  of  exceptions.    The  biH  of 

exceptions  is  before  this  court,  and  discloses  to  us  the 

evidence  which  vras  before  the  jury,   and  the   oprnioa 

expressed  to  them  upon  it  by  the  judge.    It  appear^ that 

the  verdict  was  given  •under  the  charge  and  opinion  of  the 

court,  which  must  be  taken  to  have  had  an  infhzence  upov 

[1]  Foeg»t6  9.  Horkimer,  Man.  &o.  Co  12  Bvb.^SSS. 
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it;  and  that  charge  is  now  before  this  court,  upon  an 
exception  to  it  as  erroneous,  for  irelief  against  the  errone- 
ous finding  it  is  alleged  to  have  induced. 

It  is  not  the  finding  of  the  jury,  but  the  opinion  and 
charge  of  the  judge  which  induced  that  finding,  that  are 
brought  before  us  for  review ;  and  we  are  not  to  look  to 
the  formal  verdict  on  the  record,  but  to  the  evidence 
returned  to  us  in  the  bill  of  exceptions,  for  the  matters  that 
bear  upon  the  points  on  which  we  are  to  adjudicate.  Now, 
the  bill  of  exceptions  cfearly  shows,  that  the  fact  of  the 
sole  and  exclusive  possession  of  the  farm,  by  Clapp,  the 
defendant  below,  as  the  absolute  owner  of  it,  claiming  the 
title  adversely  to  the  petitioners  for  more  than  20  years 
without  interruption,  claim  or  disturbance  from  them,  was 
fully  proved;  and  it  was  assumed,  and  in  terms,  conceded 
by  the  court  below,  on  their  decision  of  the  cause.  That 
fact,  therefore,  not  having  been  drawn  in  question,  cannot 
be  intended  to  have  been  passed  upon  by  the  jury.  It  was 
the  legal  effect  of  that  fact  upon  this  case,  that  was  the 
point  in  dispute  between  the  parties  ;  and  that  legal  effect 
was  a  question  of  law.  In  ordinary  cases  between 
strangers,  litigating  in  possessory  actions,  such  a  posses- 
sion would  be  a  conclusive  defence  in  law  against  the 
claimant.  If  it  was  unavailing  to  this  defendant  in  this 
form  of  action,  the  inefficacy  of  it  must  proceed  •  either 
from  some  relation  between  the  parties  as  joint  owners,  or 
from  the  nature  and  form  of  the  remedy  by  partition. 

These  parties,  it  is  said,  stood  in  the  relation  of  tenants  in 
common  to  each  other ;  and  the  possession  ot  one  of  them 
\^s,  in  judgment  of  law,  the  possession  of  all  of  them  [1] 
and  in  support  of  the  position,  it  is  said,  that  the  title  of 
the  defendant  was  derived  from  the  same  source  with  that 
claimed  by  the  petitioners ;  and  it  was  contended  that  the 
defendant  entered  under  the  title  vested  in  Peter,  as  tenant 
in  common  with  the  petitioners ;  and  that  his  possession 
could  not  be  adverse  to  them,  but  enured  to  their  benefit. 


ALBANY, 
Dec.  1827. 

Clapp 

V. 

Bromaghun. 


fl]  Humbert  v.  Trinity  Church,  24  Wen.  586.    Dig.  N.  Y.  Rep. 
Hogan,  tit.  advene  ponesuon. 
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ALBAN7,     But,  is  it  true  that  the  defendant's  entry  was  as  tenant  in 

•— ^ ^  common?    There  is  no  colour  for  the  suggestion.    On  the 

y.  contrary,  the  bill  of  ^exceptions  clearly  shows  that  be 

Bromaghun.    gnt^jed  as  purchaser  of  th^whole^  and  held  as  tenant  in 

Where » ten-  severalty,  claiming' to  be  the  sole  and  exclusive  owner; 
^t^aavom^  ^  title  was,  from  its  commencement,  adverse  to  the  peti* 
ly  ciwming  in  tioners :  he  never  held  in  common  with  them,  nor  acknov 

severalty,    the  '  , 

statute  of  limi-  ledgcd  any  right  in  them  or  any  of  the  heirs  of  William 
ag^Mt  hirco!  Bromagham,  the  ancestor;  he  purchased  of  Peter  as  being 
tenants.  the  sole  proprietor,  and  who  at  the  time  claimed  to  be,  and 

was  supposed  to  be  the  exclusive  and  absolute  owner  of 
the  farm ;  and  he  has  from  that  time  to  the  commencemeDt 
of  this  suit,  continually  claimed  and  held  the  premises  in 
exclusion  of  all  others,  and  has  had  the  sole  seisin.  How 
could  that  seisin  and  possession  enure  to  the  benefit  of  the 
petitioners  ?  It  is  conceded  that  a  disseisin  by  one  tenant 
in  common  will  sever  the  joint  possession,  and  turn  the 
title  of  the  co-tenants  to  a  right ;  but  it  is  contended  that 
no  exclusive  possession,  short  of  an  actual  disseisin,  will 
have  that  operation  [I]  and  that  no  such  disseisin  has  been 
shgwn  by  this  defendant.  It  has  been  said  in 'modem 
times  that  the  characteristic  properties  of  disseisin,  as  it 
was  understood  in  ancient  times,  has  been  lost^  or  become 
by  disuse  so  obscure  as  not  to  be  now  discernible ;  and  it 
is  probable  that  some  of  the  nice  distinctions  which  once 
prevailed  may  not,  at^  this  day  be  perfectly  understood. 
Indeed,  it  is  possible  that  some  shades  in  the  definitions  of 
the  disseisin  by  election  may  be  lost  to  us.  Nor  is  the 
character  of  disseisin  in  fact  entirely  free  firom  difficulties; 
but  these  arise  more  from  the  changes  it  has  underglise, 
than  from  any  intricacy  in  the  legal  sense  of  it  in  its  origin. 
The  history  of  the  English  system  of  jurisprudence  abun 
dantly  shows  that  the  meaning  attached  to  the  term  has 
varied  with  the  state  of  society,  and  the  rules  applicable  to 
the  enjoyment  of  real  estates ;  and  much  subtlety  and  some 
confusion  was  introduced  into  its  doctrines  for  the  purposes 
of  the  remedies  which  were  engrafted  \ipon  it.     But  it  was 

[1]  Humbert  v.  Trinity  Charcb,  24  Wen.  ^6.    Jackson  «.  Tibbiia,  aita 
^41.    McClony  v.  Eoss,  5  Wheat.  110. 
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in  erety  stage  of  it,  m  sulNitance,  the  act  of  diTMting    ALBANY, 

the  owner  of  his  seisin  and  possession  of  the  land,  and  — ^ '-- 

substituting  in  its  place  the  ownership  and  possessitNi  of     4     v. 
the  disseisor.    In  its  origin^  when  the  seisin 'constituted    S'^^Hfii*"!- 
the  title  of  the  owner  to  his  freehold,  it  was  the  forcible         Dmeinn 
expulsion  of  the  tenant,  or  the  wrongful  entry  upon  him,  ^^  •^▼•yB  in 
*€uid  the  forcible  holding  by  the  intruded,  which  Was  called  [*553] 

a  disseisin ;  a6d  in  those  dayi,  force  would  naturally  be  JjJ^etting^  Se 
employed  to  effeet  a  change  of  possession  by  a  wrong  owner  of  hu 

■■r-.-rfc.  r  i  l  -    %*  i  it  MiBin.  Slid  DOi- 

doen  [  1  ]    But  m  after  times,  when  the  titles  to  land  became  session,     •ad 
more  compleir,  and  possessions  more  dirersified^  other  acta  '^^  ownCTslip 
were  held  to  be  disseisins.    It  would  br  as  preposterous  and  possesnon 
to  look  for  the  same  acts  of  desseisin  in  our  day  that  ^    ^   ««»<»• 
usually  occurred  in  the  simple  times  of  high  antiquity,  as 
to  expect  to  find  the  same  customs  and  mamiers  in  this  age 
that  were  the  characteristics  of  those.    The  wrong  doer 
does  not,  in  our  times,  forcibly,  and  without  the  claim  of 
right,  e|pel  his  neighbor  from  the  tenements  he  coverts, 
nor  hold  the  owner  out  with  a  strong  hand  of  power ;  yet 
if  he  silently  enters  upon  the  possession  of  a  stranger,  and   Disseisin  now 
either  under  pretence  of  right  which  he  knows  to  be  iiaimfn^*^ 
groundless,  or  without  colour  of  title,  usurps  and  claims  it  ^^.^l^       ^.^^ 
^i^his  own,  keeps  out  and  sets  at  defiance  the  former  pos-  out   color   of 
sessor  and  all  others,  and  holds  excIusiTely,  claiming  the  ke^ep^ng     out 
fee,  who  Will  deny  him  to  be  a  disseisor?    The  act  partakes  u>d  sotting  at 
too  largely  of  all  the  properties  of  the  ancient  disseisin  to  former^Vsscs! 
be  distinguished  from  it.    The  owner  is  divested  against  JJ^^^,***^    *" 
his  will  of  his  seisin  and  possession,  and  that  seisin  \s 
usurped  by  another  who  wrongfully  holds  it  as  his  owtl. 
In  modem  times,  an  ouster  by  any  means  short  of  actual 
force,  is  generally  identified  with  adverse  possession,  which 
is  understood  to  embrace  every  possession  held  by  the  pos- 
sessor in  exclusion  of  others.    But  an  ouster  effected  with-  Actual  force  is 
o«t  the  employment  of  force,  often  is,  in  effect  and  all  ^^^  e^^^ 
practical  purposes,  a  disseisin ;  and  in  the  ease  now  under 
consideration,  the  exclusive  possession  and  holding  of  Peter, 
under  a  claim  of  title  to  the  whole  farm,  and  accomj)anied 
with  acts  of  ownership  co-extensive  with  the  claim,  if 

[1]  Varick  v.  Jaekaon,  2  Wen.  166,  4  Kent  f  482  et  Mf. 
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ALBANT,  wrongful  agaiiut  the  petitioners,  wa»  a  diaseisin  of  tbem^ 

-^ '—  or  raUier  it  was  technically  a  deforcement,  which  is  of  the 

^''^t  same  family  with  a  disseisin,  and,  as  regards  the  point  in 

Bromagham.  quegtion  iff  this  cause,  has  the  same  properties* 
A  deforcement      If,  as  is  Contended,  the  estate  descended  on  the  death  of 

to  a^d^i^itin  ^^^  lunatic  to  his  nhie  children,  they  took  it  under  our 

jn  respect  to  gtatuto  of  descents,  (1  R.  L.  62,  s.  8,)  in  coparcenary,  in 

wi      advene  the  same  manner  as  if  they  were  all  dsttighters  of  the 

f^^^T^*^  deceased  father.    •Peter  was  in  possession,  at  the  time  of 

^        *'  his  father's  death,  and  set  up  a  claim  to  the  whole  estate, 

Parther,  as  to  ^^^  ^Y  descent  as  heir  to  his  father,  but  a»  purchaser  or 

the  entry  of  a  otherwise  affaiust  the  descent,  and  it  is  at  least  questionable 

tenant  in  com<-  ^  ... 

mon  claiming  whether  his  entry,  disclaiming  all  title  by  descent,  and 

imd  hu  ^^baS^  insisting  upon  a  distinct  title,  could  accrue  to  the  benefit 

quent  acts  and  of  the  Other  coparceuers.    But,  if  it  did,  his  subsequent 

whole.  acts  gnA  avowed  claim  to  the  whole,  and  entire  excluuon 

of  the  c(^arceners  from  all  participation  in  the  use  of  it, 

or  the  rents  and  profits  of  it,  and  his  sale  to  Cl^p,  with 

the  entry  and  sole  possession  of  Clapp  as  owner,  were  tbe 

highest  and  most  unequivocal  acts  of  disseisin,  or  at  any 

rate,  of  adverse  possession,  that  could  possibly  be  done.  [1] 

Peter,  in  the  first  instance,  and  Clapp  afterwards  entered 

for  himself,  exclusively  claiming  the  whole ;  and  the  ss^ 

by  Peter  to  Clapp  was  perfectly«decisive  of  the  character 

of  his  entry,  and  the  exclusive  nature  of  his  possession. 

If  Peter  was  a  co-partner  with  his  brothers  and  sisters,  he 

usurped  the  whole  and  held  out  all  his  companioiis.    The 

Though  one  ^ther  children  of  the  lunatic  never  had  any  possession  of 

mittee    of    a  the  preihiscs  subsequently  to  the  death  of  the  father,  unless 

i^uent  *  sat  ^^®  possessiou  of  Pctcr  enured  for  their  benefit.     But,  if 

and   claim  of  he  was  a  deforciant,  his  possession  was  adversary  tathem^ 

luteiy  changes  &nd  if  there  was  anything  equivocal  in  that  possession,  or 

^f^h^"*^*^'  his  original  entry  and  possession  as  conunittee  of  the 

sion,         and  lunatic  could  qualify  it,  his.  sale  of  the  whole  to  Clapp,  and 

msJc^^  It  ad-  (jjj^ppig  entry  and  possession,  were  clearly  adverse- 

Ijord  Mansfield  in  the  case  of  Doe  v.  Prosser,  (Cowper, 

[1]  Adverse  possession  can  only  exist  as  against  a  person  entitled  to  the 
possession.  Clark  v.  Hughs,  13  Barb.  147.  Jadcson  v.  Scbooomaksr,  4 
Jehn.  389. 
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129,)  held  that  a  man  may  come  in  by  a  rightful  possesgion,  ALBANY, 

and  yet  hold  over  adversely  withbut  a  title.    He  gave  for  — ^ '— 

examples,  a  t^iant  per  auter  vte,  holding  over  for  20  years  •       v. 

after  the  death  of  cestui  que  ute,  which  he  says,  would  be  Bn>mH^»«n- 

a  bar  to  the  remainderman  or  ^reversioner  in  ejectment;  Tenant  per 

(q)  and  he  gave  also  the  case  of  tenants  in  common,  observ*  jng  20  yean 

ing  as  to  them,  that  the  possession  of  one  tenant  in  common,  !^®T^L*^/ 

eo  nominey  as  tenant  in  common,  can  never  bar  his  compa-  cestui  que  vie, 

nion,  because  his  possession  is  not  adverse  to  the  right,  but  derman  *o!r*reI 

in  support  of  the  title.    But,  that,  if  he  denies  the  title  of  ▼««»<>»«'• 

his  companion,  elaiming  the  whole,  will  not  pay  his  com-  The  posses- 

panion    his   *8hare,   and    continue    in   possession,   such  [*555] 

possession  is  adverse  and  ouster  enough  ;  and  that  actual  «on  «f  »  *ea- 

hindrancc  is  not  necessary.    And  Ld.  Kenyon  in  Peaceable  mon,  m  nomi- 

V.  Read,  (1  East^  668,)  gave  his  sanction  to  the  doctrine.  ^  "^^  ^*^f 

So  it  has  beeh  held  that  an  entry  and  sole  occupation  of  panion. . 

the  whole,  keeping  the  co-tenants  out,  gives  the  possession  Yuiher   as 

the  character  of  a  disseisin  or  an  adverse  possession,  to  the  adTerse 

(5  Burr.  2604.     1  Atk.  493.    2  id.  632.)         •  ^^^i^m. 

Anciently  the  rule  was,  that  an  actual  ouster  or  forci-  ™^°'  *°'*  .?!*'** 

''  '  acts  oonabtutc 

ble  dispossession  of  the  co-tenant  was  necessary  to  con-  it 

etitute  a  disseisin.    That  rule  was  afterwards  relaxed,  and 
the  exclusive  receipt  of  the  profits  by  one,  withholding 
from  his  companion  all  participation  in  tiiem,  of  an  actual 
hindrance  of  the  companion  from  entering  or  sharing  the 
possession,  was  adjudged  to  be  sufficient  evidence  of  an 
adverse  holding.    And  afterwards  it  was  held,  in  Doe  t;. 
Reid,  (11  East,  51,)  that  one  tenant  in  common  in  posses- 
sion, claiming  the  whole  and  denying  possession  to  the 
other,  is  evidence  of  an  ouster;  and  that  it  is  not  indispen- 
8a.bly  necessary  to  make  the  possession  adverse,  that  there 
be  a  receipt  of  the  rents,  and  an  actual  hindrance  of  the 
co-tenant  from  entering.    Nor  has  this  rule  been  recently 
ititroilbced.     It  obtained  in  England  long  prior  to  the 
separation  of  this  country  from  that.     It  is  laid  down  in 
Viner's  Abridgment,  that  although  the  entry  of  one  tenant 
ir    common  is  the  entry  of  both,  yet,  if  one  enter,  claiming 

(«)  Axid  rid.  Jackson  v.  Harsen,  (6  Cowen,  328.)  • 
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ALBANY, 
Dec.  1827. 

CUpp 

V. 

Bromagfaftin* 


[•556] 


The  entry  of 
one  of  several 
hdin  claiming 
the  whole,  and 
denying  poe- 
session  to  his 
co-heirs,  and 
selling  the 
land  to  a  stran- 
ger constitutes 
a  possession 
adverse  to  the 
co-heirs,  and 
being  contin- 
ued 20  years, 
ban  the  entry 
of  the  oo-htin. 


the  whole,  this  will  be  an  entiy  adverse  to  his  companion, 
(14  Viner,  512,  pi.  5  ;)  ahd  the  editor  notes  in  the  maigin, 
that  the  possession  of  one  lieir  in  gayelldnd,  elaimii]^  the 
whole,*  is  adverse. 

In  2  Atkeyps,  632,  14.  Hardwicke  raled  that  a  fine  and 
non-claim  by  a  tenant  in  common  will  bar  his  companioD^ 
if  he  does  not  call,  the  party  to  an  account  for  the  profits ; 
for  this,  he  observes^  has  always  been  admitted  to  be  evi* 
dence  of  an  ouster. 

The  supreme  court  of  the  United  States,  in  Ricard  v. 
Williams,  (7  Wheaton  60,)  take  the  true  distinction. 
There  is  no  doubt,  they  say,  that  in  general,  the  entry  of 
one  heir  will  enure  to  the  benefit  of  all ;  and  that,  if  the 
entry  is  made  *a8  heir,  and  without  claim  of  an  exclosife 
title,  it  will .  he  deemed  an  entry,  not  adverse  to,  but  in 
consonance  with  the  rights  of  the  other  heirs  ;  but  it  is  as 
clear  that  one  heir  may  disseise  his  co-heirs,  and  hold  an 
adverse  possession  against  them  as  well  as  a  stranger ;  and 
that  notwithstanding  an  entry  sl$  heir,  he  may  afterwards, 
by  disseisin  of  his  co-heirs,  acquire  an  exclusive  possession 
on  which  the  statute  will  run.  They  admit  that  an  onsto* 
or  disseisin  is  not  to  be  presumed  from  the  mere  fact  of 
sole  possession ;  but  they  say,  that  it  may  be  proved  by 
such  possession,  accofnpanied  with  a  notorious  claim  of 
an  exclusive  right.  In  that  case,  the  entry  was  made  by 
an  heir  under  an  exclusive  claim  to  the  whole,  not  by  de- 
scent; but  by  the  title  distinct  or  paramount ;  and  it  was 
held  that  there  was  no  incapacity  in  the  heir  to  claim  an 
estate  by  title  distinct  or  paramount  to  that  of  his  ance** 
tor ;  and  if  his  possession  is  exclusive  under  such  claim, 
and  he  holds  all  other  persons  out  until. the  statute  period 
has  run,  he  is  entitled  to  the  full  benefit  and  protection  of 
the  bar.  (6)  [1] 

These  principleij  appear  to  me  to  apply  to  this  casi,  and 
to  govern  it.  Here  was  an  eiitry  by  Peter,  claiming  thio 
whole  ;  he  was  in  possession  claiming  the  entire  estate  ; 


{h)  And  vid.  anie,  252-3,  and  the  cases  there  cited. 
[1]   Presoott  V.  Nevers,   4    Mason   326.      Parker 
SMetcalfSl. 


V.  PropiiBlavi 
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h«  do^ied  poBteasion  to  his  brothers  and  iiBten  ;  he  sold     ALBAiiY, 

the  farm  to  a  stranger ;  received  the  full  yalue  of  the  landi  — -7 '- 

and  delivered  over  the  possession  to  the  purchaser,  who  y. 

has  ever  since  held  and  used  it  as  his  own ;  and  if  Peter-  ^wn^t*"™* 
or  his  vendee  had  the  power  to  make  a  disseisin  or  an 
adverse  possession,  this  possession  must; be  held  to  be 
adverse.  In  this  case,  there  was  more  than  the  men  fact 
of  sole  possession.  It  was  accompanied  with  a  notorious 
claim  of  exclusive  right.  The  possession  was  exclusive 
under  that  claim,  and  all  other  persons  were  held  out 
until  20  years,  the  statute  limitation  to  the  right  of  entry, 
had  run.  [1] 

The  deed  of  conveyance  from  Peter  firoma^am  to  F»rtherthst 
Clapp  was  not  produced ;  but  the  agreement  was  sufficient  Underao^x^ 
to  show  Aat  the  entry  and  possession 'were  under  a  claim  <^^^^  •S'*^ 

ment  for  a  a- 

of  title  ;  and  the  confidence  of  Clapp  in  the  validity  of  that  tie  may  be  ad- 
title  is'  conclusively  shown  by  the  consideration  he  paid  ^®"®' 
for  the  land. 

*It  is  settled  by  the  decisions  of  this  court,  that  it  is  [*557] 

enough  that  the  possessor  be  in  under  a  claim  of  title  to  Poeaesrion 
clothe  it*  with  the  character  of  an  adverse  holding,  and  to  ^tme  witiTor 
give  it  efficacy  as  a  defence,  when  of  sufficient  age  to  be  a  J^°"**^^ 
bar ;  and  that  an  invalid  or  defective  title,  if  beUeved  to  be 
good,  [2]  will  be  equally  operative  with  a  valid  one  in  givmg 
effect  to  a  possession  taken  and  held  under  it.  (La  IVombois 
V.  Jackson,  8  Cowen,  689.)  If,  therefore,  Peter,  or  his  vendee, 
erred  in  supposing  that  he  had  acquired  a  good  title  to  the 
farm,  still  the  exclusive  possession  of  it,  claiming  an  exclu- 
sive right  to  it  under  that  title,  however  defective  or  invalid 
it  may  have  been,  was  sufficient  after  the  lapse  of  twenty 
years,  to  bar  the  entry  of  the  petitioners,  and  to  put  them 
to  their  writ  of  right. 

Conceding,  then,  for  the  sake  of  the  argument,  that  Peter 
had  no  title  to  the  shares  of  the  farm  now  claimed  by  the 
petitioners,  but  held  them  by  wrong ;  still,  if  his  possession 
was  a  desseisin  or  deforcement,  Clapp  is  entitled  to  the 

[I]  Smi  9.  Porham,  4  Ber.  &  Bat.  M. 
[91  Irfvinfiloa  9.  Fara  Lroa  Ca.  9  Wen.  SU. 
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ALBANS",     protection  which  the  law  confers  on  the  alienee  of  a  dis^ 

Dec.  1827.       '^  .  ,   r       •  i   -r    ,  ^ 

— — — - —  seisor  or  deforciant ;  and  ii  the  previous  acts  and  posse» 
v<  sions  of  Peter  were  not,  in  judgment  of  law,  an  ouster  of  his 

ronaag  •  co-tenants  ;  yet  his  sale  of  the  entire  estate  to  Clapp  the 
defendant  below,  and  the  absolute  purchase  of  the  premises 
by  the  defendant  below  for  the  full  value  of  the  whole  inter- 
est, afld  his  entry  under  the  agreement  for  the  purchase,  as 
sole  absolute  and  exclusive  owner,  ahd  his  subsequent  claim 
of  ownership,  characterized  his  possession  as  adverse  to  the 
petitioners  ;•  and  in  either  <iase,  their  entry  was  tolled  by 
his  possession,  and  he  was  entitled  to  the  protection  of  the 
statute  bar  against  their  claim.  [1 J 
Semb.  that  ^^t,  it  was  contended  that  the  purchase  and  possession 
wiadverMpos-  of  Clapp  Were  fraudulent :  and  if  that  objection  to  the  title 

session    taken  '■^  ,  •' 

in  fraud  of  the  was  Well  founded,  it  might  be  fatal ;    for  fraud  vitiates 

diaJi  not^a^L  whatever  it  touches.  [2]    But  there  is  no  ground  for  the 

imputation.    Clapp  wscs  a  stranger  to  the  family,  until  the 

Ciapp'g  po«-  time  of  the  purchase,  and  resided  at  a  distance  from  them. 

nession        not 

fraudulent.  He  made  the  purchase  nearly  three  years  after  the  ancestor's 
death.    Peter,  the  vendor,  ti^as  in  the  actual  and  exclusive 

'*558]  possession  of  the  ^premises  at  the  time,  and  claimed  to  be 

the  absolute  and  exclusive  owner.  He  was  understood  in  the 
neighborhood  to  be  so ;  and  Clapp  treated  with  him  as  sucL 
He  may  have  been  incautious  and  indiscreet  in  completiiig 
the  purchase  without  sufficient  enquiry  and  due  precaution- 
ary measures  for  his  security ;  but  that  was  imputable  either 
to  his  negligence  or  to  his  confidence  in  the  representation  of 
Peter  the  vendor ;  and  the  consequence  of  a  failure  of  title 
would  have  fallen  upon  himself  alone.  It  is  no  proof  of 
fraud ;  and  shows  no  suflicient  ground  for  any  presumption 
injurious  to  his  integrity.  Purchasers  are  too  apt  to  disre* 
gard  the  caution  of  the  law,  caveat  emptor;  and  to  rely 
upon  the  apparent  ownership  of  the  possessor  and  his  assur- 
ances of  his  title,  without  instituting  proper  inquiries  into  its 

[IJ  Eoss  V.  Durham,  4  Dev.  h  Bat.  54. 

[2]  9  Wen.  511.  But  the  law  will  neyer  oonstrua  a  poueaaion  tortutM 
unless  from  necessity.  On  the  other  hand,  it  will  consider  erery  poaaessiosi 
lawful ;  the  commencement  and  continuance  of  which  is  not  proTsd  to  b« 
wrongful.    Eioard  v.  Williams,  7  Wheat.  107  :  per  Stoet,  J. 


Clapp 

V. 
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validity.      But  it  would  be  a  most  severe  and  alarming    ALBANY; 

Doe.  1827. 

principle,  to  impute  fraud  or  notice  of  the  defect  or  inva- 
lidity of  the  title  to  the. neglectful  purchaser.  The  rule  of 
law  is  otherwise.  It  does  not  chaige  the  purchaser  of  ^'<*"**8;l»>n- 
real  estate  with  notice  of  the  title,  nor  affect  bttn  with  any  Neglect  to 
imputation  of  fraud  in  taking  a  bad  one.  It  Ijplde  want  of  tiUe^ia^*not 
notice  or  knowledge  to  be  immateriaL     The  purchaser  fraud;      nor 

,  I'l  V-  -I  ■»•/•'•  \   r      '         Bhoiild    notice 

takes  the  title  at  his  own  nsk ;  and  if  it  proves  defective,  of  a  defect  in 
and  the  true  owner  uses  due  diligence  and  interposes  his  t^^to^a,^^! 
claim  in  time,  the  purchaser  must  lose  his  estate.  But  chuer  becauM 
even  in  that  case,  when  the  title  is  palpably  defective,  the  so  »**  to  pre. 
party  who  has  the  right,  must  prefer  his  claim  and  prose-  be'lfit^'f  S* 
secute  his  suit  within  the  time  prescribed  by  law,  or  the  statute  of  limi- 
possession  of  the  purchaser  under  his  defeasible  title  will  ^^^^^' 
cure  the  defect,  and  ripen  his  claim  into  a  right.  .  Though  tho 

The  rules  of  law,  therefore,  relative  to  notice,  or  tne  suf*  verse  posses- 
ficiency  of  disclosures  to  put  the  party  on  enquiry,  are  dS^tiv^,^*Se 
inapplicable..  To  affect  the  defendant  with  fraud,  clear  ^^e  .  owner 
and  positive  proof  was  necessary.  Tt  ought  to  have  been  in  20  yeu«,  or 
shown  that  he  knew  Peter's  title  to  be  bad,  and  that  the  ^^e  iai>wredm8 

'  entry. 

same  belonged  in  fact  to  all  the  heirs  of  the  ancestor ;  or 
that  the  petitioners  were  entitled  to  the  shares  they  now  ^J^®  ^\^! 
claim  to  belong  to  them,  and  with  such  knowledge,  coU  cient  to  put  a 
luded  with  Peter  to  defraud  them.     Not  a  trace  of  any  ?^|^^'*notioe^ 
such  evidence  appears.    The  only  circumstance  from  which  ?®^  "°*  fPP^^ 

^'^  ^  J         .  to  9k  purchaser 

any  knowledge,  by  Clapp,  of  the  family,  can  be  inferred,  who  claims 
is,  that  he  knew  Isaac  to  be  •the  brother  of  Peter.    But  [•SSO] 

the  knowledge  of  that  fact,  so  far  from  leading  to  any  ^*^^f*^u^|Jil 
doubt  of  Peter's.ownership,  seems  to  me  strongly  to  confirm  tiona.  Clear 
the  truth  of  his  representation;  for  Isaac  stands  by,  and  JL>foniotice 
sees  Peter  contract  for  the  sale  of  the  whole  farm,  without  ^  ^  ^^^i7 

•  .  ,  ,  .     .         .  that  the   title 

objecting  to  the  sale  or  mtimatmg  to  the  purchaser  a  doubt  supposed  to  he 
of  Peter's  right  to  sell.  Fairness  required  a  disclosure  of  w^'^^accom! 
the  adverse  claim  of  the  other  members  of  the  family,  if  p*nied  with 
any  claims  were  made  by  them ;  and  the  purchaser  had  tent  to  defraud 
reason  tp  conclude  that  Peter  was,  as  he  appeared  and  E^J^ce"^^ 
assumed  to  be,  the  real  and  sole  own^  of  the  farm.  It  the  qaestion  ol 
appears  that  part  of  the  purchase  money  remained  unpaid 
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Clapp 

V. 

Bromftgham. 


[•560] 


until  1805 J  and  that  Clapp,  prior  to  that  time,  had  become 
acquainted  with  William,  another  brother  of  Peter ;  and 
from  these  circumstanceB,  and  the  total  silence  of  the  peti« 
tioners,  and  all  the  other  children  on  the  subject  of  their 
present  claim,  I  infer,  that  they  either  had  no  well  founded 
claim,  or  wecf  conscious  that,  for  some  caus^,  good  faith  for* 
bade  them  to  prefer  it.  The  purchase  was  a  matter  of  notori 
etr.    Clapp  removed  from  a  distant  count j  with  his  familj, 
took  possession  of  the  farm,  and  openlj  exercised  all  the  cusr 
tomary  acts  of  ownership  over  it,  avowedly  as  the  absolute 
purchaser,  regularly  paid  the  rents,  and  at  different  times  dis- 
charged the  purchase  money.  Was  this  the  conduct  of  a  frau- 
dulent purchaser  ?  Was  any  imposition  practised  on  the  peti- 
tioners, any  artifice  made  use  of  to  deceive  them,  or  any  act 
done  to  mislead  them  ?    All  the  circumstances  attending  the 
transaction  coQCur  in  showing  that  they  were  not  known  bj 
Clapp  to  have^any  right  or  pretensions  to  the  estate ;  and 
the  fact  of  the  purchase  of  the  fanq  at  its  lull  value,  and  the 
deliberate  payment  of  the  entire  con^ide^ation  by  different 
instalments,  is  conclusive  and  convincing  proof  of  his  good 
faith,  and  of  his  full  confidence  in  the  title 'of  Peter,  and 
entire  ignorance  of  the  claims  of  the  petitioners.*    The 
actual  payment  of  the  full  value  for  the  purchase  of  a 
farm;  with  knowledge  that  th^  title  was  invalid,  and  that 
he  might  be  at  any  moment  evicted,  would  have  been  an 
act  of  weakness  und  folly,  and  net  a  proof  of  fraud  or  bad 
faith.  '  But  on  the  other  hand,-the  petitionels,  or  some  of 
them,  or  those  they  represent,  lived  in  the  county  of  Rens- 
selaer in  the  vicinity  of  the  ^premises,  at  the  time  of  the 
sale  to  Clapp,  stood  by  and  saw  him  enter  into  possession, 
take  the  title  from  Peter,  pay  him  the  consideratioi^  and 
exhaust  his  substance  in  improvements ;  and  yet,  for  twenty 
years,  they  observe  a  total  silence  on  the  subject  of  their 
present  pretensions,  utter  no  complaint  against  the  pur- 
chaser, and  take  no  step  to  test  his  title  or  enlbrce  their 
own  claims.    .They  surely  come  with  an  ill  grace  now 
into  a  court  of  ju^ice^  to  revive  a  stale  demand,  and  reap 
the  fruits  of  the  ihdustry  of  an  innocent  purchasen  who 
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has  been  lulled  into  security  by  their  silence  and  acqui-    ALBANY, 

Dec.  1827 

escience ;  and  will,  if  they  succeed,  have  devoted  his  life  to  — -^ ^ 

tbeir  service.  v. 

Can  these  petitioners  be  heard  to  charge  this  purchaser  *«>»»S***™' 
with  fraud,  or  be  permitted  to  found  any  claim  upon  the 
presumption  of  his  knowledge  of  their  rights  ?  If  they 
have  established  a  title,  and  if  this  suit  is  the  proper  mode 
of  availing  themselves  of  it,  and  they  are  in  season  to  assert 
tlieir  claim,  the  courts  will  enforce  it.  But  the  defendant 
below  is  entitled  to  all  the  protection  this  court  can  give 
to  a  bona  fide  purchaser  for  a  valuable  and  full  considera* 
tion  ;  and  his  defence  is  entitled  to  attention. 

To  return  then  to  the  issue  between  the  parties.  I  con- 
cur in  the  opinion  of  the  supreme  court,  that  the  possessdry 
right,  or  the  right  of  entry  of  all  the  petitioners,  was  barred 
by  the  lapse  of  time ;  upwards  of  20  yearly'  possession 
having  run  against  thdm  all,  and  more  4han  ten  years 
hltving  elapsed  since  the  death  of  the  husband  of  Jemima,  jeaim^  tho 
who  was  under'  coverture  when  the  disseisin  or  adverse  *'™®,    <»7?^ 

1       rra  1- 1     1  "^**  baned  by 

possession  commenced.    Then  did  the  petitioners  prove  adTene posses- 
the  issue  on  their  part,  and  show  that  they  were  seised  of  ^ftcr^hei^hus!! 
three-ninths  of  the  premises  as  tenants  in  common  wit];^  the  band's  death, 
defendant  ? 

Seisin  imports  possession ;  and  when  averred  in  plead-     SeWn,  when 
mg  is  predicated  of  the  possession  in  fact  of  the  premises,  pleading 
Thus,  in  writs  of  right,  the  demandant  claims  the  right  and  mejns  seinnin 

uciL  wjucn  im« 

inheritance,  and  avers  his  seisin  in  the  past  time,  not  the  ports    posses- 
present  ;   alleging  that  he  was  seised  within  twenty-fire    ^  "* 
years,  and  not  that  he  is  seised.    So,  in  the  writ  ol  entry, 
a  similar  form  is  used  in  alleging  the  seisin  ;  and  the  reason     Bemb.   that 
is,  that  in  both 'cases  the  plaintiff  has  been  ousted  of  his  ^iStiff^orpe! 
possession,  and  cannot,  *with  truth,  aver  himself  to  be  [*561] 

seised.  But  in  partition,  the  plaintiff  or  petitioner  must  allege  ^J"^  tha?  he 
that  he  is  seised,  which  imports  a  present*  possession  as  w  wised,  and 
tenant  in  common  or  coparcener ;  and  hence  it  is  that  non  actual  posses 
infimul  tenent  is  the  appropriate  issift  in  partition,  because  "J^jjj.  ^  "f' 
the  parties  cannot  hold  together  unless  their  possession  as  wui  not  satisfy 
well  as  their  titles,  are  in  common.    The  fact  of  an  adv^erse  ao^haTrsub-' 

sisting  adyerse 
poiieiiion  of  tha  co-tenant,  though  short  of  20  years,  is  a  bar  to  the  action  or  proceeding 
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holding  by  one  against  the  other  shows  that  they  cannot 
hold  together,  and  pro  indiviso ;  for  the  party  in  possession 
holds  the  whole  in  exclusion  of  the  others.  A  mere  right 
of  entry,  if  shown,  will  not  satisfy  the  terms  of  the  issue ; 
for  there  is  no  seisin  in  the  party  who  is  ousted. 

Now  it  is  admitted,  that  the  possession  was  held  by  Clapp 
adversely  to  the  petitioners,  at  the  time  of  presenting  the 
petition.  It  follows,  that,  if  adverse  possession  has  the  same 
operation  and  effect  as  a  disseisin  before  a  desceiit  is  ca|t ' 
or  the  entry  is  tolled  by  lapse  of  time,  the  petitioners  were 
not  seised  of  any  part  of  the  premises,  at  that  time,  as  ten- 
ants in  common ;  and  they  failed  in  the  issue.  The  verdict 
of  the  jury  therefore,  ought,  in  such  case,  to  have  been 
against  them  and  no  judgment  of  partition  given. 

Coke,  in  his  commentary  on  Littleton,  say;,  that  if  one 
coparcener  disseise  another,  during  the  disseisin  a  writ  of 
partition  does  ngjt  lie  between- them«  The  text  of  Littleton 
and  the  Year.  Books  sustain  the  position ;  and  the  reasoj) 
given  for  it  is,  that  they  do  not  hold  together  and  undivided. 
(Co.  Lit.  167,  b.  4  H.  7,  fol.  9,  b.  11,  Ass.  23.)  Yet  the 
disseisee  has  a  right  of  entry,  and  is  entitled  to  his  share 
of  tl^  estate  when  reduced  to  possession;  and, if  it  be  a 
decisive  objection  to  a  partition,  that  one  of  the  tenants  in 
common  is  disseised  by  the  other,  on  the  ground  that,  dur- 
ing .such  dira^in,  they  do  not  hold  together,  the  same 
objection  applies  with  equal  force  and  upon  the  same  rea* 
son,  tQ  Jthe  case  of  adverse  po^ession ;  for,  in  that  case,  as 
in**  disseisin,  they  do  not,  during  the  continuance  of  the 
i^versCipossession,  hold  together.  The  law,  as  laid  down 
by  Coke,  is  recognised  by  Baron  Comyn  in  his  valuable 
Digest ;  and  Yiner  in  his  Abridgment,  treating  of  partition 
by  coparceners,  observes  that  the  word  tenet  in  a  writ 
•always  implies  a  tenant  of  the  freehold ;  and  therefore  if  one 
of  them  be  disseised  by  the  other,  no  writ  of  partition  lies. 
(16  Yiner,  225,  partition,)  1. 

In  the  case  of  Brailshaw  9.  Callighan,  in  this  court,  ^8 
Jphn.  558,)  the  rule  was  admitted,  that  if  one  coparcener  it 
disseised  by  another,  no  writ  of  partition  will  lie;  and 
the   reason   there  given,  is,  that   in  England  the  word 
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Unei  in  a  writ,  always  implies  tenant  of  the  freehold.    It  is    ALBANY, 
settled,  then,  that  a  writ  of  partition  would  not  lie  at  com-  - — ;^;^ ^ 

Clapp 

mon  law  by  a  coparcener  who  was  disseised  by  her  com-  v. 

panion ;  and  that  a  plea  of  sole  seisin  was  good*  Bromaghmm. 

In  this  c^se,  the  petitioilers  never  had  a  seisin  of  any  part 
of  the  premises,  unless  they  acquired  it  by  the  entry  or  pos- 
session of  Peter  ;  for  he  had  exclusively  the  possession  at 
the  death  of  his  father ;  and  if  he  held  that  possession  for 
himself  solely,  and  kept  out  the  rest  of  the  heirs,  he  was  a 
deforciant)  and  they  had  neither  a  leisin  in  fact  nor  in  law 
of  tht>  undivided  shares  they  claim.    But  if  they  ever  could 
be  regsgrded  as  constructively  in  possession  by  the  entry  of        ^^     ^^ 
Peter,  their  coparcener,  they  were  ousted  by  his  subsc-  tione»     hero 
quent  acts  and  sale  to  Clapp ;  and  from  that  period,  at  all  whea  theypre- 
events,  the  possession  has  been  adverse ;  and  they  have  had  '®^^  ^^" 
no  sf'isin  of  the  premises.  * 

It  was  strenuously  contended  on  the  argument,  that  this  diweisin    ai^ 
adverse  possession  was  a  disseisin,  and  .gome  of  the  later  ad^oraepoMCB- 

^  uon    are    the 

cases  countenance  the  opinion,  that  an  adverse  possession  same  in  e£feet 
is  a  disseisin.    To  maay  purposes,  it  may  be  so  considered ;  "  %ie**^^- 
and  though  there  are  points  in  which  they  differ,  yet  in  the  monposBeseion 
aspects  under  which  we  are  now  viewing  them,  they  tenants       in 
are  substantitlly  the  same,  and  produce  the  same  effect  ^^^^^  "^ 
upon  the  title.  .  The  disseisor,  if  he  continue  himself  to  oc-  bar  under  the 
cupy  the  premises,  may  at  anytime  before  the  right  of  tations.^ 
entry  is  lost  by  lapse  of  time,  be  eviated  by  the  disseisee ; 
and  90  may  the  adverse  possessor ;  and  in  such  cases,  where 
no  descent  is  cast,  the  adverse  possession,  if  suffered  to 
run,  will  mature  into  right  as  *on  as  the  disseisin.    It  is 
not  material,  therefore,  for  the  purposes  of  this  suit,  to 
enter  into*  a  critical  enquiry  of  the  relative  properties  of  dis- 
seisin and  adverse  possession,  or  to  note  the  distinctions 
between  them.    It  is  well  ^settled  that  the  adverse  posses-  [*5631 

sion  of  one  tenant  in  common  or  00-parcener  is  an  ouster 
of  the  co-tenants  ;  and  that  a  continuance  of  it  for  twenty 
years  as  effectually  toUs  the  entry  as  disseisin  of  the  same 
duration,  or  a  descent  cast  upon  the  heir  of  the  disseisor. 
In  this  case  there  has  been  an  adverse  possession  for  more 
than  twenty  years.    I  am  not  now  called  upon,  therefore. 
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iLLBANT,     to  express  an  opmion  of  the  effect  of  an  adverse  poMetsicrti^ 

— -^ ^  for  a  shorter  period,  upon  the  question  of  seism  in  an  issue 

V.  on  the  plea  of  non  tenent  insimuls  or  upon  the  suit  of  the 

Biomaghmm.   p^rty  who  is  out  of  possession  for  a  partition.     I  hare 

already  intiihated  my  views  to  some  extent  on  these  points ; 

and  «hall  press  them  no  further. 

ButifadTcrse      But'suppose  the  adverse  possession  to  differ  from  die 

posseasion  dif-    ,,...,.  .  .1  •         «      i  •■%%  ,. 

fer  from  dis-  disseism  m  this ;  that  until  it  tons  the  entry  it  will  not  dis- 
thLt^Jl^*'^-  *"*  ^^^  seiBin  of  the  co»tenants,  who  are  kept  out  by  the 
Terse  posaes-  usurper,  uor  obstruct  Ihe  prosecution  of  a  writ  of  partition, 
tenant  in  oom-  (which  is  the  broadest.concession  that  can  be  asked  for,) 
SvMt^ad^  still  the  right  of  entry  in  this  case  Was  tolled ;  ^nd  how 
in  of  the  other  then  can  it  be  contended  that  the  seisin  of  the  petitioners 
eomnm,  till  it  continued,  or  that  partition  could  be  demanded  by  them? 
toib  theiir  en-  They  Were,  in  the  language  of  the  law,  divested  of  all  title 

^  try,  yet  after  it  /    ,       /,  ,  .   ,  ,  .       ,     . 

oontinuea    20  to  the  rand  but  the  mere  right ;  and  were  put  to  their  wnt 

toUmg  tib<ri^  ^P^^  ^^^*  ^S^^  *®  ^^^^  ^^^y  remedy  for  the  recovery  of 
entry,  and  the  part  of  the  estate  they  claimed.  It  is  clear,  that  the 
»  meM  right,  P^Tty  who  has  lost  i)Oth  the  possession  and  the  right  of 
common^  ^i-  Possessions  and  has  a  mere  right  only,  is  not  seised  of  the 
Bin ;  aad  in  estate,  either  in  fact  or  m  law*  How  then  could  these 
%ynit^ ^  petitioners  sustain  the  averment  of  seisin *in  the  petition, 
tition,otapro-  qj  the  issue  taken  on  the*  traverse  ?    Wlfywas  not  the 

ceedlng        for  _      _      _  .         r  -i     -  • 

partition  under  ptoof  01  adverse  possession  for  twenty  j-ears  a  decisive 
(s^8.  36^b!  defence  ?  and  if  so,  how  could  the  suit  for  partition  be 
100,  1  R.  L.  maintained  before  tkey  had  regained  the  seisin  and  posses- 

507.)     Theco-     .  r^u     1       .-    . 

tenanta  out  of   SlOn  01  tlie  iaUQ  f 

§iur"*ur  "to      ^^  ^^  ^**  *  proceeding  under  the  statute  of  this 

their  writ  of  State  for  the  partition,  ol  land,  and  not  a  Writ  of  parti- 

ver their shue|  ^^n  at  common  law;  and  it  was  assumed  in  argument, 

"•^-  *^w^"  *^**  *^®  jurisdiction  of  courts  of  law,  on  petition  for  pazti- 

they  can  main-  tion,  has  been  extended  by  the  act  to  cases  of  the  mere 

tain  partition,   ^jght,  equally  with  those  of  the  seisin  and  possession  of 

"^564]  the  petitioners.    A  brief  *view  of  the  provisions  of  the  act 

Y  will  be  necessary  to  test  the  accuracy  of  this  position. 

Statuto  of      The  act  (1  R.  L.  507,)  provides,  that  where  any  lands, 

L.   507)    ex-  tenements  or  hereditaments,  shall  be  held  in  joint  tenancy, 

*°^^*  tenancy  in  common,  or  coparcenary,  it  shall  be  lawful  for 

any  one  or  more  of  the  parties  interested  therein,  to  pie- 
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sent  a  petition  to  the  supreme  court,  or  mayor's  court,  or 
court  of  co«ximon  pleas  of  the  city  or  county  in  which  the 
lands  are  situated,  setting  forth  the  rights  and  titles  of  the 
parties  therein,  and  praying  that  the  same  may  be  divided 
by  commissioner^  to  be  appointed  by  the  court.  ^  A  rule  is 
to  be  entered  on  proof  of  service  of  the  petition,  that  the 
parties  defendants  appear  and  answer  the  petition;  and 
the  defendants  may  appear  and  answer  within  such  time 
as  the  court  may  aJlow  them  for  that  purpose  ;  and  such 
further  pleadings  may  be  had  thereupon  between  the 
parties,  according  to  the  rules  and  practice  of  the  court, 
as  in  other  actions  ai^d  suits  depending  therein,  until  an 
issue^or  issues  in  law  o|  in  fact  shall  be  joined  between  the 
parties,  or  some  of  them ;  ai^  it  is  specially  provided,  that 
such  of  the  parties  as  shall  answer  the  petition,  may  plead 
thereto  rum  tenent  insimul^  and  give  any  special  matter  m 
evidence,  ui^i^r  that  plea,  which  might  be  otherwise 
pleaded ;  giving  notice  with  the  plea  of  such  special  mat- 
ter. The  issues  are  to  be  tried  as  in  other  actions,  and 
power  is  given  to  the  court  to  grant  new  trials,  as  in 
other  cases;  and  after  the  final  determination  of  all 
such  issues,  the  court  is  to  'ascertain  and  deteri^ne  the 
rights  of  the  parties,  and  give  judgment  that  partition 
be  made  between  them,  or  such  of  them  as  shall  appear 
to  have  any  right  therein,  according  to  such  rigl^ts.  In 
this  abstract  of  the  first  stages  of  the  proceeding,  seve- 
ral of  the  prominent  features  of  the  common  ^law  writ 
or  partition  are  plajinly  discernible.  The  estate  to  be 
divided  must  be  held  by  the  parties  to  the  partition  in 
common,  and  the  general  defence  against  the  petition  for  a 
division,  is,  that  the  petitioners  and  the  defendants  do 
not  hold  together.  This  was  the  substance  of  the  de- 
mand, and  of  the  general  defence  in  the  writ  of  partition 
The  intention  was  to  substitute  the  petition  for  the  writ ; 
but  to  preserve  the  general  outline  and  leading  features 
of  the  action  *of  partition,  as  far  as  the  forms  of  the 
statute  proceedings,  and  a  due  regard  to  the  rights  and 
mterests  of  the  parties  would  permit,  and  especially  to 
adhere  to  the  avowed  purpose  of  the  partition  ;  the  seve- 
ance  of  the  possession  bjr  a  division  or  sale  of  the  pre- 
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mises ;  and  not  to  introduce  an  entire  new  system,  extend- 
ing to  other  bbjects  and  governed  by  differeift  principles 
In  conformity  with  this  view  of  the  subject,  the  act  hath 
hitherto  boen,  it  is  believed,  uniformly  applied  to  the  pur- 
pose of  dividing  lands  held  in  conmion  among  the  part 
owners,  and  not  to  the  purposes  of  litigating  contested 
claims;  and  petitioners  have  supposed  themselves  bound 
to  state  m  their  petitions,  and,  if  required,  to  show  in  proof 
that  they  were  seised,  at  the  time  of  presenting  their  peti- 
tion, of  the  undivided  shares  they  claim  to  have  set  apart 
to  them.  The  petition  invariably  avers  the  seisin  of  the 
petitioners,  and  the  petitioners,  in  this  c^se,  have  con- 
formed to  the  rule  ;  i^o  uniform  h^  the  practice  been,  that 
no  qiiestion  has  ever  bee^i  raised  on  the  precise  poidt. 
But  the  supAme  court,  in  adjudicating  upon  the  averments 
necessary  to  be  made,  and  the  effect  of  those  that  have 
been  made  in  the  particular  instances  wlifeh  have  come 
under  the  consideration  t)f  that  court,  have  in  effect, 
decided  that  the  petitioners  must  aver  a  seisin  of  the  parts 
of  the  premises  they  claim.  Thus,  in  a  case  which  oc- 
curred under  the  act  of  1801,  ths^t  court  decided  that  an 
avemfcnt  of  seisin  generally,  implies  a  seisin  in  fee  ;  and 
in  the  case  of  iBradshaw  v.  Calligh^n,  (8  John.  558,)  where 
the  objection  was,  that  the  rights  and  titles  of  the  parties 
were  not  set  out  at  large  in  the  petition,  nor  the  seisin  of 
the  ancestor  averred,  but  the  seisin  of  the  petitioners  and 
their  co*tenants  only,  and  that  the  aLegation  of  seisin  was 
in  general  terms,  it  was  held  by  this  court,  on  a  writ  of 
error,  in  affirmance  of  the  judgment  of  the  supreme  court, 
that  the  words  of  the  statute  are  satisfied  by  alleging  the 
seisin  of  the  present  owners,  which  constitutes  their  title, 
and  that  the  general  allegation  of  seisin  was  sufficient; 
plainly  implying  that  an  allegation'  of  seisin  is  necessary, 
and  that  seisin  must  constitute  a  part  of  the  title  of  the 
petitioners. 

•The  supreme  court,  in  the  case  of  Ferris  v.  Smith,  (17 
John.  221,)  proceed  upon  the  same  ground,  and  hold  that 
the  plea  of  non  tenent  insimul  is  not  supported  by  showiiftg 
the  quantity  of  interest  to  vary  from  the  statement  of  the 
petition;  but  is  maintained  by  showing  that  the  defendant 
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who  pleads  it  had  parted  with  all  his  interest.    Indeed,  the    ^^^f'™' 
act  appears  to  me  to  admit  of  no  other  construction.    The  — ^  """ 
tenements  which  the  petitioners  seek  to  divide,  must  be  v. 

held  in  common  between  them  and  their  co-tenants,  and  '^"*^  "** 
those  terms  if  they  do  not  require  an  actual  seisin  and 
possession  at  the  time,  certainly  cannot  be  satisfied  with- 
out a  right  of  entry.  When  the  right  of  entry  is  tolled, 
the  estate  of  the  owner  is  said  to  be  totally  divested,  and 
put  to  a  right.  (2  Bl.  Com.  197.  Co.  Lit.  345.)  An  actual 
disseisixuproduced  that  effect,  and  an  adverse  possession 
of  20  years'  continuance,  has  the  same  operation.  An 
owner  thus  put  to  a  right,  has  no  seisin  either  in  fact  or  in 
law.  He  does  not,  in  any  legal  sense  of  the  term,  hold 
the  estate ;  and  consequently,  if  he  once  was  a  tenant  in 
common,  or  a  coparcener  with  the  disseisor  or  adverse 
holder,  he  has  ceased  to  be  so,  and  the  entire  seisin  of  the 
premises  is  in  the  tenant  in  possession,  who  holds  the  same 
in  severalty ;' and  the  tenant  who  has  been  ousted  and 
held  out  until  his  right  to  re-enter  is  lost,  must  reinstate 
himself  by  action  in  his  seisin,  before  he  can  truly  aver 
himself  to  be  seised,  or  claim  to  hold  in  common  with  his 
former  co-tenants.  It  follows  that  a  special  plea  of  sole 
seisin,  or  the  general  issue  of  non  tenent  insimul,  to  a  peti- 
tion for  partition  under  the  act,  equally  with  similar  pleas 
to  a  count  in  partition  at  common  law,  is  supported  by  proof 
of  a  disseisin  of  the  petitioners,  or  an  adverse  possession 
against  them  for  twenty  years ;  and  that  proof  having  been 
made  in  this  case,  the  judge  ought  to  have  directed  the 
jury,  that  if,  in  their  opinion,  an  adverse  possession  for  Howthejudgo 
twenty  years  was  sufiiciently  proved,  they  ought  to  find  a  Jootedthe^uryl 
verdict  for  the  defendant  against  the  petitioners. 

This  construction  of  the  act  is  fortified  by  the  provisions 
contained  in  the  13th  section  of  it,  by  which  it  is  enacted, 
that  nothing  contained  in  the  act  shall  be  construed  in  any 
manner  to  authorize  the  revival  or  prosecution  of  any  claim 
•to  lands  which  might  otherwise  be  barred  by  the  statute 
of  limitations,  or  by  the  acquiescence  of  any  party  having  i 

such  claim ;  or  to  aid  the  prosecution  of  any  claim  that 
may  not  be  so  barred ;  but  every  such  claim  shall  be  and 
remain  in  the  same  situation  as  if  the  act  had  not  been 
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passed.  The  object  of  this  sccticm  of  the  act  ^bs  to 
remove  all  doubts  on  the  construction  of  the  first  section, 
and  to  express  in  clear  and  decided  terms  the  intention  of 
the  legislature  to  confine  the  provisions  and  operation  of 
the  act  to  its  legitimate  object,  the  division  or  partition  of 
lands  avowedly  held  in  common*  and  to  exclude  all  ques 
tions  involving  the  right  to  the  seisin  or  possession  of  the 
premises.  The  quantity  of  interest  to  which  the  part 
owners  may  be  respectively  entitled,  and  the  conflicting 
claims  of  right  or  title  when  the  possession  is  not  drawn 
in  question,  but  is  admitted  to  belong  to  him  who  shall  be 
adjudged  to  have  the  title,  are  to  be  settled  by  proper 
issues  between  the  litigants,  preliminarily  to  the  first  judg- 
ment of  partition* 

But  the  legislature  deemed  it  unfit  that  the  possession 
should  be  disturbed  by  proceedings  far  partition  of  premises 
held  adversely  to  the  petitioners;  or  that  a  party  who  has 
no  right  to  enter  upon  the  land,  and  enjoy  it  in  conunoa, 
should  be  entitled  to  have  a  part  of  it  set  off  to  him  to 
hold  in  severalty.    The  right  to  have  the  estate  divided, 
pre-Bupposes  an  acknowledged  right  to  the  possession  sod 
enjoyment  of  the  part  of  it  to  which  the  peta^oner  claims 
to  be  entitled.    It  is  the  partition  of  lands  in  the  possession 
of  the  pait  ovmers,  that  the  act  intends ;  and  not  the 
recovery  of  the  possession  of  prenuaea  which  are  held 
adversely  to  the  petitioners  ;  and  the  act  therefore  limits 
the  partition  it  authorises,  to  estates  and  interests  actually 
held  in  common ;  requires  the  petitioners  to  set  forth  the 
rights  and  titles  of  the  parties ;  and  gives  tho  defendants 
who  appear,  the  plea  of  non  temnt  ummal  aa  the  gen^ 
issue  ;  thereby  authorising  an  issue  which  shall  clblige  the 
petitieners  to  show  a  sei»n  in  themselves,  to  estaJdish  a 
ngiht  to  a  partitioii ;  and  the  lawgivess,  for  greaiter  cautioB, 
in  terms  forbid  any  eottstruction  to  be  given  to  the  act,  or 
use  to  be  made  of  it,  which  shall  in  any  'way  control  or 
interfere  with  the  operation  of  the  statute  of  linaitatioiB, 
*or  aid  the  petitioners  m  obviating  the  impedunenta  to  the 
recovery  of  the  premiaes  they  daim,  from  the  provisioas 
of  that  statute,  or  from  their  own  acqaieacence.    Would  the 
terms  of  those  proidsiona  of  the  partition  act  be  aairirfed, 
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hf  adjudging  a  partitioa,  on  th»  prater  of  a  petitioneTi 
whose  right  of  entry  has  been  totted  by  ad;rer8e  poeaession, 
against  the  defence  of  the  party  in  poaseseion,  on  that 
ground  ?  If  the  proceedings  under  the  act  are  to  have  that 
operation,  must  not  the  defendant,  though  clothed  Tnth  the 
absolute  right  of  sole  possession,  lose  the  benefit  and 
protection  of  the  stattute  of  limitationt,  against  the  claim 
of  the  disseisee  or  ousted  eo-tenants  f  Of  \i4iat  arail  is  hie 
plea  of  fum  tment  mrifnul  in  such  an  exigency !  In  an 
action  of  ejectment,  or  a  writ  of  entry  to  recover  the 
possession  of  the  premises,  his  defence  would  be  oon- 
clusire;  but  if  his  assailant  resorts  to  a  petition  for 
partition  under  the  act,  h%is  driven  from  his  defence ;  and 
his  possessory  title  is  rendered  useless  and  imaTailing. 
When  such  a. course  of  proceeding  is  held  admissible,  is 
not  the  act  so  construed  as  to  authorise  the  revival  and 
prosecution  of  a  claim  to  the  possession  of  land^  which 
might  otherwise  be  barred  by  the  statute  of  limitatioDs,  or 
at  least,  to  aid  the  prosecution  of  a  claim  not  yet  barrod; 
and  does  such  chiira,  after  tho  judgment  in  partition,  remain 
in  the  same  situation  as  if  the  act  had  not  been  passed  f 
ft  was  urged,  indeed,  that  the  petitioneFS  in  this  case» 
^ough  they  had  lost  the  right  of  entry,  were  yet  in  tixas 
to  insist  upon  their  title,  and  to  recover  in  a  writ  of  right; 
and  that  upon  showing  such  right  upon  the  trial  of  the 
issue,  they  were  entitled  to  a  verdict  and  judgmem  tinder 
the  act.  But  if  the  act  will  bear  that  construction,  will  it 
not  repe-*^  or  supersede  the  statute  of  limitations  ^  apipiicar 
ble  to  tenants  in  common,  with  the  single  exception  of  that 
clause  of  it  which  applies  to  a  writ  of  right?  Will  it  not 
defeat  the  possessory  title  acquired  by  disseisin  or  adverse 
possession,  as  between  part  owners  ?  Could  the  claim,  then, 
of  the  disseisee  or  ousted  part  owner,  be  said  to  remain  in 
the  same  situation  as  if  tho  partition  act  had  not  not  been 
passed ;  or  would  not  the  prosecution  of  such  claim  be 
aided  by  that  act,  and  would  not  the  obstTuction  interposed 
by  the  adverse  possession  which  would  ^impede  its  prose- 
cntion  at  law,  be  removed?  Might  not  the  partition  act 
be  m  ail  cases  used  by  the  demandairt  whose  entry  was 
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— "i '—  and  reinstate  himself  in  his  right  ?  and  if  so,  would  not  the 

V.  petition  for  partition  be  diverted  from  its  original  design, 

Bro/nagham.  ^^^  becomfe  the  process  for  the  trial  of  titles,  and  the 
recovery  of  possessions  between  the  part  owners  of 
lands? 

But  again,  if  the  true  construction  of  the  act  should  be 
held  to  admit  of  an  issue  between  the  parties  upon  the  mere 
right,  must  it  not  still  be  at  the  election  of  the  defendant  to 
tender  that  issue,  or  an  issue  upon  the  right  of  possession  ? 
The  act  allows  him  to  plead  any  special  plea,  or  the  gen- 
eral plea  of  non  tenent  insimul,  with  notice  of  any  special 
matter  that  might  be  pleaded.  J^ow,  if  under  this  permis- 
sion, the  mise  might  be  joined  upon  the  mere  right,  yet  the 
defendant  clearly  is  not  limited  to  that  issue,  but  is  in  terms, 
allowed  to  plead  the  general  issue,  peculiar  to  the  writ  of 
partition,  or  to  plead  any  special  plea  he  chooses.  In  this 
case  he  has  elected  to  plead  sole  seisin,  and  to  traverse  the 
seisin  of  the  petitioners ;  and  on  that  traverse  the  issue  was 
joined.  Must  not  the  parties,  then,  be  confined  to  that 
issue  I  And  could  the  petitioners  under  it  recover  upon 
*the  mere  right ;  or  must  they  not  show  an  actual  seisin,  or 
at  least,  a  right  of  entry,  to  entitle  them  to  a  verdict  ?  To 
obviate  these  difficulties,  it  was  said  that  the  proceedings 
in  partition  were  not  calculated  or  intended  for  the  recovjery 
of  the  possession,  but  to  ascertain  and  determine  the  rights 
of  the  parties  ;  and  that  the  petitioners,  after  the  judgment 
in  paertitlpn,  would  be  left  to  recover  the  shares  allotted  to 
them,  in  the  action  of  ejectment  or  writ  of  right ;  to  which 
actions  the  statute  of  limitations  would  remain  a  bar.  But 
a  moment's  attention  to  the  results  of  the  judgment  in  par- 
tition will  show  this  reasoning  to  be  illusory  and  unsound. 
partiti^^oes  'I'^c  judgment  in  partition,  it  is  true,  does  not  of  itself  change 

not  change  the  th^  possession ;  but  it  establishes  the  title,  and  in  an  eject- 
possession,  but         *  '  .  •' 
in  an  ejectment  ment  or  Writ  of  right,  must  be  conclusive.    The  suit  wiU 

u  ^oiSd'^be  ^^  brought  by  the  party,  not  for  his  undivided  part,  but  for 

oonoiusiYe.       his  separate  share  of  the  premises  allotted  to  him  on  the 

partition,  and  the  judgment  of  the  court,  adjudging  that 

[*570]  share  to  belong  to  him,  and  allotting  it  to  him  to  hold  *in  aev 
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eraky,  must  be  sufficient  to  entitle  him  to  recover  it.  Nor 
do  I  see  how  an  adverse  possession  could  be  a  defence 
against  an  ejectment  upon  such  a  judgment.  The  answer 
to  it  would  be,  that  the  objection,  if  available,  should  have 
been  taken  to  the  partition  itself;  for  that  partition  could 
not  be  made  until  the  right  was  first  ascertained  and  deter- 
mined, by  the  court,  and  that  the  judgment  in  partition  had 
conclusively  established  the  right  and  title  of  the  parties, 
and  proved  the  allegation  of  seisin  made  in  the  petition  for 
partition  to  be  true.  How  could  adverse  possession  or  dis* 
seisin  be  alleged  against  that  averment  in  the  record  of  the 
judgment,  and  against  a  verdict  on  an  issue  between  the 
parties  to  the  record  in  &vor  of  the  petitioners  upon  the  very 
point  of  seisin  ?  The  verdict  and  the  judgment  in  partition 
must  surely  be  conclusive  in  an  action  of  ejectment  against 
the  defence  of  adverse  possession. 

But  again ;  suppose  the  premises,  instead  of  being  divi- 
ded by  the  commissioners,  should  be  sold  under  the  5th 
sec^tion  of  the  partition  act ;  must  not  the  moneys  raised  by 
the  sale  be  distributed  among  the  parties  to  the  petition  ? 
The  direction  of  the  act  to  distribute,  when  the  owners  are 
known,  is  express  and  general ;  there  is  no  exception  to  it ; 
and  adverse  possession  would  surely  not  be  a  sufficient  bar 
to  such  distribution.    The  intention  and  direction  of  the  act 
clearly  is,  that  the  money  shall,  in  all  cases  of  sale,  be  dis- 
tributed among  the  parties  whose  shares  and  interests  have 
been  ascertained  and  determined,  according  to  their  rights 
as  adjudged  by  the  court ;  and  the  intention  must,  there- 
fore, in  my  judgment,  be  that  the  parties  must  establish 
their  rights' to  the  seisin  and  possession  of  the  premises,  as 
well  as  the  mere  right,  before  judgment  can  be  given  for 
either  a  partition  or  sale  of  the  estate  ;  since  the  party  hav- 
ing the  possessory  right  vested  in  him  at  the  time -of  the 
petition  for  partition  must,  upon  any  other  construction  of 
the  act,  lose  the  whole  benefit,  in  case  of  the  sale  of  the 
premises,  of  the  statute  of  limitations  for  the  protection  of 
such  right  of  possession.    Was  it  not  the  obvious  intention 
of  the  legislature  in  the  13th  section  of  the  partition  act,  to 
gruard  against  its  interference  with  the  provisions  of  the 
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statute  of  limitationa ;  and  can  any  *con9tractioii  of  the  ad 
for  the  partition  of  lands  be  in  accordance  with  that  inten* 
tion  of  the  lawnnakers  which  does  not  effectually  secnro 
the  party  in  pos»essi<Mi  against  the  Iobs  of  that  protection 
which  the  statute  of  limitations  would  otherwise  afioid 
him? 

Now,  the  possessor  who  has  held  adversely  for  80  yeai% 
has  acquired  a  light  of  possesnon  which  the  statute  of 
limitations  will  protect  against  an  ejectment  or  writ  of 
entry.  But  a  sale  in  partition,  if  authorised  by  the  act, 
must  direst  him  of  that  right,  and  take  from  him  hb  pos- 
session, and  he  sustains  an  irreparable  loss  by  the  operation; 
for  his  right  of  possession  gives  him  no  claim  to  the  mon^ 
raised  by  the  sale.  If,  under  other  circumstances,  any 
such  claim  could  have  been  preferred,  it  is  excluded  by 
the  judgment  of  the  court,  by  which  the  title  of  the  land, 
and  the  right  of  the  proceeds  of  the  sale  of  it,  are  adjudged 
to  belong  to  another. 

But  again;  why  should  the  party  in  possession  be 
subjected  to  the  vexation,  trouble  and  expense  of  a  suit 
for  partition,  by  a  claimant  who  is  out  of  possession,  before 
his  right  to  tlie  possession  of  the  undivided  part  he  claims 
is  established  ?  If  the  judgment  in  piotition  is  to  be  used 
against  the  party  in  possession,  then  the  aasailant  will  be 
fumislied  with  a  weapon  against  w^hich  the  shield  of  the 
statute  of  limitations  will  be  no  protection ;  and,  if  the 
judgment  is  not  to  be  used,  the  claimant  may  be  unable  to 
recover  the  possession  of  the  share  set  apart  to  him ;  and 
the  proceedings  in  partiti(»i  wojuM,  in  such  case,  be  nuga* 
tory,  and  involve  the  party  in  possession  in  a  useless  and 
onerous  charge.  In  the  present  case,  if  the  petitioners  are 
to  be  put  to  their  writ  of  right  after  the  partition,  for  tlie 
recovery  of  the  part  allotted  to  them,  and  the  statute  of 
limitations  is  to  run  against  them  to  the  time  they  faring 
their  writ,  considering  that  the  adverse  possession  agaiaal 
them  is  admitted  to  have  commenced  as  early  as  the  3d  of 
May,  1S03,  and  is  claimed  to  be  of  anterior  date  aad 
origin,  they  may  be  too  late  to  recover  on  any  mise  to  which 
they  could  entitle  themselves.     But  if  they  are  in  time  Uh 
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•heir  remedy  by  \mt  of  rig^t,  why  «hoald  they  be  permitted     ^^^^' 
to  reverse  the  usual  order  of  proceedinge ;  and  first  to  sae  — ^ — — 
for  partition  of  the  undi^ed  premisee  which  are  held  y. 

^adversely  to  them,  and  thea  to  rsoe^vBr  the  poBeession  of    **^»8'^*"** 
parts  allotted  to  them  on  the  partition  against  the  advertsre  [^572] 

holder,  instead  of  firat  ettablishitig  the  right  to  the  pomession 
of  the  undivided  ahiares  they  claim,  and  then  auing  for  a 
aererance  of  dra  possession  between  themselves  and  the 
other  part  owners  ?  It  is  surely  most  consonant  to  the 
principles  of  justice,  and  the  course  of  judicial  proceedings, 
to  require  that  a  party  who  is  out  of  posseesbn,  and 
especially  after  his  entry  is  tolled,  should  first  reinstate 
himself  in  his  possession,  and  then  sue  Ibt  the  partition  of 
the  estate :  asid  I  am  satisfied  that  sach  is  the  intention  of 
the  act. 

But  it  is  said  to  |^ve  been  decided  by  thd  supreme 
judicial  court  of  the  state  of  Massachusetts,  that  actual 
seisin  is  not  necessary  to  maintain  the  statute  process  for 
partition ;  and  the  case  of  Barnard  v.  Pope^  (14  Mass. 
Rep.  434,)  is  cited  as  the  anthevity  for  the  position.  In 
that  case  there  had  been  a  sole  possession  for  only  ten 
years ;  there  had  been  no  actual  ouster,  nor  any  refusal  to 
account  for  tike  rents  and  profits  $  and  the  court  say  that 
the  right  of  entry  remained  at  Uie  time  of  filing  the  peti-* 
tion ;  and  they  held  thai  under  those  circumstances,  there 
was  a  sufficient.seism  to  maintain  the  process.  In  a  pre- 
vious case,  in  the  same  court,  between  Bonner  and  others 
and  The  Proprieton  of  the  Kennebec  Purchase,  (7  Mass. 
Rep.  475,)  it  bad  been  ruled  that  actual  seisin  in  the  peti* 
tioners  was  necessary  to  mamtun  the  process  for  partilion ; 
and  Chief  Justice  Parker  distinguishes  the  ease  before  him 
from  that  oase,  on  ^ne  ground  that  the  right  of  entry  in 
that  case  was  gone ;  but  that  in  the  case  before  him  it 
remained.  He  admits  the  rule  of  the  common  law  and 
tlie  English  statutes  to  be,  that  a  writ  of  partition  cannot 
be  maontained  by  a  tenant  in  conmion  who  has  been  dis 
seised ;  but  he  takes  the  ground  that  the  possession  of  one 
tenant  in  common  is  the  possession  of  all ;  and  thf  t  there 
must  be  overt  acts  of  ouster,  or  a  sole  and  exclusive  posses- 
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sion  for  more  than  20  years,  so  that  thexight  of  entrj  it 
gonoi  before  a  diBseisin  is  to  be  pronounced ;  but  such 
possession,  he  admits,  would  conclude  the  party.  That 
case,  then,  may  be  an  authority  to  show  that  mere  adverse 
possession,  or  the  want  of  actual  seisin,  is  not  sufficient  in 
that  state  to  bar  or  ^preclude  a  partiti^  between  tenants 
in  common,  who,  in  the  absence  of  actual  ouster,  hare  a 
constructive  seisin ;  but  it  is  an  authority  also  to  show,  that 
where  the  right  of  entry  is  lost,  the  process  of  partition  is 
not  maintainable. 

The  principle  of  that  case,  therefore,  would  protect  the 
defendant  in  this ;  for,  in  this  case,  the  right  of  entry  was 
tolled  by  twenty  years  adverse  possession.  The  case  cited 
from  Harris  &  McHenry's  Reports  shows  that  the  same  rule 
prevails  in  the  state  of  Maryland ;  and  that  an  adverse  pos- 
session for  20  years  is  held  by  the  c<^rt8  of  that  state  to  be 
a  bar  to  a  partition.  (2  Harris  &  McHenry,  254.)  This 
case  with  those  before  cited  to  the  same  point,  shows  that 
the  rule  in  England  and  in  our  sister  states  of  Massachu- 
setts and  Maryland  require  a  right  of  entry,  at  least,  in  a 
plaintiff  or  petitioner,  to  enable  him  to  sustain  the  writ  or 
statute  process  for  partition.  Our  partition  act  is  full  as 
restrictive  in  its  provisions,  if  not  more  so,  than  those  of 
Massachusetts  or  Maryland ;  and  it  would  seem  strange, 
therefore,  that  our  courts  shduld  allow  greater  latitude  to 
the  petitioners  than  the  courts  of  those  states. 

In  the  court  of  chancery,  which  has  an  extensive  junsdic 
in  partition,  and  is  in  the  habitual  exercise  of  it,  the  course 
is  to  require  that  the  title  of  the  complainant  be  first  estab- 
hsh|d,  before  partition  is  decreed.  An  adverse  possession 
for  twenty  years  would  be  a  fatal  objection;  and  when 
interposed,  must  invariably  stay  the  proceedings.  The  bill 
may  not  be  dismissed;  but  the  cause  must  stand  over  until 
the  complainant  establishes  his  ri^t  and  recovers  the  seisin 
and  possession  at  law.  In  analogy  to  the  course  of  thai 
court,  the  just  and  reasonable  construction  of  the  partition 
stct  would  fairly  admit,  and  I  think  requires,  the  same  rule 
to  be  appUed  to  the  proceedings  in  the  supreme  court. 
The  only  difference  is,  that  in  equity,  the  bill,  if  filed,  will 
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not  be  dismissed,  but  stand  over ;  but  at  law,  the  petitioner 
must  dear  the  premises  of  the  disseisin  or  adverse  posses- 
sion before  he  prefers  his  petition  for  partition ;  and  if  he 
proceeds  when  his  his  entry  is  barred,  the  petition  will  for 
that  cause,  when  shown,  be  dismissed, 

*But  it  is  said  by  the  supreme  court  to  be  the  duty  of 
that  court  to  ascertain  and  determine  the  respective  rights 
of  the  parties,  and  to  give  judgment  that  partition  be  made 
according  thereto.  The  answer  is,  that  that  duty  does  not 
devolve  upon  the  court  until  after  the  final  determination  of 
all  the  issues  between  the  parties ;  and  is  never  to  be  per- 
formed unless  those  issues,  which  involve  the  right  of  the 
petitioners  to  partition,  terminate  favorably  to  them.  Af- 
ter the  issues  of  fact  between  the  parties  are  settled  by  the 
jury,  and  the  questions  of  law  that  may  arise  upon  them 
are  disposed  of  by  t\jfi  court,  if  the  objections  to  the  peti- 
tion are  removed,  it  does  become  the  duty  of  the  court  to 
ascertain  and  determine  the  rights  of  the  parties,  and  give 
judgment  according  to  those  rights.  But  the  right  to  the 
partition  is  a  preliminary  question ;  and  may  depend  upon 
either  the  facts  of  the  case  or  the  law  arising  upon  them ; 
and  if  any  issue  in  law  or  in  fact  which  may  be  taken  upon 
that  preliminary  question,  is  decided  against  the  petitioner, 
and  is  decisive  of  that  question,  his  petition  must  be  dis- 
missed ;  land  no  judgment  of  partition  can  be  given.  The 
error  of  the  supreme  court  in  this  case  appears  to  me  to 
consist  in  their  proceeding  to  judgment  of  ^partition  on 
the  petition.  An  issue  of  fact  had  been  joined  upon  the 
seisin  of  the  petitioners,  which  involved  the  right  to  a  par- 
tition ;  and  the  evidence  on  that  issue  was  decisive  against 
them.  The  verdict  of  the  jury,  it  is  true,  is  in  favor  of  the 
plaintiffs  or  petitioners ;  but  that  verdict  was  given  under 
and  in  conformity  to  the  charge  of  the  circuit  judge,  before 
nvhom  the  issue  was  tried,  to  which  the  counsel  for  the 
defendants  excepted. 

The  charge  and  exception  both  appear  in  the  bill  of 
exceptions.  The  circuit  judge  in  his  charge  declared  and 
delivered  his  opinion  to  the  jury,  that  the  matters  produced 
and  given  in  evidence  on  the  part  of  the  defendant  below, 
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(and  whO)  as  we  have  seen,  proved  an  ady^rse ; 
for  more  than  twenty  jears,)  were  not  snflkient  to  |wr  ibm 
plaintifl^  of  their  action  ;  and  tiie  jury,  in  conformity  to  that 
direction,  fonnd  a  verdict  for  the  plaintiff;  and  the  deCeiid* 
ant's  counsel  excepted  to  the  opinion  of  tike  eo<nt»  and 
insisted  on  the  said  matters  as  bar  to  the  aetiott*  The  cor- 
rectness of  the  charge  *Rnd  opinion  of  the  eireuit  judge, 
on  which  the  validity  of  the  verdict  depended,  wa«  the  point 
brought  before  the  supreme  court,  by  the  biHot  exoeptions, 
for  decision ;  and  that  court  determined  that  the  verdict, 
notwithstanding*  the  exception  of  the  defendant,  was  not 
erroneous  or  improper;  but  that  tt  was  good  and  valid  in 
law. 

Such  is  the  history  of  the  case  upon  the  record.  That 
record  refers  to  a  stipulation,  whereby  tiie  feet  appears  to 
be  that  the  case  never  was  in  truth  passed  upon  by  the 
jury ;  but  that  a  case  was  made  for  the  opinion  4^  the 
supreme  court,  with  liberty  to  turn  it  into  a  biU  of  excep- 
tions or  special  verdict ;  and  that  after  the  judgment  of 
the  supreme  court  upon  the  case,  in  flavour  of  the  plaintifli, 
rt  was  turned  into  a  bill  of  exceptions,  fc^  the  pnrpoae  of 
bringing  it  before  this  conit.  To  the  opinion  of  the 
supreme  court,  then,  we  are  to  look  for  the  gtouada  of  the 
judgment,  and  for  an  explanation  of  the  charge  or  opinioa 
to  the  jury  appearing  by  the  recorf  to  have  been  delivered. 
We  there  find  the  court  distinctly  to  admit,  tiiat  the  defisn* 
dant's  possesion  was  adverse  for  more  than  SO  years ;  and 
that  the  possessory  right  of  the  plaintiffs  was  gone ;  hot 
that  such  adverse  possession  did  not  support  the  issue  on 
the  part  of  the  defendant  because  the  {daintiffs  had  a  rem* 
edy  by  writ  of  right,  and  were  therefore  entitled  to  parti- 
tion ;  and  if  this  opinion  of  the  supreme  court,  as  given  in 
the  reasons  for  the  judgment  and  put  upon  the  record,  was 
correct,  then  the  further  duty  of  that  court  clearly  vras,  to 
proceed  to  ascertain  and  determine  the  rights  of  the  par- 
ties, and  render  judgment  of  partition ;  but  if  they  erred  in 
their  opinion,  and  the  verdict  ought  to  have  been  set  aaidei 
then  they  mistook  their  duty,  which,  in  such  case,  waa  te 
award  a  new  trial  of  the  issue.    That  is  the  question 


OF  THE  STATS  OF  NEW  YOBX. 


5^ 


before  this  court ;  and  if  the  adTenie  poBsestion  and  pot* 
iesflory  title  of  the  defendants  did  disprove  the  plaintiff's 
allegatioD  of  seisin,  it  maintained  the  issue  on  the  part  of 
the  defendant,  and  the  jutj  ought  to  have  been  charged  to 
find  a  yerdiet  for  him. 

But  it  is  objected  that  the  question  of  adrecse  possession 
was  for  the  jury  and  not  for  the  court  to  decide ;  and  liiat 
die  verdict  of  the  jury  set  forth  in  the  bill  of  exceptions, 
being  *in  favor  of  the  plaintiffs  below  on  the  issue,  is  con* 
elusive  against  ibe  adversity  of  the  defendant's  possession. 
To  this  objection  the  record  itself  gives  an  answer  which  I 
have  already  noticed,  and  deem  sufficient*  It  was  a  verdict 
given  under  and  in  coi^ormity  to  the  opinion  of  the  judge ; 
and  its  efficacy  depends  on  the  soundness  of  that  opinion. 
The  fact  of  adverse  possession,  or  in  other  words,  whether 
the  premises  have  been  held  by  the  defendant  as  his  own 
against  the  claim  of  the  plaintiff,  is  a  question  for  the  jury ; 
but  the  evidence  adduced  on  the  trial  to  establish  or  dii 
prove  that  fact  often  involves  points  of  law  which  the  court 
is  to  decide  ;  and  the  duty  of  the  judge  is  to  submit  the 
questions  of  fact  to  the  jury  under  his  directicm  and  opinion 
on  the  questions  of  law  which  the  evidence  before  thettt 
may  involve.  In  the  present  case,  independently  of  the 
stipulation  of  the  parties,  to  which  we  cannot  shut  our 
eyes,  it  sufficiently  appears  from  the  record  itself  that  the 
verdict  was  given  in  conformity  to  the  opinion  of  the  court 
expressed  in.  the  charge,  and  did  not  result  from  the  delib* 
orations  of  the  jury  upon  the  evidence.  The  record,  though 
not  so  full  as  would  be  desirable,  discloses  enough  to  show 
that  this  course  was  substantially  pursued*  In  strictness, 
the  charge  should  have  been,  that  if  the  jury,  from  the  evi* 
dence,  should  find  that  the  possession  had  been  adverse  to 
the  petitioners  for  more  than  20  years,  then  the  defendant 
below  was  entided  to  a  verdict ;  but  the  direction,  as  sta* 
ted  in  the  bill  of  exceptions,  is  different.  If  an  opinion  had 
been  expressed  upon  the  result  of  the  evidence,  that  opin- 
ion, as  the  supreme  court  d^clat«  in  the  reasons  they  assign 
for  their  judgment,  must  have  been  that  the  evidence  did 
establish  an  adverse  possession  for  upwards  of  twenty 
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CUpp 

T. 


[•676] 


Whetb*  ihert 
W  Ml  sdveiM 

m  qaealioii  of 

fact    for    the 

IS-  jui/;  bwl  the 

trial   of    mdi 


often  iBTolYes 
qiiMtioBi  of 
law  which  the 
court  is  to  de- 
<2ide ;  and  in 
such  case,  the 
judge  should 
submit  the 
question  of 
fact  to  the 
jury,  with  his 
directions  as  to 
the  lawinTolT- 
ed  in  the  eri- 
denoe. 


S76  CASES  IN  THE  COUET  OF  EREOBS 

years.    Yet  the  charge  stated  on  the  recorc 

evidence  is  not  sufficient  to  bar  the  plaintiffs'  action.     The 


JlLBAHY,     years.    Yet  the  charge  stated  on  the  record  is,  that  th# 

Dec.  1827.      ^  ^ 


Clapp 

v.  court  then  expressed  an  opinion  to  the  jury,  upon  the  whole 

Broma«[him.  evidence,  in  favor  of  the  plaintiffs  against  the  defendant : 
and  the  jury,  if  they  adopted  that  opinion,  as  they  must  be 
presumed  to  have  done,  were  bound  to  find  for  the  plain- 
tiffs. The  evidence  on  which  that  opinion  was  expressed 
is  brought  up  to  this  court  by  the  bill  of  exceptions ;  and 
the  reasons  of  the  supreme  court  for  their  opinion  are  before 
[^577]  *us,  and  I  am  constrained  to  say  that,  in  my  judgment  their 

opinion  was  erroneous. 
A  Terdict  can  It  is  certainly  true,  as  was  contended  on  the  argument^ 
on  error  as  that  a  verdict  cannot  be  reversed  in  this  court,  as  being, 
Se°  weMit^of  ^^^'^^^  *^®  Weight  of  evidence ;  and  when  the  jury  are 
eYid«no9;  but  left  free  to  exercisc  their  own  judgmtot,  their  decision  on 
for  a^wrong  questions  of  fact,  though  subject  to  review  in  the  court 
direction     bjr  where  it  is  given,  is  conclusive  here*  [1 1    But  if  the  judse 

the    court    to  o         *  ••   ^  ^^     o 

the  jury  on  a  interposes  an  opinion,  or  gives  a  direction  on  a  point  of 

?^r*^^or   £o  ^^^>  ®^  ^^  *^®  \^^  results  of  the  evidence,  the  jury  are 

legal  resuh  of  to  act  under  its  influence,  and  if  erroneous,  the  verdict  will 

be  vitiated  by  it ;  and  when  regularly  brought  up  by  writ 

of  error  from  the  judgment  of  the  supreme  court  upon  it, 

may  be  set  aside  for  that  cause  in  this  court. 

In  Doe  17.  Prosser,  (Cowper,  217,)  it  is  laid  down  by  the 
court,  that  the  jury,  after  twenty  years'  adverse  possession, 
is  to  find  an  ouster ;  and  in  the  case  of  Ricard  v.  Williams, 
(7  Wheaton  59,)  similarly  circumstanced  with  this,  where 
one  of  the  heirs  of  the  ancestor  entered  claiming,  not  as 
heir,  but  under  a  distinct  title,  kept  the  exclusive  posses- 
sion, and  held  out  the  other  heirs,  until  the  right  of  entry 
was  barred  by  lap/se  of  time,  the  court  held,  that  the  jury 
ought  to  have  been  instructed,  that  if  they  were  satisfied 
that  the  defendant's  possession  was  adverse  to  that  of  Uie 
other  heirs,  under  a  claim  of  title  distinct  from,  or  para* 
mount  to  that  of  the  ancestor,  during  his  period  of  exclo* 
sive  possession,  which  in  that  case  was  25  years,  the  entry 
of  a  purchaser  under  a  sale  of  the  estate  as  the  property 

[1]  Oakley  if.  Van  Horn,  21  Wen.  90f . 
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of  the  ancestor,  wa«  not  congeable;  aAid  because  the  jnry 
were  not  so  instructed,  the  circuit  court  had  erred,  and  the 
judgment  Vas  reversed. 

So  in  this  case,  the  evidence  clearly  showing  an  adverse 
possession  for  more  than  20  years,  the  verdict  of  the  jury 
upon  the  issue  ought  to  have  been  for  the  defendant ;  and 
the  jury  ought  to  have  been  charged,  that  such  adverse 
possession,  if  proved  to  their  satisfaction,  was  sufficient  in 
law  to  bar  the  plaintiffs'  entry,  and  to  entitle  the  defend- 
ant to  a  verdict ;  and  the  opinion  of  the  court  as  stated  to 
*he  jury,  that  the  evidence  Was  not  sufficient  to  bar  the 
action  was,  according  •to  my  views  of  the  law,  clearly 
wrong  ;  and  the  judgment  of  the  supreme  court,  founded 
upon  the  verdict  given  in  conformity  to  that  opinion,  ought 
to  be  reversed,  and  a  new  trial  of  the  issue  awarded. 

Pel'  totam  curiam. 

Rule  accordingly. 


ALBANY, 
Doc.  1827. 

Lambert 

V. 

The  People. 

Where  in  m 
proceeding  for 
partition,  there 
is  evidence  of 
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before  Biiit,  ad- 
yeree  to  the 
petitioner,  the 
jury  should  be 
instructed  that 

[•678] 
if  they  find 
such  adverse 
possession, 
proved  to  their 
satisfaction, 
they  should 
render  theix 
verdict  for  thf 
delendaat. 


Henry  B.  Lambert,  plaintiff  in  error, 

against 

The  People  op  the  State  op  New  York,  defendants 

in  error,  (a) 

An  indictment  for  a  amtpiraty  wa«,  that  the  defendants,  intending  unlaw- 
fully, by  indirect  means,  to  cheat  and  defraud  a  certain  incorporated 
company  (naming  it)  and  divers  others  unknown,  of  their  effects,  did 
&audulent]y  and  unlawfully  conspire  together,  injuriously  and  ui^ustly, 
by  wrongful  and  indirect  means,  to  cheat  and  defraud  the  company  and 
unknovm  persons,  of  their  efiects ;  and  that,  in  execution  thereof^  they 
did,  by  certain  undue,  indirect,  and  unlawful  means,  unlawfully  cheat  and 
defraud  the  company  and  unknown  persons,  of  divers  effects.  The  court 
for  the  trial  of  impeachments  and  the  correction  of  errors  being  equally 
divided  on  the  question,  whether  this  was  a  valid  indictment,  it  was 


(a)  My  minutes  do  not  tell  whan  this  case  was  decided.  It  was  first 
argued  at  the  June  session  of  the  court,  1827.  September  15th,  1827,  seve- 
rs! opinions  were  delivered  in  the  cause ;  but  the  court  ordered  a  re-argument, 
wbich  took  place  on  the  Monday  following.  The  cause  was  afterwards 
decided  in  the  autumn  of  1827,  or  the  winter  of  1827-9. 
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4iBeidedb]r  tkecMtiSf  i!>eteoftliepKeideiil,tiiii*itwie  defectiff ;  ( 
judgmeirt  of  the  nupreme  oourt  sosteiiiinf  it  wm  reverted. 

Where  an  indicbnent  for  »  conepiiMy  doei  not  let  ibrth  the  pbject  i 
cally,  and  show  that  tuoh  object  ia  a  legal  crime,  it  should  particnlarlf 
set  Ibrth  the  MMfM  faitended  to  h%  uaed  bf  the  oonipirateva  ]  and  dhow 
that  tfaoeesieaaiancrindnal.  Othenrite^  it  chaigea  no  erime  niudh  tk» 
Uw  can  Botiee* 

Where  such  a  fraud  as  m»y  be  poniahed  oiiiiiinal^  is  actnall/  committed  hf 
BCTeral  persons,  in  pursuance  of  a  conspiracy  between  them  for  that  puiw 
poae,  tiie  conspiracy,  ae  snch,  is  not  indictable,  but  the  frand  only.  Per 
Svxvosm,  SesAtor. 

Whatber  mn  indiflfaaent  tisa  fer  a«oMpJracy  t» ptodnce  •  sMra  pmnk^inimtf 
which  is  not  a  l«gal  crime,  and  would  not  afiaet  tba  pobUo,  nor  obatraot 
public  justice  ?  Qfi€r$»    Per  Spsmcbb,  Senator. 

An  indictment  charging  generally,  that  the  defendants  conspired  to  de&rand 
an  indlvidaal,  and  not  showing  the  intended  means  by  which  the  fraad 
W98  to  be  eonpa«aadf  ia  bad* 

*Proyisiona  in  the  new  nrised  law«  (pi  4,  ch.  1,  tit  6,  4  %  9<,  10,)  oa  Aa 
subject  of  conspiracy,  with  the  reaaoiui  in  their  faror  as  rendered  bf  the 
revisors.  Sy  these  provisiona,  conspiracies  to  commit  any  offence ;  falsely 
to  charge  another  with)  or  arrest,  or  indict  him  for,  an  offence ;  falsely  to 
move  or  maintain  a  suit;  to  defraud  another  of  property  by  criminal 
means,  or  by  means  which,  if  executed,  would  amount  to  a  chest,  or 
obtaining  goods,  &c.  by  false  pretences ;  or  to  commit  any  act  iigorious  to 
the  public  health  or  morals,  or  to  trade  or  commerce,  or  for  the  pexrenifln 
or  obstruction  of  justice,  or  the  due  administration  of  the  laws,  are  miad»- 
meanors ;  and  sudi  only  are  indictable.  And  no  agreement,  except  to 
commit  felony  on  the  person  of  aoottier,  or  to  commit  arson  or  bai|^aiy, 
bhall  be  deemed  a  oonspiracgr,  unless  some  act  be  done  beaide  the  agi«»- 
ment,  by  one  or  more  of  the  conspirators.    'Note  [h)  at  the  end  of  the  caas. 

English  and  American  cases  said  auttiotities  cited,  stated  and  conomented 
upon  in  reference  to  the  following  questions  .  Whether  a  oonapirmcy  to 
oesBmit  a  private  fi««d,  or  a  fraud  upon  a  priv»te  fndividQal,  or  tmj  oter 
wnng  not  punishable  as  a  crime,  be  hMlietaUe,  and  in  what  eaaea; 
whether  s  oenspiraey  to  ooNunit  a  frand  on  an  ittsnraiiee  ooiporafloii,  or 
•other  ooqporaticn  for  ths  public  benefit,  be  indietaMe,  the  mrain  in  each 
caae  not  being  o4her  than  the  mere  ftct  of  conspiring ;  whether  diaigias  hy 
indictment,  ainsply  a  coBaj^braoy  to  eheet,  withovt  oayinf  what  Und  of 
chest,  impoiis  a  chMt  puriahdUe  crimiaany  *,  whelher  in  dwmiug  a  «»• 
■piraoy  te  eommit  efittier  e  eivfl  or  eiimiBal  frsud,  it  be  nieeesaary  to  set 
out  the  means  beyond  the  set  of  conspiring ;  and  wbether  a  eoiuipiraey  to 
commSt  a  €rime  shall  be  said  to  be  merged  or  abeod^  by  being  caoried 
into  effect.     Per  Stebbins,  Senator. 

Every  indictment  must  ^ontsin  a  certain  description  of  the  crhne,  aaad  s 
■tateraeni  of  the  iMSts  by  which  it  ia  eonatitated.  An  indictment  £»r  eesn- 
moa  banwtry  is  an  exception ;  and  •  bill  of  paiiiealan  is  reqoirsd.  Wlqr 
indietments  of  oommon  scolde,  hovees  of  ill-lame,  oemmen  suisanceB,  Sbc 
are  exceptions.    Per  Stbrcxs,  Senator. 
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Ak  101— 111  laMT,  sa  mdictabU  oSM»t  w»a  inch  oi^  m  afiaoted  tho  p«Vlic ; 
•Qoh  as  ootmnoa  prudenca  ooald  not  guard  ag^nat.  The  law  was  altered 
and  extended,  by  statute,  to  aQ  cheats  by  false  pretences.  In  all  cases, 
aa  indictment  for  a  cheat  must  set  out,  partienlariy,  the  false  token  or 
ptotenoe.    ?er  Srsitocm,  Senaftor,  eonoaded  per  Smvum,  Senator. 

In  ehsaoeqr  a  dafimdant  (likis  wiinesa  at  law)  la  aot  bound  to  answer  to 
SmAb  which  »s/  criminate  or  subject  him  to  a  penalty.  He  may  demur 
to  the  disooTery;  but  this  does  not  affect  the  relief.  Per  STKnaiNS, 
Senator. 

On  wTor  from  the  Mpreme  coiut.  The  record  upon 
which  the  cauAe  was  discuaeed  and  decided  herei  ie  giren 
at  large,  and  verbatimy  in  7  Cowen's  Rep.  166,  S.  C.»  I^ 
the  title  of  H.  B«  Lambert  i:^ainst  The  people. 

The  reaeoDS  for  the  judgment  below  were,  some  time 
after  the  decteion  of  the  cause  UierO)  rendered  hj  the  chief 
justice,  and  printed  for  the  use  of  the  court  of  errors,  as 
foUows: 

*SjkVAai,  Ch«  Justice.  Thedefendant  below  was  indicted 
with  others  in  the  general  sessions  of  the  city  and  ooua^ 
of  New  Y^k,  for  a  conspiracy  to  defraud  certain  incorpo- 
lated  companies  and  certain  nidiTidaalSy  af  their  goods, 
chattels,  and  effects.  The  indictment  was  seat  into  the 
oyer  and  terminer,  where  the  defendant  w«s  convicted  of 
the  offence  chaijged  in  the  indictment.  A  writ  of  error  has 
been  brought  into  this  courts  to  reverse  the  conviction. 
Several  exceptions  have  been  taken,  some  of  them  cebtiag 
to  matter  of  substance,  and  others  to  matter  of  iotm. 

1.  It  is  contended  that  a  oon^iracy  to  defraud  ba  indi- 
vidual of  his  goods  and  chattels  and  effects,  is  not  indictable 
at  common  law.  This  was  the  last  point  made  by  the  coun- 
sel for  the  plaintiff  in  enror,  but  it  seems  to  me  pveper  to  be 
first  discussed. 

There  are,  no  doubt,  many  acts  which,  ^hen  done  by  a 
single  person,  are  not  criminally  cognifiMB  by  law,  but 
which  became  so  when  effected  by  the  combination  and 
confederacy  of  several  persons.  All  confederacies  wrong- 
fully to  prejudice  another,  are  misdemeanors  at  comsoon 
law,  whether  the  intention  is  to  injure  his  pvoperty,  his  per- 
son or  his  character.  (3  Ch.  Cr.  Law,  U9&^  Hawk.  t>. 
1,  ch.  72»  s»  2») 


iiUAinr, 

Dec.  1827. 
Lambert 

T. 

TfaaFeopU. 
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it  was  contended,  upon  the  argument,  that  a  conspiracy 
to  cheat  is  not  indictable,  unless  it  has  for  its  object  a  fraud 
upon  the  public.  This  is  not  the  true  distinction,  though  it 
must  be  conceded,  and  indeed  is  conceded  by  writers  on 
criminal  law,  that  the  point  at  which  the  combination  of 
several  persons  in  the  same  object  becomes  illegal,  is  lefk 
doubtful.    (3  Ch.  ubi  supra.) 

It  is  only  by  comparing  the  present  case  with  previously 
adjudged  cases,  that  we  can  determine  whether  the  ofie&ce 
falls  within  any  general  principle  deducible  from  those 
cases. 

Mr.  Archbold,  in  his  treatise  on  pleading  in  criminal 
cases,  p.  390,  defines  a  conspiracy  to  be  an  agreement 
between  two  or  more  persons :  1.  Falsely  to  charge  another 
with  a  crime  punishable  bylaw ;  2.  Wrongfully  to  injure  or 
prejudice  a  third  person,  or  any  body  of  men  in  any  man- 
ner ;  8.  To  •commit  any  offence  punishable  by  law ;  4.  To 
do  any  act  with  intent  to  pervert  the  course  of  justice ; 
6.  To  effect  a  legal  purpose  with  a  corrupt  intent,  or  by 
improper  means*;  6.  Combination  by  joumejrmen  to  raise 
their  wages.  Under  the  second  general  head,  he  speci- 
fies a  conspiracy  to  exchange  pretended  wine  for  goods, 
and  several  other  cases ;  and  also,  cases,  in  which  conspira- 
cies have  been  held  not  indictable ;  as  to  kill  game,  or  any 
mere  civil  trespass.    (Arch.  Cr.  PI.  390,  1.) 

The  case  of  Regina  v^.  Mackarty  and  Fordenbourg,  (Ld. 
Raym.  1179,)  is  the  case  of  the  wine  already  mentioned. 
The  offence  laid  was,  an  agreement  to  barter,  sell,  'and 
exchange  a  certain  quantity  of  pretended  wine  as  good  and 
true  new  Lisbon  wine,  for  a  certain  quantity  of  hats.  The 
defendants  were  convicted,  and  on  a  motion  in  arrest,  sev- 
eral exceptions  were  taken  ;  but  it  was  not  contended  that 
the  offence,  if  properly  laid,  was  not  indictable.  It  was 
contended  that  the  indictment  was  uncertain,  and  so  the 
court  seemed  to  think  upon  the  argument ;  but  judgment 
was  afterwards  given  for  the  queen. 

The  case  of  The  People  v.  Barret  and  Ward,  (2  Caines, 
100,  804,  and  I  John.  66,)  was  a  case  of  conspiracy  to 
cheat  an  individual  of  "his  money,  goods  and  chattels.** 
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The  case  was  several  times  before  the  court.  The  points 
raised  were  discussed  with  great  learning  and  ability ;  but 
it  was  not  made  a  question  whether  a  conspiracy  to  defraud 
an  individual  of  his  property  was  an  indictable  offence. 

From  the  above  cases,  and  many  others  cited  by  Arch- 
bold  and  Chitty,  but  which  I  deem  it  unnecessary  to  state 
at  large,  1  think  there  can  be  no  doubt  that  the  offence 
charged  Is  punishable  by  indictment. 

2.  Exceptions  have  been  taken  to  the  sufficiency  of  the 
indictment,  which,  in  my  judgment,  are  answered  by  the 
decisions  which  adjudge,  that  in  indictments  for  a  conspi- 
racy, the  same  certainty  is  not  required  as  in  other  cases. 
An  indictment  for  conspiracy  to  defraud  a  person  "  of  divers 
goods"  has  been  held  sufficient.  (Archbd.  18,  391.  3  Burr. 
1320.)  In  the  latter  case,  the  indictment  charged  the 
defendants  •with  wickedly  and  unlawfully  conspiring  to 
accuse  J.  C.  of  taking  hair  out  of  a  bag.  The  court  held  the 
indictment  sufficiently  particular.  They  said  that  the  gist 
of  the  action  is  the  unlawful  conspiracy  to  injure  the  man 
by  this  false  charge. 

3.  Exceptions  have  been  taken  also  to  the  form  of  the 
record.  A  record  should  contain  a  true  history  of  the  pro- 
ceedings in  a  cause.  In  criminal  cases,  particularly  in  out- 
lawry, judgments  have  been  reversed  for  trivial  causes. 
The  cases  were  seldom  argued,  and  judgment  was  often 
reversed  for  no  error  at  all,  as  the  means  of  extending  the 
mercy  of  the  crown.    (1  Ch.  Cr.  L.  752.) 

In  the  case  of  Rex  v.  Wilkes,  (4  Burr.  2527  to  2565,) 
there  was  much  discussion  upon  a  writ  of  error  brought  to 
reverse  an  outlawry.  The  outlawry  was  reversed  because 
the  sheriff,  in  the  proclamations,  was  not  sufficiently  particu- 
lar. The  sheriff  stated  that  they  were  made  "  at  the  housf?,* 
&c .,  in  Brook-street,  near  Holbom,  in  the  county  of  Mid- 
dlesex." One  objection  was,  that  it  did  not  appear  that 
Brook-street  was  in  the  county  of  Middlesex ;  but  this  was 
held  sufficient.  But  the  sheriff  had  said  in  his  return,  "  By 
virtue  of  this  writ^to  me  directed,  at  my  county  court,  held 
at  the  house  known,"  &c.  It  was  held  that  the  sheriff, 
after  the  words  my  county  court,  should  have  added  the 
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name  of  the  county,  and  after  the  word  heldy  should  Im 
added  for  the  county  of  Middl^ex.  And  for  these  cfron, 
the  outlawry  was  reversed,  purely  upon  authority^  and  upon 
the  authority  of  the  cases  already  referred  to,  in  winch 
there  was  no  opposition,  and  when  the  reversal  was  desired 
by  the  crown ;  authorities  **  begun,''  as  Lord  Mansfidd 
says,  without  law,  reason,  or  common  tfense.''  He  says 
that  the  ancient  authorities  in  Dalton  were  otherwise ;  but 
the  late  cases  were  in  favor  of  the  reversal,  and  therefore 
the  judgment  was  reversed.  If  I  were  to  admit  that  we 
■are  to  be  bound  by  a  decision,  based  on  neither  law,  rea- 
son, nor  common  sense,  I  would  certainly  confine  it  to  the 
precise  case,  the  case  of  outlawry,  and  for  the  precise 
errors.  'But  this  case  is  not  analogous  in  o(ne  impoitant 
particular.  In  England,  the  same  person  may  be  sheriff 
of  two  different  counties  ;  but  the  recorder  "and  aldermen 
*of  New  York  cannot  hold  a  court  for  any  county  bat 
the  city  Lnd  county  of  New  York.  But  the  record  is  even 
technically  correct,  when  describing  the  trial.  As  to  the 
names  of  the  jurors,  it  seems  to  be  settled,  that  though  the 
names  of  the  grand  jurors  must  be  returned  upon  the 
return  to  the  certiorari^  yet  they  neei  not  be  stated  in  the 
record  in  the  court  in  which  the  x^ertiorari  is  retumdile. 
(1  Saund.  249.) 

It  is  also  objected  that  the  past  tense  is  used  instead  of 
the  present,  saying  it  was  presented,  when  the  proper 
expression  would  have  been  is.  The  answer  is,  that  tbe 
clerk  is  giving  a  history  of  what  took  place  aatecedeatlj, 
and  therefore  properly  speaks  in  the  past  tense. 

Another  objection  is^  that  no  rule  or  order  of  the  sessioss 
is  shown,  transmitting  the  indictment  from  the  inferior  to 
the  superior  tribunal.  I  cannot  think  the  want  of  sueh  a 
rule,  error.  The  usual  practice,  as  far  as  I  know,  has  been 
for  the  sessions tosend  such  indictmentsus should pn^pedy 
be  tried  in  the  oyer  and  terminer,  by  the  district  attomer. 
who  is  an  of&cer  of  both  courts ;  and  though  more  prop^ly, 
an  order  or  rule  for  that  purpose  should  be  made,  I  cannot 
agree  that  such  rule  shall  be  absolutely  necessary  to  cMifei 
jurisdiction,  when  both  tbe  indictment  and  tbe  defendnls 
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tdre  before  the  higher  tribonM ;  Ihe  mAidmeAt^bokig  4N3iit 
by  the  sessions  and  received  by  the  oyer  und  tenaainer,  ia 
the  language  <rf  the  record,  and  the  defewlaBts  appearing 
upon  recognizance  entered  imto' before  the  seesipns,  and 
returnable  in  the  oyer.and  terminer; 

But  it  is  said  the  defendants  were  not  itt-gatfl.  It  is 
tiot  necessary  \they  should  be  in  gaol  to  give  the  oyer  and 
terminer  jurisdiction.  By  the  aet,  (1  R.  L.  Ml,  sec.  21)) 
the  oyer  and  terminer  has  power  to  try  aU  indictments-from 
the  sessions  against  prisoners  in  gabl,  and  such  <iAeer  indict- 
-ments  ^»  said  court  shall  thini:  proper  to  try.  The  aet 
fi  R.  L.  508,  sec.  10,  makes  it  thcdaty  of  tibe  jsessions  in 
^New  York  to  send  aU  indietments  agamst  persons  in  gac^l, 
which  have  not  been  heard  and  determined,  to  (he -next  oyer 
and  terminer ;  •  but  this  act  ^akes  awajrno  jurisdiction  -oon- 
ferred  by  the  former  act.  I  have  noticed  the  {^cipall 
points  made  by  the  plaintiff  in  error,  and  amled-to  the  con- 
clusion, that  no  cause,  is  shown 'for  reversing 'the  judgmenlt 
in  this  cause. 

•^he  case  was  twice  argued .  here.  The  first  argument 
went  upon  the  following  points : 

I.  The  imdiotment  is  too  -g^Heral.  The  names  of  the 
conspirators,  the  names  of  the  individuals  conspired  against^ 
and  the  kind  ofgoods^  ehattdsy  exxi-^eets  which  were^he 
object  of  the  'conspiracy,  aid  the  -means  by  which  they 
were  to  be  obtained,  should  be  stated  in  the  indictment. 

1.  l%at  the  court  may  knew  that  the  grand  juiy  have 
gone  Bpon  sufficient  premises>in  (Binding  the  biH. 

2.  That  the  defendant  may  be  able  to  plead  a  former  con- 
iFiction,  aoqnittal  or  peidon,  lor  (he  same  offence. 

3.  That  the  court  and  jury  «nay^knew4hat  they  are  dy- 
ing the  s(»me  offence* for  whidh  1^  grand  jurydndieted. 

4.  That  ttie  'defendant  may  know  with  c^tainty  the 
offence  charged,  and  be  prepared  to^kfond^iigainst  it  on  the 
trial. 

11.  The  overt  acts  of  conspiracy  charged,  <do  not  help  out 
the  indictment  by  specifying  the  partioalarthingB  obtained 
by  (he  conspiracy:  Aeeoufe, 

1.  The  overt  acts  are.not  a  patt  of  >lhe  >clime,  vWhioh  is 
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complete  "wiien  the  congpirapy  is  fonned,  hmng  lot  ita 
object  isomething  cLefinite. 

2.  Overt  ac1i8»  if  charged^  i;ieed  not  be  proved. 

3.  If  provedi  need  not  be  proved  as  charged. 

4.  The  evidence  of  overt  acts  only  serres  to  enhance  the 
punishment,  and  may  be  given  before  or  after  verdict. 

IIL  BiUsi  bonds,  notegf  mortg<fges,  ^.  specified  in  the 
overt  acts  charged)  are  not  the  subject  of  an  indictable  con- 
spiracy. 

1.  Conspiracy,  in  its, most  extended  sense,  is  a  combinsr 
tion  to  injure  a  man  in  his  perAon^  repuiaiion^  or  propkrtt. 

2.  Conspiracy  being.a  common  law  offence,  a  conspiracy 
to  defraud  a  person  of  )n\%  property ^  must  be  of  such  things 
as  were  considered  property  at  common  law. 

3.  SUbf  notes,,mortgagest  ^.  at  common  law  are  not 
property  ;  are  at  most  the  mere  evidence  of  property ;  and 
the  possession  of  such  evidence  of  property  could  not 
benefit  any  one  but  the  lawful  owner. 

•IV.  The  record  is  defective  :  because, 

1.  There  is  no  court  of  general  sessions  with  the  powers 
described  in  the  caption. 

2.  The  names  of  the  grand  jury  do  not  appear  in  the 
caption. 

3.  The  presentment  of  the  gt&nd  jury  is  in  the  pasi 
instead  of  the  present  tense ;  it  was  presented,  instead  of 
it  M  presented. 

4.  The  defendant  not  being  in  gaol,  the  sessions  were 
not  authorized  to  send  the  indictment  to  the  oyer  and  ter- 
miner. 

5.  There  was  not  an  order  of  sessions  entered  to  send 
the  indictment  to  the  oyer  and  terminer. 

6.  The  oyer  and  terminer  h^  no  evidence  that  the 
indictment  came  from  the  sessions.  It  does  not  purport 
to  have  been  presented  at  the  sessions. 

7.  An  indictment  found  at  the  sessions  and  sent  to  the 
oyer  and  terminer  for  trial,  must  be  tried  at  the  next  oyer 
and  terminer,  or  remitted  to  the  sessions. 

8.  The  oyer  and  terminer  was  iiot  properly  formed,  as 
the  mayor  or  recorder  must  always  be  one  of  the  conrl. 
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9.  The  oyer  and  terminer  is  described  at  held  ai  the  city 
iaUj  ^.,  without  adding  in  and  for  the  city  and  county  of 
Neuy-York, 

10.  No  new  venire  could  issue,  unless  the  sheriff  return 
die  first  not  executed^  or  omit  to  return  iU 

11.  The  quia  tarn  in  the  award  of  venire  is  omitted. 

12.  There  is  no  appearance  of  defendant  or  district  at-- 
tomey  after  venir^  returned,  until  after  verdict  pronounced 

V.  A  conspiracy  to  defraud  an  individual  of  his  goods, 
chattels^  and  effects,  is  not  indictable  either  under  the  sta- 
tute, (1  R.  L.  p.  173,  8. 3,  which  defines  the  crime  ofconspir' 
coy,)  or  at  common  law.  The  only  conspiracies  that  are 
indictable  are : — 

1.  Conspiracy  to  commit  crime;  as'  conspiracy  to  com- 
mit  theft  ;  to  obtain  goods  by  false  tokens,  &c. 

2.  Conspiracy  to  do  an  act  affecting  the  public ;  as  a 
conspiracy  among  journeymen  not  to  labor  without  a  cer- 
tain price. 

•3.  Conspiracy  to  pervert  the  course  of  justice  in  a  judi- 
cial tribunal. 

4.  Conspiracy  to  charge  an  individual  with  something 
of  a  criminal  nature — as  a  conspiracy  to  charge  him  with 
theft ;  with  being  the  father  of  a  bastard  child,  Sec. 

The  case  was  argued  on  all  these  points,  by 
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D.  B.  Tcdlmadge,  for  the  plaintiff  in  error. 

Maxwell  (District  Attorney  of  the  city  and  county  of 
New-York,)  and  Talcott,  (attorney-general)  for  the  defend- 
ants in  error ;  and 

/.  Tallmadge  in  reply. 


I  was  not  present  at  the  second  argument ;  and  therefore 
cannot  report  what  was  urged  by  counsel  on  that  occasion ; 
and  I  do  not  report  the  first  argument,  beyond  the  points 
made  by  counsel,  because,  on  examining  my  ndtes,  I  find 
all  which  was  then  urged  by  them,  so  far  as  it  respected  the 
points  now  examined  by  the  judges,  very  fully  compre- 
hended in  what  was  said  by  the  two  learned  senators 


$80  CA6BS  IN  TSE  C0X7BT  OF  EBBOSS 

ALBAKT^    (SpeBtfec  and  StebbkM).who  delivered  the  leading  opniws 

— -^  here,  the  oae  for  Feversal;*  and  the  othiei  for  adSimaBce  of 

y^  the  judgment  below. 

The  P«oiM        Spsnckr,  Senator.    The  fintr  pMBt  v^ack  I  shalir  exam 
ine  in  this  case  is,,  the  obji^tion  that /As  means  by  whiebil 
was  inteoded  to  accomplish  the  Gotispiracj,.are  not  set  oat 
in  the  indictment.    The* geaaeral principle tbateYerj matt u 
Every  man  is,  entitled  to  a  Specification  of  the  charge  against  hiniy  ia  so 
^  t  ^tied  ^^P^y  engiafted  into  our  criminal  law,  and  is  so  essential 
to  a  Bpecifica-  to  the  eBJpjBMnit  soi  pratection  of  personal  Kberty  in  a  free 
chuge gainst  country/that  it  must  be  a  waste  of  tiiBae  ta  enforce  it  bj 
^^^'  argument  or  authority.  •  The  rule,  founded  upon  this  prin- 

ciple, as  given  by  an  excellent  modern  writer  on  cmunal 
law,  (Mr.  Chitty,^in  hia  1st  vol.,, p.  169^>is^that  "every 
indictment  mjuuit  contain  a  deseription  of  the  crkne  of  whkh 
the  defendant  i&  accused^  and  a  statement  of  the  faets  by 
which  it  is  constituited,  so  a»  to  identify  the  acccusati^, 
[*587]  lest  the  grand  jury  *should  find  a  bill  for  one  offence,  and 

the  party  be  put  upon  his  trial  for  another,  withont  any 
authority."  This  simple  and  plain  rule  is  so  agreeable  to 
common  sense  and  coBUnon  justicci  that  it  needs  not  any 
authority  to  sufppoit  it«,  But  authorities  are  abundant, 
and  it  may  safely  be  assui)^  as  nniveraal.  The  afparai 
Ezoeptioni.  exceptions  are  few.  Ckie  of  them  is  the  case  of  aA  indict- 
ment for  being  a  common  barrator,  in  which,  firom  the  dif- 
ficulty of  specifying  particular  instances  on  the  record,  a 
generaUty  of  form  is  allowed  ;  but  the  evil  is  remedied  by 
the  court's  requiring  from  the  proseeatoc  a  bill  of  particukn 
of  the  instances  of  barratry  intended  Xo  be  proved  on  the 
trial ;  so  that,  in  truth,  even  this  case  is  not  an  excsplion 
to  the  rule.  The  cases  of  indictments  against  commoQ 
scolds,  houses  of  ill-fame,  common  nuisances,  &c.,  par- 
take of  the  subJ6ct»  and  must  necessarily  be  as  general  as 
that  iS|  and  do  not  oontravene  the  rule« 

In  order  to  apply  the  rule  to  the  jo-esent  indictment,  it 

becomes  necessary  to  strip  it  of  all  unnecessary  verbiage, 

and  see  precisely  what  it  is.    The  following  is  a  carefiBi 

Abstract  of  abstract  of  it ;  ''  That  the  defendatftSy  intending  unlawfullv 

by  indirect  means  to  eheait  and  ddraud  a  certain  compaay 
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muL  divers  others  uaknowv,  of  theiv  ^Eoats,  did  fipwdu** 
kntlj  and  unlawfully  con^pixe  together^  iKypmuBly  and 
on^ustly^  by  wrongftil  and  indirect  means,  to  c^eat  and 
deiiBaud  the  said  cognpaoy  and  unl^npsm.  pevspna  of  their 
effects;  and  that  ia execuitiont  thereof,, they  did  by  certain* 
undne^  indirect  vbA  uakwful  mean«fe.  unlawfully  chieat  and 
dafiGaud  the  said  eonipawjr  and  unknown  pevsoo^  of  divers 
effeclSb''  Thia  ia  the  wheite  bone  9f^  8^bstanee  of  it.  Is 
this,  in  the  ]iaBg>uage  of  the  nila,, ''  a  c^tmn  descsiption  of 
the  eriane  of  wiuieh^  the  defendants  ^^  accused  V  la  it  '^  a 
statement  of  the  lau^  by  whieb.  that  cdme  is  constituted  V^ 
Does  it  '^  identify  the  uccusaiion  so  that  tho  party  cannot 
possibly  he  tried  for  any  oth^r  oSence  than  that  which  waa 
before  the  grand  jury  th^t  found  the  bill  1" 

It  ia  agreed  kiy  aU  that  theve  are  two  kiaA  of  conspiracy, 
into  one  oir  the  other  of  which^  all  o&nces  of  that  descrip 
tioQ  may  be  divided*  The  jGr^f,  where  the.  conspiracy  is  to 
commit  a  cominali  act,  in  which  case  it  is  innnatecial  by 
what  ^msoif^the  objisct  iatabe  acccp])plj^hed ;  ^econ^J^  where 
it  is  to  commit  an  mi,  not  criminal  in  itself*  by  criminal 
naeans.  Here  the  object  ia  inmAterial,  and  the  iUegahty 
of  the  means  used  or  intended  to  he  need,  covwititutea  the 
offence,  la  the  first  case^  it  is  the  nature  of  tho  Qt^ect ; 
in  the  second,  the  nature  of  the  meam  by  which  the  oSence 
is  ascertained. 

The  object  stated  in  this  indictment,  is,  '^  by  wrongful 
and  indirect  meant  to  fheot.  ond  d^mid  tho  comps«ny  and 
unknown  persons*"  But  all  cheats  are  not  criounal. 
Many  acts  which  would  be  den<mnced  as  cheats  by  the 
porinciples  of  moraUty  are  not  legally  cheats.  Thus  whero 
a  person  got  possession  of  a  promissory  note  by  pretending 
that  he  wished  to  looik  at  ifc^  and  then  carried  it  away  and 
refused  to  return  it  to  the  holder,  this  was  held,  in  the  case 
of  the  People  p.  Miller,  (14  John*  Rep.  Sl%)  a  mare  pri- 
¥nie  fraud  and  not  punishable  cfiminaUy.  To  dotennine, 
then,  whether  the  ol^ect  stated  in  this  indictment  was  in 
itself  criminal,  it  becomes  necessary'to  ascertain  what 
clieais  are  criminal.  At  the  common  law,  it  must  be  such 
a  fraud  as  would  affoct  the  public  or  as  common  prudenQO 
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ALBANY,     cannot  guard  against ;  as  by  using  false  weights,  or  hj 

-—^ '—  some   false  tokens.     (3   Chitty's   Crim.   Law,   399.      2 

V.  Strange,  1127.  •  7  John.  Rep.  201.)    A  statute  was  passed 

The  People,  jj^  England  in  the  30th  year  of  Geo.  2,  and  a  similar  one 
in  this  state,  (1  R.  L.  410,)  extending  the  offence,  and  pun- 
How  the  crime  ishing  those  "  who  knowingly  and  designedly,  by  false  pre- 
goods,  &c.  on  tence,  obtain  any  money,  &c.,  with  intent  to  cheat  and 
Iho^ii'"*^''*'hJ  defraud."  Under  this  statute,  the  offence  consists  in  the 
charged  false  pretence,  and  it  has  been  universally  held  and  neTer 

questioned  by  any  court,  ^^  that  in  an  indictment  upon  that 
statute,  it  is  not  enough  to  allege  generally,  that  the  cheat 
was  effected  by  divers  false  pretences,  &c. ;  but  the  partic- 
ular false  pretences  must  be  stated,  that  the  party  may 
know  against  what  he  is  to  defend  himself;  and  that  the 
court  may  see  that  there  is  an  indictable  offence  charged, 
as  there  are  some  pretences  which  are  not  within  the  stat- 
2  T.  R.  586,  ute."[lj  I  quote  the  very  words  of  the  authorities.  (2 
E.  C.  L.  837.    ,j,^^^  g^^p  gg^      j,^^^,^  Crown  Law,  837.)    This  indict- 

Indictmeut  in  mcut  does  not  set  out  the  false  pretences  by  which  the 

not'  set    out  c^^at  was  to  be  effected.    This  court,  then,  has  not  the 

false  pretences,  means  of  determining  whether  it  was  •such  a  cheat  as 

5891  comes  within  the  statute.    We  are  bound  by  the  record : 

we  cannot  look  beyond  it ;  and  if  that  does  not  furnish  all 

the  ingredients  to  constitute  a  crime,  it  is  impossible  for 

this  court  to  supply  them.     We  cannot  see,  then,  that  here 

there  is  an  object  for  the  conspiracy  charged,  which,  if 

attained,  would  have  been  criminal  under  the  statute.    Nor 

would  the  object  here  chained  be  criminal  at  common  law; 

for  it  is  as  firmly  established  as  any  rule  can  be,  that  the 

In  Ml  indict-   f^^^  token  must  be  set  forth,  in  an  indictment  for  a  cheat 

ment     for     a  •'  mi        .  -i  mi  •       i         r 

eneat  at  com-  at  common  law.  That  IS  not  done.  There  is,  therefore, 
&^  *^ken  ^^  ^^^^  indictment,  no  criminal  act  charged  as  the  object 
raurt  be  set  gf  the  conspiracy.  The  conspiracy,  then,  was  not  criminal 
Conspiracy  by  reason  of  its  object,  and  does  not  come  within  the  first 
ntr  oy^^n  ^^^^'  ^^^  ^^  ^"  offcuce  by  reason  of  the  unlawful  means 
ofitsobjeot.  uscd,  or  intended  to  be  used;  and  therefore  within  the 
second  class  ? 

[1]  See  People  v.  Gates,  13  Wen.  311.    People  «.  Hajmeii  11  Wen.  957. 
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Thitf  question  we  are  utterly  unable  to  answer  by  an  ^^^^» 
inspection  of  the  indictment ;  for  it  does  not  set  forth  the  — r —  . ' 
means  ;  so  that  this  court  cannot  determine  whether  they  r. 

were  lawful  or  unlawful.    In  the  language  of  the  rule  ^^^ 

before  quoted,  I  ask,  is  this  '*'  a  statement  of  the  facts  by  The  indict- 
which/a  crime  is  constituted  ?"  The  crime  is  constituted  tion^dL'^'n^ 
by  unlawful  means,  and  no  means  whatever  are  speci-  Mt  forth  th« 
fied.  Had  not  authorities  been  quoted,  contrary  to  this  not  be  seen 
very  plain  and  obvious  conclusion,  I  should  leave  this  ques-  ^f^.    ,  ^®'? 

•'  *  '  ^  cmmnal;   uia 

tion  here,  to  rest  upon  what  appear  to  me  the  plainest  the  mdictment 
dictates  of  common  sense.    But  it  is  contended,  that  in  fectiTc,  ^  the 
this  peculiar  case  of  conspiracy,  it  is  sufficient  to  allege  ^-ntempiated 
generally  that  it  was  to  be  accomplished  by  unlawful  pearing  to  be 
means,  and  some  cases  are  cited.    I  am  in  possession  of  ^"^^  * 
a  report  of  the  decision  of  the  court  of  appeals  in  Maryland, 
on  the  conspiracy  cases  tri«d  in  that  state  in  1823,  (1)  in 
which  every  case  that  has  ever  been  decided,  bearing  in  the 
least  on  the  law  upon  this  subject,  is  minutely  stated  and 
examined ;  and  from  a  comparison  of  most  of  them  vdth  the 
original  reports,  I  am  persuaded  they  are  correctly  'stated.  ['SQO] 

Out  of  twenty*one  cases  there  quoted,  in  nineteen  the 
means  by  which  the  conspiracy  was  to  be  effected,  are 
charged.  A  brief  statement  of  them  seems  necessary,  to 
show  the  uniform  and  almost  uninterrupted  current  of  au- 
thority on  this  point.  (The  cases  referred  to  were  here 
severally  quoted  and  commented  on  by  the  lestrned  sena- 
tor.) 

To  these  may  be  added  the  case  of  the  People  v.  Barrett 
&  Ward,  (1  John.  Rep.  QQ^)  where  the  means  alleged  are, 
that  the  defendants  passed  to  O.  2>.  a  note  of  one  Medad 
Gun,  and  falsely  affirmed  that  Gun  was  solvent.  Against 
this  mass  of  authority,  and  a  greater  and  heavier  mass,  I 
venture  to  assert,  cannot  be  produced  in  favor  of  any  oUier 
legal  position,  there  are  two  cases  cited.    The  first  is  that 

(1)  This  caae  is  reported  in  5  Ear.  &  John.  Mar.  Rep.  317  to  368.  It 
-wva  decided  on  demurrer  to  the  indictment,  which  wan,  in  substance,  like 
Hie  present  one,  (except  that  the  m«an$  were  set  out.)  The  indictment  was 
-onanimously  sustained  by  the  supreme  coort  of  appeals  in  Maryland.  Vid. 
post,  opinion  of  Stebbins,  senator. 
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i|^^»     of  The  King'  v.  Ecelea^  (Leaehv  214^)  in/v«iikii  Om  •haige 

— —     '  ■  wtui  that  the  dtefenifaiite  consptfed,  hf.  wrongful  Mndmiifmi 

y.  Tneans;  Vo  impovvrisk  Booths  and  pvereot  hiot  iK>m>  exerob- 

The  People.     |^^  j^-^  ^^^  ^  ^  ^^^^^      j^^^  M^UttfiBld  htld,  Ifaat  Am 

Bex  r.  EedM.  ofBence  consisted'  in'  ^  eonenpirinff  to  eflbct  liie  BdKhitf  br 
any  means;  the  means  may  v%  perfeetlj  ndiferenL* 
The  answer  to  the^  applieabiiicy  oi  tin*  caaey^kgnren  by 

Eexv.  Ttomer,  Lord  £lfenbon>ngh»  in  the  ease  of  'S)mm^  (IJ  East,  228,) 
^  •/  ^jjQ  gj^yg,^  if^jj^  ^2^^  against  Eeoke  and'etiiin%  waa  con- 
sidered a  conspiraey  in  resfiratnt  of  ti«dte,  and  so  far  a  ccnip 
spiracy  to  do  an  nnlawfiil  aet  aflfocting  tdie  public*'  This, 
then,  was  a  ease  within  the  finst  classy  where  the  oflence 
consists  in  a  criminal  object,  and  thea>  indeed  the  means 
are  ''perfectly  indMerent."  It  has  ne  appUeatiaa  ta  the 
second  clasa,  where  the  offence  eensista  in.  the  means 
used. 

En  V.  6m  &      The  other  ease  is  tha«  of  The'  King  v.  Gdl  &  Henry,.  {% 

^  A^m)  ^'  Barnwell  &:  Aldersen,  904.)  The  indiotntent  was  as  gen- 
eral  as  the  present.  It  eharged  the  defendants  with  oen- 
spiring,  by  divers  false  preteneea  andi  sabtle  means  and 
devices,  ta  obtain  the  monies  ef  P.  D.  &  O.  D. ;  aadi  k  was 
held  sufficient.  This  was  decided  m  1818,  aal  iv  of  conne 
no  authority  here.  Il  ie  no  move  than  the  opiinons  of  res- 
pectable lawyers,  on  the  ethev  side  oi  the  Atlantic ;  and 
derfres  its  whole  force  from  the  reasons  given  isi  its  anp- 
port.    The  reason  assigned  Ky  Cb.  J.  Abbat  ia,  that  theie 

[*591]  maybe  a  possible  case  *of  conspiracy,  when  the  means 

of  accomplishing  it  are  not  atgreeed  upon  by  the  conspira- 
tors ;  and  therefore  there  may  be  caae*  where  those  meant 
cannot  be  set  ont.  Referring  again  to  the  great  divisioo 
of  conspiracies,  rt  is  admitted  that  there  inay  be  &  ease  of 
conspiracy  of  the  first  class^  where  the  obpeci  itaetf  la  crnn 
inal,  in  which  the  fneans  of  accomplishing  it  are  peiiectly 
indifTerent,  and  need  not  be  agreed  upon.  But  the  ■eccmd 
class  is  that  where  offence  depends  on  the  unlawful  means^ 
and  of  course  the  offence  cannot  be  eompltte,  withoot  those 
means  are  used  or  agreed  to  be  used.  The  remark  of  CL 
J.  Abbot  is  true ;  but  it  is  not  applicable  to  the  case.  To 
illustrate  the  distinction  :  it  is  an  offence  to  steal,  but  il  is 
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nbt  an  ofteilbe' to  obfahi'  prop«rt^  by  a  firand  wkich  dbes 
not'  mnfyufHI  to  a'  false  token  of  ftdse  pretence^  If  BL  aooid 
iK.  Bgri^  to  ste^I,  the  crfR^ice  ef  ebmipiraftj  »  oompl^e,. 
and  the  mean^  need  not  be  set  fottii;^  If  Hitf  agitee  to 
oMam  SO  ^oimdilF  of  Sbfii<  in  a  banrel:  ikioM  thmk  Abj  oufj^tl 
to  hare,  hf  ite  «Hile  of  a  fele^  weighty  fluni  it-  beeoihes 
ciidiiBal  m  eenseqil^iMie  of  the  HUttaiit  agreedr  dm  Thejr 
DHghl  ha^^  agfMi  to  ebtam'  it  b^  ia^roper  mealas)  but 
whieb  Mr^t&  not?  criMMfiai.  Tlu^  of  ceubse  oonM  cotmnit 
no  offence  until  the  idea  of  crime,  either  in  the  object  olr  hj 
ttkt  meaOsy  etttet^  th«iy^  niiflidd  ;^  and  tbeur  tk€  act  oil  agree- 
ing, wouM  b(»  Bxi  oveirt  dettoi^raidd tb^ cbasanumtion^ofi 
the  elfeneei,^  that  iir,  tiid  aM;  of  agreeing,  to  those  mM«9; 
and  of  oovrse  fher^  cannot  be  a  ]ioMikle  oaee  el  the 
secdnd  cltHBV,  iiiile«r  tiie  unlalw&tl  aMoae  are  agreed  af«>B^ 
I  haye  abead]^  endeavored  to  giri  th^  veatfnns  wlzicb  satisfy 
iM  that  the  pfisMkt  ii^  a'  case  of  the  sscdnd  dlaw.  in  order' 
f6  show'  moi^dotid^iively  tbat  the  remark  of  Oh.  J.  AbboM 
ib  not  alppIidjM^  td^  it^'  i  again  reourto  HiBreamn  girem  §at 
the  rule  of  the  teiq^fariA^es  of  an  indielfoieht,  <<  tfaM  it  itmef > 
6MitaBi  a  MaiMdMl  of  the  f ac^  by  viliiob  the  criihe  ia  oob** 
mituted,  tf&iB  io  idetnify  the  adcUsatiob,  l^sttbd  grand  jury 
should  fiM  a  biffll  for  one  oflSsnnci,  and  the  porfy  be  pvl.  en 
Ids  trial  l6r  aaiidfths]^,  iritbioat  mxy  attbqrily.'*  It  ^eevd 
agreed  that  the  offence  consists  in  the  unlawfibl  naeana;! 
tiMfi^  means  tfaeh  imte  proved  to  the  grand  jury «  S^ppiose 
they  conftist^d  of  fedse  eAtrids  in  the  booki^  el  the  cotopany  ;> 
tipon  thiv  indictment^  how  is  the  denort  tor  kiMivr  that  ac^ 
^Nn^re  the  meaiiksf  pr cved^  amd  for  which  the  grand  jovy  saidi 
the  defendants  should  be  pvl  cm  their  triall  or  take  any 
^her  possible  case  which  would  justify  the  findii^  els  biB } 
^baa  mean*  hitve  the  court  to  detenniive  whether  the  pxAiiti 
ptoseoutor  prores  the  sswse  facts  on  the  trial  that  be  pfoired 
feelorre  the  grated  jury,  or  way  fiiots  at  all  like  tbchn  ?  How 
can  the  ajconsation  ImI  identified ;  that  is,  aiiceitmiied  to  bd 
the  same  thit  is^aa  kid  befoiTe  the  grai|^  jury,  and  is  jMs^ 
•anted  for  trial?  The  indictment  says,  <'  by  wrongful  mi 
indirect  nieans?'  Is  this  an  idexitifieaiioii  cl  th 
I? 


Deo.  1887. 
Laiahcr* 
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There  is  another  reason,  equally  strong,  \vhj  the 
should  be  set.  forth ;  it  is,  that  the  court  may  judge  whe- 
ther  there  is  an  indictable  offence  charged.  This  is  a 
sacred  right  of  the  citizen,  and  when  deprived  of  it,  he  is 
deprived  of  one  of  the  greatest  bulwarks  of  liberty.  In 
the  hurry  of  business  a  judge  may  mistake  as  to  the  law- 
fulness of  the  means  employed  to  effect  a  consiuracy,  if  it 
rests  only  in  evidence ;  but  if  they  are  spread  on  the  rec<»d, 
a  writ  of  error  submits  them  to  a  more  deliberate  iudg* 
ment. 

But  perhaps  a  stronger  reason  than  any  other,  arises 
from  a  consideration  of  the  great  iiqustioe  which  may  be 
perpetrated  by  means  of  such  indictments.  What  kind  of 
notice  does  a  defendant  receive  of  the  charge  against  him, 
by  reading  an  indictment,  that  says  he  conspired  by  indirect 
and  unlawful  means  to  defraud  some  unknown  persons  ? 
For  it  cannot  be  denied,  that  under  this  indictment  the 
defendants  might  have  been  convicted  of  a  conspiracy  to 
defraud  a  man  in  E[amschatka.  How  are  they  to  prepare 
for  their  d^ence  ?  Would  not  a  copy  of  the  decalogue  be 
as  useful  to  point  out  the  particular  offence  for  which  they 
are  to  be  tried  ?  It  would  be  in  vain  that  they  should 
ransack  their  memories ;  for  an  innocent  man  would  be  the 
least  likely  to  suspect  the  transaction  for  which  he  is  to  bs 
implicated. 

Such  a  practice  violates  the  fiindanftental  ]^neiple  of  oar 
criminal  law,  that  no  man' shall  be  twice  tried  for  the  same 
offence.  That  principle  has  no  value,  unless  the  accused 
is  apprised  of  the  charge  against  him,  that  he  may  show  a 
former  acquittal.  Let  us  suppose  a  defendant  going  to 
trial  on  such  an  indictment  a^  the  present.  He  has  already 
been  *tried  for  a  conspiracy  and  acquitted ;  until  the  moment 
arrives  whlsn  the  public  prosecutor  opens  his  testimony  on 
the  trial,  the  defendant  has  no  means- of  knowing  for  what 
he  is  to  be  tried.  At  stich'a  time  what  means  Has  he  of 
adducing  the  eviijence  of  the  former  trial  ?  I  cannot 
believe  that  our  criminal  law  is  chargeable  with  such  gross 
injustice.  It  has  been  framed  and  matured  in  wisdom,  and 
in  mercy.    It  exults  in  the  belief  that  every  man  is  inno- 
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jerat  until  prorod  guUty  ;  and  it  glories  in  afibrdiag  to.tluB 
.accused  every  poAsible  means  of  vindicating  his  innocence. 
It  acorns  the  rack  and  every  species  of  torture;  it  disd^nis 
trick  and  circumvention,  and  invites  to  an  open^  full. and 
fair  investigation  of  the  offence.  Such  indictments  as  that 
now  under  conaideration,  are,  in .  my  judgmenti  directly 
hostile  to  these  great  features  of  our  criminal  law.  They 
open  the  way  to  general  and  indefinite  charges ;  they  sur- 
prise the  defendant,  they  afford  no  means  of  determining 
whether  they  have  been  legally  found,  they  deprive  the 
accused  of  the  right  of  revievring  them,  and  they  leave. him 
at  the  mercy  of  a  public  prosecutor.  If  there  were  fifty 
precedents  in  England,  instead  of  one  solitary  case  against 
nineteen,  and  that  not  applicable,  I  diould  be  prepared  to 
say  that  the  spirit  of  our  institutions  was  directly  at  vari- 
ance with  such  indictments ;  and  that  they  oi^ht  not  to  be 
sustained  in  a  country  which  regards  every  citizen  as 
composing  a  part  of  its  sovereignty. 

The  view  I  have  taken  upon  the  question  discussed,  dis- 
poses of  this  case.  But  there  are  others  which  have  been 
presented^  and  which  it  would  seem  a  duty  briefly  to 
notice. 

It  is  urged  that  this  indictment  charges  an  executed  con- 
spiracy ;  that  the  first  agreement  to  commit  the  offence  and 
eveiy  other  ptelinunary  and  intermediate  step,  is  absorbed 
.  in  the  actual  commission  of  it.  I  am  deeply  impressed 
with  the  weight  of  this  objection.  I  cannot  conceive  how 
a  crime  can  be  split  up  into  its  several  parts,  and  each  of 
those  parts  made  subject  of  accusation.  If  a  man  com- 
xnitted  a  theft  by  robbing,  I  cannot  understand  how  the 
two  can  be  separated,  and  the  defendant  tried  for  the  theft 
alone.  An  indictment  for  murder  always  charges,  that 
the  defendant  made  an  assault  *on  A.  B.  and  him  murdered 
-with  malice  aforethought.  If  a  general  verdict  of  guilty 
-were  rendered  on  such  an  indictment,  would  it  enter  into 
the  head  of  any  man  to  inflict  a  punishment  merely  for 
the  assault  ?  That  assault  is  a  part  of  the  crime  and  is 
absorbed  in  it.  So  in  this  case,  the  agreement  to  cheat, 
the  false  tokens  or  false  pretences  used,  are  all  concentra* 


.ALBANY, 
Deo.  1827. 

Ij«mbert 

r. 

.  The  PeQple 


The  indict- 
ment  is  defec- 
tiye  M  chuf- 
ing  an  execut* 
ed  conapiracy, 
▼iz:  a  cheat. 
An  indictment 
for  a  cheat 
must  always 
set  forth  the 
means  used  to 
defraud. 
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AilAm,   ctod  naa  collected  in  ibe  offence  flf  cfaeiOiiMr.    I  do  tMft 

JSlI?^,,,^^^^  thaft  ^ei^  .tb«e.»re«e>r«nilca»ts  in. 

V.         ittiielm^t^  in  tmaie  of  wliiqh  a  ^oonsfimof  miyk  chained, 

th»twf^.    gg^  ,^  others  die  attemmeMt  of  ttie  ^iwhmI  efcjeet  ift 

•alleged,  the  {mblic  prosectitor  -AodU  not  bepesmitled to 

«ni«tam  whieh  coun^  he  could  by-cn^idenoe.    vfo  auoh  e  case, 

the  yerdkrt  trodd  .peuove  ail  difBaultf ;  for  jf  tiie  object 

had  not  been  attained,  anda  cheat 'had,|i<it  been  ^Bet^ei, 

'die  jmy  would  acquit  (thedeCMidMi^  on  tliose^couiits,  and 

ifind  tbem  guAty^ontlke  oeopts  Anr^the  ^yonspit^cj  onlf. 

But  here  there  is  but  one  comt,  irfaioh  aOeges  that  the 

dieat  was  aooomplished,  an^  ithe  jury  have  fMmd  that 

allegation  to  be  trae.    Ju'ibet,  then,  this  iadietBient  ia  aet 

lor  a  c^spiracy,  but  for  a  cheat.    This  vierw^racerraa  con- 

dufiiv^  autboHtjrfritfm  the  judgment  olthe  aupreme  ooort  of 

Com.  V.  Kings-  'Masscbohttsetlts,  in  the  case  of  theOenaBienwealthD.  Kinga- 

a^.  1060*"'  '^^^  ****  oitheiP8,<(5  Mass.  Hep.  106,)  where  it  is  said, 

**  had  the  conspiracy  not  ^been  effected  it  «iight  hare  been 

piBiished  as  a  dietinet  e^noe. ;   bttt  -a  eeatrwanoe  to  .oom- 

mit  a  felony,  •and  execdting  the  -oentrbrance,  cannoit  be 

7»uaished  ae  en  offoftoe  distinct  fretn^he*  felony,  beoaiiae  the 

contrivance  is  part  of  the  felony  when  committed  pnwnat 

io  it.    The  law  is  the  same  respeotti^  siiademeanoes.    An 

'  intent  to  ooanrnt  a  misdemeanor,  manifested  Iqr  some  crreit 

-act,  is  a  misdemeanor;  bat  if  the  intent  be  carried  iMfeo 

execution,  tbo  offendier  <mn  be  fMiniibed  bat   for  one 

offence/' 

3  do  net  understand  ^s  decision  to  ^reatontiie  docHoe 
^{  irterger,  wliich  exi«tb  when  'twp  effenoes  <ctf  diffeNBt 
'degrees  have  been  committed  «t  the  ^ameinstaat  and  in 
prosecution  of  the  same  objeet;  but  it  is  on  the  girauid, 
that  the  ^evious  acts  are  all  absoAwd  in  the  oHence ;  for 
tJh.  J.  Parsons  expressly  puts  the  ease  of  a  oenapiracy  to 
commit  a  misdemeanor,  which  is  itself  a  miademeanor,  and 
'•696]  therefore,  not  •within  the  technical  4dea  of  merger.    Bot 

cheating  by  false  pretences,  is  with  us,  an  -oflfence  of  a 
higher  grade  than  atniademeanor ;  («)5for  4t  is  punishable  ly 

fIV  It  liquid  UMH  ioh^m  t«tfyjyifl|i.«c|iae  ok  jnli4«MMM»r,  llUNich  aofea 


OF  ^Iffi  ST^TS  OF  ilfBW  TOKK. 


595 


tmptiamiBieirtiiitheatate  pviflou  for  tbneeyee^s ;  wUIeamif- 
«temeatior»  m  wbiok  olaa0  caasfpiracMs  are  moludedi  are 
{nuiishable  only  by  .fine  and  impriBonment  int  the  eounty 
gaial.  Tke  tetsfanie^  doctrine  of  meiigefr,  migbt,  .perhaj^ 
with  propriety,  be  appli^  to  this  case. 

The  Fea«OQ»  however,  ob  which  the  dootrine  is  founded, 
is  equally  applicable  to  the  case  where  the  offences  are  ef 
the  same.gmde.  That  leason  m  presumed  to  be,  that  if  a 
man  were  indicted  and  eonvicsled  for  a  coiuipirarcy  1o  <lo  an 
oniawfolact,  and  was  punished, ;  if  he  should  afterwards  be 
indicted  for  doing  tbe^act  itself,'  he  could  not  plead  the  {otmer 
conyiction  in  bar,  because  it  could  not:  be  for  the  saone  mat- 
ter. Aaid  thus  ^  citisen  m^bt  be  repeatedly  put  in  jeopardy 
for  the  sanse  offence,  against  a  fundamental  piinciple  of 
our  cviminal  law,  consecrated  and  sanctioned  by  our  con- 
'fltitutions. 

Confibcberiiig  tliiB,!then,a8  an  indictment  for  acbeat,  con- 
mmnnated,  we  are  to  enquire  whether  it  is  sufficv^  as 
srach.  The  sutborities  before  cited  from  .2  T.rRep.  589, 
and  East's '  Crown  Law, -687,  to  which  maybe  added  3 
Gfaitty's  Criminal  Law,  ^^99,  and  2  Str.  1127,  abundtmt]^ 
leatablish  that:  an  indictment  for  inhaatftog,  either  at.  common 
laWj  or  under  the  statute,  must  set  forth  the'iake  tokens, 
tbe  false  pret^stces,  or  other  means  by  w^ch  thereat  was 
eflEected,  ^^  that  the  party  may  know,"  in  the  language  of 
the  court,  ^'against  wfaff^Ve  is  to  defend  himself  ^^  ^hat  tibe 
court  niay  see  there'itir  an  indictable  offenoe  charged ;  -as  there 
are  some  pretences  [and  some  tokens  anui  vanous  means] 
which  are  not  within  the  statute."  This  view,  if  correetris 
entirely  decisiye  of  the  question  re^ectii^  the  sAiffieiency 
of  this  indictment ;  for  it  *does  not  purport  or .  pretend  to 
set  out  any  fedse  tokens,  any  false  pretenees,  or.2my  parti- 
cular means  by  Which  the  che^t  was  effected.    I  veiiture 


.Pac.  1827. 
Lambert 
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Mxmy.  (1  Hawk.  P.  C.  B.  1,  oh.  23,  f  1  to  7,  inolosive.    1  a.  L.  410, 
i  X3.) 

It  appears  to  be  9b  felony  by  the  new  definition  of  that  word,  (N.  R.  L.  pt. 
4,  ch.  1,  tit.  7,  S  30 ;)  for  it  la  punishable  in  the  state  prison,  (id.  eh.  1, 
tit.  3,  art.  4  f  53,)  which  is  madij%e  criterion  Of  Isloay,  aitsr  thdnew  stlt- 
I  {p>  iikfto  ^tesBtiy  wUeh  tdU  b^in  2830. 


CASES  m  THE  COU&T  OF  SBJELOBS 


ALBANT,    to  assert  that  there  is  not  a  case  or  precedent  to  be  foond 

Deo.  1827.  * 

in  the  whole  course  of  English  or  American  authonrieip 


Lambert  

y.  which  would  sustain  this  indictment  as  for  a  cheat.    That 

^P  ^*    it  is  for  a  cheat  has  been  shown.    But  whether  it  be  con- 
sidered as  an  indictment  for  a  cheat  or  for  a  conspiracy, 
the  same  objection,  and  for  the  very  same  reasons,  applies 
to  it ;  and  it  is  equally  bad  as  either. 
In^UctaOTtiial      Th^^®  ^^  ^  remaining  question  which  I  approach  with 
for  a  coxupira.  great  diffidence ;  it  is,  whether  an  indictment  will  lie  for  a 
a^mere private  Conspiracy  to  produce  a  private  injury  which  is  not  a  crime 
injury,  not  a  jn  itself,  and  does  not  affect  the  public,  or  obstruct  public 

crime    fw  »,   ,       .        '  ,       ,      .    ,    i         i  ,  . 

and  which  justice  ?  It  caimot  be  denied  that  the  courts  hare,  m  some 
thT^biic  nor  ij^stances,  sustained  such  indictments.  I  have  neither  time 
obstruct  pubUo  nor  ability  to  examine  these  cases,  and  the  reasons  upon 

^Uftice?  QtMfv.       ,.,,  riiT  1  11 

which  they  are  founded.  I  can  only  say  that  those  reasons 
have  failed  to  convince  my  mind.  From  the  best  reflection 
I  have  been  able  to  give,  I  am  inclined  to  think  our  statute 
and  that  of  33  Ed.  1^  from  which  it  was  copied,  are  definitions 
of  the  offence  of  conspiracy.  It  does  not  say  that  such  and 
such  acts  shall  constitute  conspiracy,  which  would  be  adding 
to  the  offences  of  that  character  already  existing;  but  it  aays, 
"  conspirators  be  they  who  confeder,  dec. ;"  and  it  enumer* 
ates  several  instances  of  the  offence,  which  were  such  at 
the  common  law;  such  as  falsely  to  indict  another,  while 
it  entirely  omits  others.  But  for*  the  construction  which 
the  courts  have  given  it,  I  should  Ibink  that  it  was  a  declar- 
ation of  the  intention  of  the  legislature,  that  certain  things 
should  be  conspiracies,  a\id  all  others  which  had  been  so 
considered,  should  no  longer  be  punished  as  such,  upon  the 
great  principle  that  the  enumeration  of  several  particulars 
is  an  exclusion  of  all  others  not  specified.  But  it  is  involved 
in  great  difficulty,  wlfich  probably  can  be  removed  only  by 
legislative  authority.  If  it  were  important  to  the  decision 
of  the  cause,  I  would  endeavour  to  make  up  an  opinion 
satisfactory  to  myself;  but  as,  in  my  opinion,  the  judgment 
should  be  reversed  for  other  reasons,  I  abstain  from  a  fur- 
ther consideration  of  this  point.  Mr.  Chitty,  in  the  prelimi- 
r*597l  °^^  ^^^^  ^^  ^^  ^^^^^  conspiral^,  after  ^showing  the  contra* 

dictions  between  the  cases  says,  "  We  can  rest  therefore 
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^hljr  on  the  individUat  cases  decided,  which  depend  in 
gieneral  on  particular  circumstances,  and  Which  are  not  to 
be  extended.  If  this  be  true,  and  I  believe  it  is,  that  no 
general  rule  defining  the  ofTence  of  conspiracy  exists  in  the 
law,  it  presents  a  lamentable  exception  from  the  principles 
of  oar  whole  system.  If  the  offence  is  to  be  declared  alter 
the  fact,  and  cannot  be  ascertained  before  it,  we  may  apply 
to  ourselves  the  maxim,  Uiat  miserable  is  the  condition  of 
a  people  whiere  the  kw  is  so  vague  and  uncertain  as  to  rest 
only  in  the  breast  of  the  judge.  I  am  unwilling  to  sanction 
any  such  principles.  If  it  be  consistent  with  the  public  feel- 
ing in  England  that  judgeis  should  possess  ain  indefinite 
power  ef  extending  a  principle  of  criminal  law  to  cases 
after  the  fact,  so  as  to  prevent  what  they  may  suppose  a 
failure  of  justice,  it  is  yet  contrary  to  the  first  principles  of 
our  government,  and  subversive  of  the  great  object  of  our 
institutions — ^the  secxirity  of  personal  liberty  and  property. 
It  would  be  infinitely  better  that  culprits  should  escape, 
than  that  any  innocent  man  in  community  should  be  endan- 
gered. But  ample  provision  has  been  made  by  the  legisla- 
ture for  all  cases  of  fraud  and  enibezzlement ;  and  little  is 
hazarded  by  the  assertion  that  no  offence  of  that  descrip- 
tion can  possibly  be  committed  without  violating  some 
existing  statute.  There  is  no  need,  therefore,  of  stretching 
the  powers,  or  enforcing  the  discretion  of  courts  to, prevent 
a  failure  of  justice. 

If,  in  addition  to  the  uncertain  and  fluctuating  condition 
of  the  criminal  laW  in  this  respect,  it  should  also  be  settled 
that  the  form  of  the  accusation  may  be  so  general,  vague 
and  indefinite  as  not  to  apprise  the  accused  of  the  specific 
•ofience  he  is  charged  with,  then  will  be  completed  an 
instrument  of  tyranny  and  oppression  worthy  of  a  star 
chamber  or  ah  inquisition. 

I  am  of  opinion  that  the  judgment  of  the  supreme  court 
aliould  be  reversed. 


AMAOT, 

Dec.  1827. 
Lvnbert 

V. 

The  Pflopla- 


A 


Jones,  Chancellor,  also  delivered  his  opinion  at  large  in. 
favor  of  a  reversal,  on  substantially  the  same  grounds  taken 
by  Spencer,  Senator ;  and  the  chancellor  wsb&  particular 
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in  urging  the  first  ground  taken  by  Spencer,  Senator,  vl 
that  the  means  agreed  on  by  the  alleged  conspirators  werp 
not  set  forth,  which  he  held  was  necessary,  inasmach  as 
the  fraud  averred  in  the  indictment  to  have  been  the  object 
of  the  conspiracy  did  not  appear  by  the  indictment  to  be  a 
legal  crime. 


Stbbbins,  Senator.  The  defendant  below  has  been  con- 
victed of  a  conspiracy,  wrongfully,  injuriously,  and  unjust- 
ly, by  wrongful  and  indirect  means,  to  cheat  and  de&aod 
the  Sun  Fire  Insurance  Company  and  divers  other  persons 
to  the  jurors  unknown,  of  their  goods,  chattels  and  effects ; 
and  the  indictment  avers  that  the  conspirators,  by  certain 
undue,  indirect  and  unlawful  means,  did  cheat  and  defraud 
the  said  company  and  other  persons  unknown,  of  dirers 
promissory  notes,  bonds  and  mortgages. 

The  principal  questions  arising  upon  the  record,  appear 
to  be,  Jirst,  whether  such  a  conspiracy  is  an  indictable 
offence?  second,  whether  the  offence  is  sufficiently  stated 
in  the  indictment ;  and  thirdy  whether  the  conspiracy  is  not 
merged  or  absorbed  in  the  cheat  which  the  indictment 
alleges  was  effected  ? 

It  has,  however,  been  urged,  that  as  choses  in  action 
were  not  the  subject  of  larceny  at  common  law,  they  can- 
not form  the  subject  of  an  indictable  conspiracy ;  but  I 
apprehend,  if  it  is  not  too  late  to  say  at  this  day  that  there 
is  no  property  in  choses  in  action,  it  is  certainly  too  mucMc 
say  that  a  person  cannot  be  defrauded  of  his  notes  or  bonds. 
He  may  be  deeply  injured  in  a  variety  of  ways,  by  being 
deprived  of  that  which  possesses  little  or  no  intrinsic  value 
But  there  is  substantial  value  in  a  bond  or  note.  They 
form  the  subject  of  an  action  of  detinue  or  trover ;  and  a 
mere  chose  in  action  is  frequently  regarded  aB  money  foi 
the  purposes  of  tender  or  levy. 

Many  other  formal  objections  have  been  taken  to  the 
record,  of  which  it  is  sufficient  to  say,  none  appear  to  be 
well  founded. 

First,  then,  is  the  conspiracy  charged  in  this  indictiDenK 
It  is  said  not  to  be,  for  the  reason 


A    oonspirsoy 
to  oommit    a 

STto^^r^^  an  indictable  offence? 
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that  ^tB  object  was  a  mere  priirate  fraud ;  and  the  argument 
IB,  that  the  policy  of  the  law  :A  to  prevent  crime,  and  that 
either  the  object  of  the  conspiracy  must  be  the  coAimission 
of  an  indictable  offence,  or  the  means  by  which  it  is  to  be 
effected  must  be  of  the  same  character,  to  render  it  indict- 
able The  poifU  submitted  to  the  court,  however,  does  not 
assume  precisely  that  ground*  It  is,  that  a  conspiracy  to 
defraud  an  individual  of  his  property  is  not  indictable  at 
common  law,  unless  it  is  to  be  accomplished  by  criminal 
means ;  and  indictable  conspiracies  are  classed  in  four  clas- 
ses:  1.  To  commit  crime ;  2.  To  do  an  act  prejudicial  to 
the  public,  as  a  conspiracy  among  journeymen  to  raise  their 
wages ;  4.  To  prevent  justice  in  a  judicial  tribunal ;  and 
4.  To  charge  one  with  crime. 

It  is  obvious  from  this  classification,  that  conspiracies 
may  be  indictable  where  neither  the  object,  if  effected,  nor 
the  means  made  use  of  to  effect  it,  would  be  indictable 
without  the  conspiracy.  Charging  a  persoif  with  a  crime 
19  not  an  indictable  offence ;  but  only  subjects  the  wrong 
doer  to  an  action  of  slander.  Injuring  his  reputation  by 
charges  less  than  criminal,  does  not  even  subject  him  to 
an  action  of  slander.  Yet  by  the  point  it  is  admitted,  and 
the  cases  are  abundant  to  show,  that  a  conspiracy  to 
slander  a  man  by  charging  him  with  a  crime,  or  with  being 
the  father  of  a  bastard  child,  is  an  indictable  offence. 
(1  Sid.  68,  Child  v.  North,  1  Keb.  203,  id.  254.  1  Ventr. 
304.  Rex  V.  Kinnersley  &  Moore,  1  Str.  193.  Regina  v. 
Best,  2  Ld,  Raym.  1 168.  Rex  v.  Parsons,  1  Wm.  BL  392.) 
It  is  worthy  of  remark,  that  these  are  among  the  earliest 
cases  of  conspiracy  to  be  found  in  the  books;  and  it 
appears  to  me  they  furnish  an  unanswerable  objection  to 
the  proposition,  that  a  conspiracy,  to  be  indictable,  must 
have  crime  for  its  object,  or  must  depend  for  its  accomplish- 
ment upon  criminal  means. 

In  the  case  of  conspiracies  among  journeymen  to  raise 
their  wages,  (Rex  v.  Tailors  of  Cambridge,  8  Mod.  11,) 
the  object  of  the  conspiracy  is  lawful,  and  the  means  by 
which  the  object  is  to  be  effected  are  no  otherwise  unlawful, 
than  as  the  conspiracy  makes  them  so.    So  . 


ALBANY, 
Dec  1827. 

Lambert 

V. 

The  PeoplA 


S«rl7  ca4ei 
that  conspira- 
cy is  indictable 
without  crimi- 
nal meani  or 
criminal  ob 
ject 


Rex  V.  Tailoitf 
of  Camlirjdge. 
8  Mod.  11. 


ALBANY,     oBBe  of  ooDflipirac^  amoUg  o0eef8  <rf  the  Eact  ladia  Ccoh 
Dec.  1827.     ^^^  ^^  •rengD,  (Vertue  t>.  CUve!,  4  Btor.  2472,)  te  is  the 


y.  eouspracy  wfakb  cteslitiites  the  ofimbe.    The  object  to 

The  People.    (^  effected,  ud  the  means  b^  which  it  ie  to  be  effected, 
Vertue  v.  ciive  Would  be  Otherwise  lawful. 

^^'^^'  Still,  howerer^  etewy  coiiepiraojr  te  Biot  ibdictabte ;  and 
Mr.  Cbittj  Tery  jobXIj  i^mariDi,  that  it  ia  impoeaiUe  to 
conceive  a  cotnbinatioii,  as  such  to  be  illcig^.  It  it  ike 
object  intenckd  to  be  effected,  or  the  inetas  by  which  the 
object  is  to  be  executed,  that  renders  it  «a  <>ff»ce ;  snd 
the  difficulty  lies  in  defiilthg  with  pieciskii  what  object 
or  What  indans  of  effecting  the  dbjeot,  give  a  erimiBtl 
disracter  to  thd  combination.  An  unlawful  assesabliiig  ol 
persons  to  do  an  unlawful  act  la  an  indictable  offence, 
notwithstanding  the  act  be  not  done^  or  be  not  indictable  if 

^  done.  It  is  an  offenoe  strongly  anak|goiis  to  thai  of  con- 
spiracy. The  policy  of  the  law,  in  both  rases  is,  to 
prevent  mischief  by  pumsfaing  as  a  crime  the  attenq*  to 
,  conmiit  a  wlmngfol  act ;  and  I  can  see  no  reason  why  as 
attempt  by  a  number  to  do  a  WTongfi:|l  act,  may  not  be 
punished  as  &  faigfaer  offenoe  than  the  mere  doing  of  the 
act  by  a  suigle  indiridusd.  The  object  is  to  prevent  tlie 
mischief.  To  do  so,  it  is  neoessaiy  to  guard  agaisst  the 
combined  skill  and  power  of  a  dangerous  confederacy,  and 

A     the  remedy  ought  to  be  propoitioned  to  the  occaeioa. 

Combinations  «8gainst  individuals  are  dangerous  in  theiih 
Selves,  and  prejudicial  to  the  pubhc  interest;  and  it  is  upoa 
this  principle  that  the  doctrine  of  mainften»ic0  ia  fMindcd. 
It  is  no  wrong  for  an  individual  to  proaecute  his  ri^ 
against  another  in  a  court  of  jostioe ;  bnt  it  is,  notwith- 
standing, criminal  •for  others  to  mtdntain  faim  in  his  suit; 
and  for  the  reason  that  such  maintenance  tends  to  oppres- 
sion ;  that  the  weak  wonld  be  endang^ed  by  combinatiQOi 
of  the  powerful  and  wealthy.  Chief  Justice  ParaooB 
illustrates  the  doctrine  of  conspiracy  with  mnch  point  is 
one  of  his  opinions.  He  says  a  solitary  offender  may  be 
easily  detected  and  punished ;  but  condl^inationa  agaimt 
law'ar«»  always  daugefods  to  the  publi<$  peace,  and  to 
private  security.    To  guard  against  the  nuon  of 
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t6  elTect  an  unlawful  deMm  is  not  eMV,  aal  to  detect  wai.    AL6119T, 

11***    18Q7 

puhiah  them  is  often  diflScttlt.    The  unlawM  confederaej    '  tJ,.u^,«.    ' 
IB  therefore  pui^ished,  to  prerent  the  doii^  of  an^  act  in  y. 

execution  of  it.  TkePfopi*\ 

*If,  then,  Clime  doee  not  neoetfsartly  form  the  object  or  [*60t 

means  of  executing  a  conspiracy,  to  render  it  indictaUe,  it 
becomes  necessary  to  inqaire  more  minutely,  whether  such 
a  conspiracy  as  that  charged  in  this  indictment  is  a  ptiUic 
offence.  It  is  said  by  Hawkins,  (B.  1,  ch.  72,)  that  alloon<- 
federacies  wrongfdUy  to  prejudice  another,  are  highly  crimr 
inal  in  common  law ;  and  the  same  doctrine  is  laid  down  in 
9  Chitty's  C.  L.  1139,  2  Russell,  1800,  Archbold's  Cr.  PL 
MO,  and  Christian's  note  to  4  BL  Com.  136 ;  aU  ekmentary 
writers  of  approred  authority.  The  definition  of  tb^  offence 
given  by  tiiese  authors,  is  a  confederacy  to  do  an  unlawfiil 
act,  or  a  lawfal  act  for  unlawful  pnrposes,  or  by  unlawful 
means ;  and  this  ie  said  to  be  the  true  one  by  Ch.  J.  Par- 
sons, in  Com.  V.  Judd.  (2  Maes.  R.  920.)  AU  these  autbora  ^^g;^  ^^^ 
admit  that  a  combination,  wrongluUy  to  injure  individnals,  329. 
may  be  indictable  ;  but  Mr.  Chitty  remarks,  that  the  point 
at  which  such  a  conspiracy  becomes  criminal  does  not  seem 
to  be  precisely  di^ed,  it  is,  in  its  nature,  difficult  to 
define.  Hie  offence  itself  is  one  whicl)^  with  soaae  propriety, 
ntoy  be  said  to  consist  in  an  artfol  contrivance  and  combi* 
nation  to  prodnce  the  injuries  consequent  upon  othex  crimes, 
in  a  manner  calculated  to  elude  the  provisions  and 
restraints  of  criminal  law*  The  forms  in  which  it  appears 
are  as  various  as  the  ingenuity  of  man  is  unbounded. 

But  it  is  contended,  upon  the  authority  of  the  adjudged 
eases,  either  that  these  vmters  are  mistaken  in  saying  that 
conspiracies  to  defraud  individuals  are  indictable,*  or  thtit^ 
when  they  speak  of  an  unlawftd  or  wrongfioi  act  as  tlie  obf 
iect  of  the  conspiracy,  they  mean  an  act  of  itself  indictid^le. 
The  dif^inction  between  an  unlawfiil  and  a  criminal  act, 
tiowever,  must  foe  v^ery  obvious  to  any  petson  of  muck  less 
^Incrimination  than  eirtier  of  diose  writers ;  and  I  ^oiaU 
net  readily  suspect  them  of  locdag  sight  of  the  distinction;. 
But  the  distinction  is  an  important  one  in  its  bearing  upon 
tMs  case ;  and  an  examination  of  the  cases  becomes  nece»- 
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1  Keb.  254. 
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sary  to  determine  whether  the  definition  of  the  elementaij 
writers  is  correct  in  this  respect.  It  is  contended  for  tlw 
defendant  that  all  the  cases  may  be  properly  classed  among 
the  four  classes  before  mentioned ;  and,  as  a  consequence, 
that  a  conspiracy  to  defraud  *an  individual  is  not  an  offence 
unless  it  is  to  be  accomplished  by  criminal  means.  As  I 
read  the  cases,  they  are  not  susceptible  of  such  a  classifi- 
cation ;  and  many  of  them  are  mere  prirate  frauds,  effected 
in  pursuance  of  a  conspiracy,  and  for  tKat  reason  held  to 
be  indictable  as  conspiracies.  East,  in  his  *'  Pleas  of  the 
Crown,"  (ch.  18,  sec.  5,)  remarks,  that  there  are  instances 
to  be  found  in  the  books  of  cheats,  in  their  nature  priTsle, 
which  have  yet  been  adjudged  to  be  indictable  at  commoD 
law;  but,  upon  examination,  they  will  either  appear  to  be 
founded  in  conspiracy  or  forgery.  Thus  (he  proceeds)  "  it 
is  said  by  Hawkins,  that  the  suppression  of  a  will  is  indict- 
able as  a  cheat ;  for  which  he  cites  Noy,  103.  What  the 
form  of  the  count  was  in  that  case,  does  not  appear  by  the 
report ;  but  as  there  were  several  persons  convicted,  it  is 
probable  they  were  charged  with  a  conspiracy  or  combi- 
nation." Here  is  certainly  the  opinion  of  East,  that  a 
private  fraud,  coupled  with  a  conspiracy,  constitutes  an  in- 
dictable offence,  and  his  comments  upon  the  case  in  Noy, 
appears  to  me  to  be  the  only  one  of  which  the  case  is  sus 
ceptible.  The  suppression  of  the  will  was  a  mere  private 
fraud. 

In  the  case  of  Child  t;.  North,  (1  Eeble,  254,)  the  indict 
ment  being  for  a  conspiracy  to  charge  H.  with  fornication, 
a  motion  was  made  in  arrest  of  judgment ;  but  the  ccmrt 
denied  the  motion,  on  the  ground  that  it  was  likely  to  be  a 
charge  and  loss  to  H. ;  and  Foster,  Justice,  said,  if  the 
conspiracy  be  to^do  an  unlawful  act,  the  very  conspiracy  is 
a  crime,  and  so  the  court  agreed. 

The  King  v.  Cope,  (1  Str.  144,)  was  a  conspiracy  to 
injure  the  trade  of  a  card  maker,  by  bribing  his  servants  to 
mix  grease  with  the  paste  used  in  the  manufacture  of  the 
article ;  and  held  to  be  indictable.  The  case  mentions  that 
it  was  the  king's  card  maker ;  and  this  circumstance,  it  if 
contended,  renders  the  offence  a  public  one.     The  case 
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le  the  distinction  between  the  king^s  card* 
maker,  and  the  king's  subjects  generally.    If  there  is  any 


does  not  define  the  distinction  between  the  king's  card-     ALBANY, 

°  Dao,  1827. 
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distinction,  I  should  apprehend  it  does  not  arise  from  any  y. 

mterest  which  the  crown  had  in  the  manufacture  of  cards,    ''^  People. 

more  than  in  any  other  branch  of  industry.    The  article 

itself  would  not  seem  *to  be  one  which  would  be  under  the  [*60d] 

special  care  of  the  government,  or  which  should  need  any 

Deculiar  guarantee  of  good  quality.    By  the  title  given,  I 

understand  nothing  more  than  a  mechanic  who  occasionally, 

or  perhaps  usually,  supplied  his  majesty  with  articles  of 

this  manufacture  ;  and  the  good  sense  of  the  case  appears 

to  me  to  be,  that   a  conspiracy  to  injure  the  trade  of  a 

mechanic  by  fraudulent  means  is  an  indictable  offence. 

The  King  v.  Eccles  (1  Leach,  274,)  was  a  case  of  con-  Aez  v.  Eodee, 
spiracy  to  prevent  an  individual  from  exercising  the  trade  ^  "^^ 
of  a  tailor  in  a  particular  place,  which  was  held  indictable. 
It  is  said  to  have  been  a  crime  for  the  reason,  that  the  con- 
spiracy was  to  restrain  trade,  and  therefore  an  offence 
against  the  public ;  and  such  is  the  comment  of  Lord  Ellen- 
borough,  in  13  East,  228;  but  with  great  deference,  I 
should  doubt  whether  it  was  not  the  private  injury  to  the 
individual,  which  operated  upon  the  mind  of  the  court. 
The  interest  of  the  public  was,  such  as  they  have  in  the 
prosperity  of  every  individual  occupation,  remote  and 
trifling. 

The  King  v.  Robinson,  (1  Leach,  47,)  was  a  conspiracy  Eex  «•  Kobin- 
to  marry  a  person  who  personated  a  Mr.  Holland.  The  J^^  ^  1«^ 
female  was  Mr.  Holland's  housekeeper,  who  procured  the 
other  defendant  to  marry  her,  calling  himself  Mr.  Holland, 
and  being  clothed  from  his  wardrobe.  The  obJQpt  of  the 
conspiracy  was  to  set  up  a  fictitious  claim  to  the  estate  of 
Mr.  Holland.  It  appears  to  me  to  be  a  strong  case  of  con- 
spiracy to  defraud  an  individual ;  and  to  have  been  decided 
as  such.  A  different  reason  is  however  assigned ;  that  the 
conspiracy  tended  to  the  perversion  of  justice,  and  contem- 
plated an  abuse  of  the  courts  of  justice,  in  attempting  to 
establish  the  claim.  Surely  it  does  not  necessarily  follow, 
that  the  claim  would  be  litigated ;  and  I  can  conceive  of 
no  conspiracy,  which  may  not,  under  some  circumstances* 


eoa.  CXSE&  iss  Tm  Oi  ubt  of  bbaows 

AXBAirr,     give  rise  lo  a  lilsgation.    Might  nci  Uie  bf^n^A  and  Botea  ot 
the  Son  Fire  Insurance  Company  ?     . 


y.  The  K«)g  t>.  Delaval,  (9  Burr.  1434,)  waa  a  c&aspirdey 

Tim  Peopid.    |.^  procure  a  female  to  be  bonad  to  one  of  Ibe  defendaAle^ 
Rex  V.  Deia-  for  the  pvrpose  of  facilitating  her  prostitutipu.    Altheiigb 
1434.       ^^'  grossly  *inmoral>  it  was,  neverthekss^  not  a  eriminal  act, 
[*604J  if  done  by  an  indiridiia},  eir  one  by  ivbidi  tke  publie  caa 

he  said  to  be  chiefly  injured.  It  is  not  aa  offeiice  puni dba^ 
hie  by  the  common  law ;  and  Mr<  Christian  reoftarka,  ia 
his  note  to  a  BU  C<»ei.  14^>  ^'  it  appears  to  be  a  remarkable 
omissioa  in  the  lair  ef  Eagfaoad.'^ 
Queen  «.  Op-  The  Queen  V,  Orbell,  (6  Mod,  42,)  was  a  conspiracy 
42.  ^  '  fraudulently  to  cheat  I.  S.  of  his  raoaey,  by  getting  him  to 

lay  money  on  a  loot  iace>  and  prevailing  oathe  party  to 
run  booty.    The  court  said,  being  a  cheat,  though  it  was 
•    private  in  the  particular,,  it  was  public  in    its    conse- 
quences. 

B^&  A  204  ^  ^  '^^^  ^^°*  ^*  ^^^  *  Henry,  (a  Barn.  &  Aid.  204,)  the 
indictment  charged  that  the  defendants  conspired,  by  div«» 
falae  pretences  and  subtle  means,  to  obtain  the  noniea  of 
two  individuals.  It  was  objected,  as  in  this  case,  that  the 
mieaBS  by  which  the  object  of  the  eciKspiracy  was  to  be 
executed,  were  not  spread  upon  the  record.  The  objection^ 
however,  was  overruled  by  the  court,  who  say,  '^  It  is  not 
necessary  to  state  the  means  at  all  in  the  indictment,  it 
being  quite  sufficient  to  diarge  the  illegal  conspiracy, 
which  is  of  itself  an  indictable  offenee. 

This  ease  is  attempted  to  be  classed  among  conspiracies 
to  commit  crime ;  but  it  will  be  remarked,  that  the  indict- 
ment is  almost  precisely  similar  to  that  now  before  the 
court.  One  does  not  set  out  the  false  pretences,  which 
would  be  necessary  in  an  indictment  for  obtaining  money 
by  false  pretences,  and  the  other  does  not  set  out  the  decep- 
tions necessary  in  an  indictment  for  a  cheat.  £ach  states 
the  object  of  the  conspiracy ;  but  neither  the  means  of  \U 
accomplishment.  I  regard  it  as  a  parallel  case  upon  both 
points. 
Rex  V.  Robert!,  The  case  of  The  King  v,  Roberts,  (i  Canqpbell,  S90,) 
1  Cimp.  399.    ,^^^^  ^  conspiracy  by  persons  to  pass  themselves  off  as  men 
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of  finrtuiie,  wi  thereby  ta  defirnud  certftiD  tracUmim ;  w4    ^^' 
It  WW  heW  to  be  aa  indictable  offence,  ^U^b^t^ 

The  Cam.  in  Jndd,  (2  Mms.  Rep.  329>)  wae  a  0^90  oi          v. 
Qonspiieoy  to  meau&cture  a  baae  artiole  reaemblipg  indigo,      ^  ^^^^** 
for  the  puipo»e  of  sale  et  auction  as  indigo.    The  defen-  com.  v.  Judd, 
daQts  were  found  guilty  of  the  manufaoture,  but  not  of  the  gg^^*"*  ^^' 
sale,  and  were  convieted  of  the  cMspiiraey.    Chief  Justice. 
Parsonm  *'m  giving  the  0|»nion  of  the  court,  remarl^s,  "  It         [^fiO&. 
i»  suffieieatdiat  the  eoaspiraey  was  tnade  with  the  intept 
of  acquifing  the  moni/esy  good$  ^nd  chattels  of  the  citizens 
of  this  conm]onrwealth,'by  fiaudul^t  and  dishonest  iwans*" 
The  object  was  to  defraud  whoever  aught  become  purcha*' 
sers  at  the  auction ;  and  it.  is  eontendod  that,  therefore*  it 
was  a  fraud  upon  the  publio*    It  wse  undoubtedly  a  fraud, 
which,  if  executed,  would  have  defrauded  that  part  of  the 
public  who  should  beconiie  purchasers ;  and  in  thai  respect 
bears  a  strong  analogy  to  a  fraud  upon  a  public  institutio)^ 
which  affects  nol  only  those  who  may  be  owners  or  pui« 
ohasers  ol  its  stock ;  but  also  others  whose  contracts  of 
indemnity  depend  upon  its  solvency.    Sueh  a  case,  I  think, 
does  not  suffer  by  a  comparison  in  this  reapect  with  the 
case  in  Massachusetts. 

A  very  similar  ease  is  found  in  3  Serg*  &  Rawle's  Fenn-  Conu«.CoiinB, 
oylvania  Reports,  3M),  (Com.  v.  Colins-)     It  was  a  con-»  l^w^lbo.  ^ 
spiracy  to  circulate  spurious  notes  of  the  similitude  of  bank 
notes,  and  held  indictable. 

But  the  strongest  case,  and  the  one  most  analogous  to     St  of  Mwy- 
tbe  present  upon  this  point,  is  The  State  of  Maryland  v,  Jj^  g  h^^5," 
Buchanan  and  others.    The  indictment  charged  that  the  *^^^*  3^*^* 
defendan'.d,  being  officers  of  the  U.  S.  Branch  Bank,  con- 
epired  to  use,  and  did  use  a  large  amount  of  the  funds  ofr 
that  bank,  for  the  space  of  two  months,  without  paying 
intereet  for  them.    The  case  came  up  on  demurrer  to  the 
indictment ;  was  most  ably  and  elaborately  discussed  by  the 
court ;  all  the  authorities  on  both  sides  were  minutely 
examined  every  question  which  had  been  raised  in  this  oase 
was  s^tatad  in  that ;  and  two  of^the  judges  were  in  favor 
of  the  demurrer,  and  one  against  it.    In  the  court  of  appeals 
the  oause  underwent  a  second  diacuiisioQ ;  and  the  judg- 
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ALBANY,     jnent  was  reversed  by  the  unanimous  opinion  of  that  court. 

•      '        '  ■  and  the  defendants  ordered  to  plead  over  to  the  indictment. 

T.  (5  Harris  &  Johnson's  Rep.  317  to  368.)    If  the  decision 

The  People,    ^f  ^  superior  court  of  a  sister  state^  is  in  any  case  entitled 

to  consideration  here,  this  case,  from  its  importance,  from 

the  depth  of  research  v^hich  it  produced,  and  from  the 

very  great  ability  v^ith  which  it  is  decided,  is  in  my  judg- 

[•606"*  naent,  entitled  to  the  highest  consideration.    •The  more  so 

for  the  reason  that  the  court  no  where,  in  their  opinion, 
refer  to  any  interest  which  the  public,  in  their  aggregate 
capacity,  have  in  the  United  States  Bank ;  but  place  their 
decision  upon  the  same  grounds  as  if  the  bank  httd  been 
wholly  owned  by  individuals. 

Upon  this  point,  then,  we  have  the  opinion  of  the  courts 
of  Maryland,  Pennsylvania  and  Massachusetts,  the  opin- 
ion of  the  elementary  writers,  Hawkins,  Chitty,  Russell, 
Archbold,  East  and  Christian,  and  a  current  of  decisions 
of  the  English  courts,  all  going  to  show,  in  my  estimation, 
that  such  a  conspiracy  as  that  charged  in  the  indictment 
before  us,  is  an  indictable  offence.  The  whole  furnishes 
a  mass  of  authority  altogether  irresistible.  But  to  this  I 
think  we  may  add  the  whole  class  of  eases  of  conspiracy 
to  defame  the  character  of  an  individual.  It  is  the  indi- 
vidual in  those  cases  who  is  defrauded  of  his  reputation ; 
and  I  perceive  no  difference,  so  far  as  the  public  is  con- 
cerned, between  depriving  an  individual  of  his  property  and 
of  his  reputation,  by  means  of  a  conspiracy :  and  to  say  that 
those  conspiracies  are  public  offences,  because  such  defama- 
tion may  give  rise  to  judicial  investigation,  is  to  my  mind 
too  great  a  refinement.  If  this  class  of  cases  w::s  limited 
to  conspiracies  falsely  to  indict  an  individual,  there  would 
be  some  reason  in  it ;  but  it  is  not  so.     A  conspiracy  to 

^  ••  ?i'5!?^  slander  constitutes  the  offence.  And  in  the  Kinip  v.  RispaL 
(3  Burr.  1320,)  it  was  objected  that  the  charge  of  taking 
hair  out  of  a  bag  was  not  criminal ;  but  the  court  say  the 
gist  of  the  offence  is  the  unlawful  conspiracy  to  injure  the 
man  by  this  false  charge ;  not  that  :t  has  a  tendency  to 
pervert  the  administration  of  justice. 

An  examination  of  the  cases  cited,  convinces  me  that  a 
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conspiracy  may  be  defined  (so  far  as  it  is  capable  of  a  pre-     ALBANY, 
cise  definition)  as  a  confederacy  to  do  an  unlawful  act,  or  a  —  ■'"■ 

lawful  act  by  unlawful  me^s,  whether  to  the  prejudice  of  y. 

an  individual  or  the  public ;  and  that  it  is  not  necessary,  to  People, 

render  the  conspiracy  indictable,  that  its  object  should  be 
the  commission  of  a  crime.  ^ 

This  doctrine  is  impliedly  admitted  by  the  case  of  The  ^^\  *;  ^", 
People  V.  Olcott,  (2  John.  Cas.  311.)    It  was  a  conspiracy  Cas.  sii. 
to  defraud  a  bank  of  its  money.    The  jury  found  the  agree- 
ment •to  obtain  the  money  from  the  bank,  but  with  an  [•607] 
intent  to  return  it.    Kent,  J.,  who  gave  the  opinion  of  the 
court,  does  not  intimate  that  a  conspiracy  to  defraud  a 
bank  of  its  money,  is  not  an  indictable  offence ;  but  very 
properly  puts  the  decision  of  the  court  on  the  ground  that 
the  jury  did  not  find  an  agreement  to  procure  the  money 
with  a  fi  audulent  intent.    This,  he  says,  is  no  answer  to 
the  substance  of  the  charge,  which  was  the  unlawful  and 
fraudulent  intent  to  procure  money  from  the  bank. 

Still,  however,  as  before  remarked,  it  would  probably  be 
too  much  to  say  that  every  conspiracy  to  defraud  an  indi- 
vidual, or  to  do  so  by  an  unlawful  act,  is  indictable.    The     ^ 
King  V.  Turner,  (13  East,  228,)  was  a  conspiracy  to  com-  ^»*  ^£^^ 
mit  a  trespass  by  going  armed  in  the  night  into  the  premi-  228.) 
ses  of  an  individual  for  the  purpose  of  snaring  hares.    It 
was  held  not  indictable ;  and  Lord  EUenborough  remarked 
that  all  the  cases  in  conspiracy  proceed  upon  the  ground 
that  the  object  of  the  combination  is  to  be  effected  by 
some  /alsity ;   and  he  refers  to  a  case  of  conspiracy  to 
indict  falsely.    If  he  had  SBid  fraud  or  falsity,  I  apprehend 
it  would  have  been  more  conformable  to  the  cases  referred 
to.     There  was  in  this  case  neither  fraud,  falsity  nor 
deceit ;   and  perhaps  one  of  these  may  be  essential  when 
the  object  of  the  conspiracy  is  not  criminal  in  itself. 

The  King  v.  Pywell  (1  Starkie's  Rep.  402,)  is  another  B«z  v.  Fjrwdi, 
case  relied  upon  to  show  that  a  conspiracy  to  commit  a  ^q^^****  ^^ 
private  fraud  is  not  an  indictable  offence.  Pywell  advertised 
a  horse  for  sale,  and  undertook  to  warrant  it.    McrLean,  the 
purchaser,  applied  at  the  stable,  and  was  told  by  the  other 
defendanti  (Pywell  not  being  there)  that  he  knew  the  horse 
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ALBAJTVi    to  be  sound }  and  h^d  known  Wm  a  long  time,  and  would 
■       '       *     warrajat  him  in  behalf  of  Pywell ;   upon  which  McLean 
Y,  purchased.     X^ord  Ell^bo^ough  intiniiated  that  the  case 

Tho  People,    ^j^  ^Q|.  assume  the  i^hape  of  a  conspiracy ;   and  that  the 
evidence  would  not  warrant  any  proceeding  beyond  a  civil 
action  for  the  damages.     This  i^  the  whole  case   as  it 
appeared  at  nmprius.    There  was  no  conspiracy  proved, 
*  nor  any  facts  froo^  which  it  c?ould  b^  inferred.    There  ui 

not  even  such  a  deceit  shown  as  would  have  sustained  a 
[*W8]  claim  for  damages  on  that  *ground.     The  case  is  put 

by  the  court  on  the  ground  of  want  of  proof,  and  not  on 
the  ground  that  a  conspiracy  to  commit  a  private  fraud  is 
not  an  offeuc;a ;  and  it  appears  to  me  to  have  no  bearing  on 
the  question*    If  the  law  is  that  such  a  conspiracy  is  not 
indictable,  it  seems  a  little  remarkable^  that  among  the 
multitude  of  cases  upon  the  subject,  there  should  be  found 
none  mare  appUeable  to  the  point  than  the  two  above  men- 
tioned ;   for  certainly  the  last  proves  nothing  on  the  sub« 
jeet ;  and  the  most  which  the  first  case  establishes  is  that 
v^  there  may  be  conceptions  to  the  general  rule. 
A  oonspirft<7      But  it  is  not  necessary  to  the  decision  of  this  cause  to 
TOrp^tion   *  K^  ^  f*^  ^®  *^  ®^y  ^^^^  every  combination  to  defraud  an 
for   the  pw-  individual  is  indietaWe*    The  victim  of  the  frauS,  in  this 
Boranoe,  u  in-  case,  is  an  incorporated  public  institution,  chartered  for  the 
bi^**^ion<^«^  purpose  of  affording  indemnity  to  the  public  against  the 
that  this  would  hazards  of  fixe;  located  in  the  commercial  metropolis  of 
priv^**^i^di*  thfi  continent ;  its  stock  probably  in  the  hgnds  of  a  large 
vidua*.  •         ^lumber  of  individuals  ;  and  a  still  larger  number,  probably, 
depending  !jipon  it  fox  indenmity  against  losses.    Although, 
for  naost  purposeSi  such  an  institution  is  to  be  regarded  as 
an  individuali  yet  cannot  the  court  judicially  perceive  and 
reoogni;(e  an  interest,  which  the  public  in  fact   have  in 
such  an  in^titutiony  certainly  as  important  as  any  they 
^    have  had  in  any  of  the  cases  cited  ? 

^       We  may  indeed  judicially  determine  that  the  public  have  ' 

no  interest  in  such  conspiracies ;  but  I  apprehend  it  will  be 

difficult  for  us  to  conviuQe  the  public  that  they  have  not 

felt  their  ponseijuenpes..    It  is  a  crime  to  conspire  to  give 

8 IL  &  S.  68.  a  false  value  to  public  stocks.    (3  Maule  &  Selw,  68.)    B 
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h  not  cx)uall]r  BO  to  combine  to  destroy  the'raltld  tf  a  itodk  ^Altlr, 
Which  id  a  subject  of  daily  sale  in  th«  stock  Iharkei  ?  And  -/]\  '■ 
are  not  the  interest*  6f  trade  ets  seriously  affaoted  as  ^. 

they  possibly  could  have  been  by  the  sale  of  a  spilrious    ***  Peoj^J*- 
atticle  of  merchandite  aft  auotbn?    iThe  parohasei^  in 
either  case  is  unknown,  and  is  withottt  th^  means  of  guafd^ 
tag  against  the  deception. 

The  eiiect  of  thia  doctrine  of  punishing)  coaspiraeies  tb     Effect  of  the 
commit  private  frauds,  as  offences  against  the  public^  has  c^^lcy  on 
been  strenuously  urged  hi  the  argument  at  alinost  entirely  the  court   oi 
prostrating  the  jurisdiction  of  the  court  of  cbance^y  ia 
cases  of  fraud.    It  ^irould  become  us  to  pause  before  vee 
ahouM  *adopt  any  principles  that  might  eitfafet  destroy  or  [*609l 

cripple  a  jurisdiction  so  infinitely  important  and  essentially 
necessary  as  is  that  of  o^r  courts  of  equity  in  eases  of 
fraud.  But  however  sincere  may  be  the  apprehensions 
entertained  upon  this  subject,  I  can  perceive  no  groundi 
for  cttraordinary  alarm ;  and  cannot  persuade  myself  but 
that  those  courts  will  continue  to  exercide  their  accustomed 
jurisdiction  in  relieving  against  frauds,  unshorn  of  any  of 
their  legitimate  powers,  Notwithstanding  the  reoognitioa  of 
the  doctrine  of  conspiracy. 

The  rule  of  that  court,  it  is  true,  is,  that  a  defeiidasnt  ia 
liot  bountt  to  answer  to  facts  whi^h  may  criminate  or  sub^ 
ject  him  to  a  penalty. '  (4  John.  Gh.  Rep^430;)  It  is  the 
aame  protection  which  the  iaii^  affords  loidttnesBesm  otheir 
courts.  But  the  court  is  not  thereby  ousted  of  its  'juris- 
diction. Because  a  defendant  is  not  bound  to  answer  as  to 
tertain  facts,  the  plaintiff  is  not  precluded  from  provmg 
those  fkcts  by  witnessea,  not  is  the  court  precluded  from 
Infaninistering  the  proper  reliefwben  the  feotA  are  ahown. 
The  settled  law  of  that  conrt  has  always  been,  that  ademurrer 
to  the  discoijery  sought  is  no  answer  to  thaft  part  of  the  bill 
tilrhich  prays  relief,  (S  John.  Oh.  Rep*  4T1.  5  id.  186-) 
The  amount  of  the  objection,  then,  is  this  i  if  etmspiraoias 
to  commit  private  frauds  are  criminal,  a  defendant  in  equity 
Is  not  bound  to  confess  such  crime.  The  plamtiff  mtHit 
prove' his  case  by  other  means  than  the  defendanVs  confefe- 
non ;  and  then  the  court  stands  ready  to  relieve  him.  Surely 
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D^^  18?'  *^^^^  ^  ^°  ^^**  cause  of  alarm  in  this  doctrine.    It  is  sim 

,  ply  putting  the  plaintiff  upon  proof  of  hijs  cause  in  thai 

T.  court,  in  the  same  manner  as  he  is  bound  to  prove  it  in  every 

Th«  People,  other  court. 

■.    The  offence      The  next  question  is,  whether  the  offence  is  sufficiently 

u    sufficiently  •       i      .    t 

■et  out  in  the  sct  out  m  the  mdictment. 

indictment.  ^  indictment  is  said  to  be  a  narrative  of  an  offence.    (2 

Hale's  P.  C.  169.)  And  the  general  rule  oi  pleading 
in  criminal  cases  is,  that  such  facts  must  be  stated  upon 
the  record  as,  in  judgment  of  law,  are  sufficient  to  consti* 
tute  the  offence. 

If,  then,  this  offence  consists  in  combining  to  do  an  unlaw- 
ful act,  or  a  lawful  act  by  unlawful  means,  it  will  clearly 
only  be  necessary  in  the  first  case  to  charge  the  combina- 

^•610]  tion  *and  the  object  of  it,  that  the  court  may  see  it  was  a 

conspiracy  to  do  an  unlawful  act ;  but  where  the  combina- 
tion is  not  rendered  criminal  by  the  unlawfulness  of  its 
object,  it  will  be  necessary  to  go  farther  until  the  point  of 
criminality  is  reached,  and  set  out  such  unlawful  means  as 
rendered  it  so. 

The  combination  and  the  object  of  it  must  always  be  set 
out,  because  a  mere  combination  is  no  crime  ;  but  coupled 
with  an  illegal  object  it  becomes  so.  When  neither  the 
conspiracy  nor  the  object  intended  to  be  affected  by  it  are 
unlawful,  but  the  means  intended  to  be  used  in  executing 
that  object  are  illegal,  then  it  becomes  necessary  to  set  oat 
those  means  as  a  constituent  part  of  the  offence. 
Eez  V.  ge      Take  for  instance,  the  case  of  The  King  t;.  De  Berenger. 

k  S.  67.  The  object  of  the  conspiracy  was  to  raise  the  pnce  of  the 

stocks,  which  the  court  say  is  not  in  itself  unlawful;  but 
the  means  by  which  that  object  was  to  be  executed  were 
so.  The  means  were  circulating  false  and  deceptive  reports. 
The  circulation  of  these  false  reports  formed  part  of  the 
agreement  or  combination,  and  rendered  it  criminal.  Lord 
EUenborough,  in  that  case,  says,  ^'  the  crime  lies  in  the  act 
of  conspiracy,  and  would  have  been  complete  although  it 
had  not  been  pursued  to  its  consequences."  Le  Blanc, 
Justice,  remarks,  that  "  the  offence  is  not  in  raising  the 
funds  simply ;  but  in  conspiring  by  false  rumours  to  raise 
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them.^    Ill  The  Queen  v.  Best,  it  was  objected  that  nothing    ALBANY, 

Dec.  1827. 

came  of  the  conspiracy,  and  that  the  bare  conspiracy  is  not        ^^        - 
indictable  unless  something  be  done.    The  court  overrule  y. 

the  objection,  and  say  the  conspiracy  \p  the  gist  of  the       ®   ®^P®' 
offence.     So  in  The  King  t;.  Rispal,  the  court  say  the  Rgrinav.  Beat, 

?    ,  ^  T       m.         TJ^-  1  Sid.  174. 

conspiracy  is  the  gist  of  the  offence.      In    1  he  King  Aex  v.  Bispai, 
V.   Eccles,   Buller,  J.  said  the  means  were    matter  of  U^^'^'^^^f^ 
evidence  to  prove  the  charge,  and  not  the  crime  itself,  i  Letch,  274. 
It  is  therefore  not  necessary  to  state  the  means  at  all 
in  the  indictment,  it  being   quite    sufficient  to  charge 
the  defendants  with  the  illegal  conspiracy,  which  is  of 
itself  an  indictable  offence.     Lord  Mansfield  remarked, 
'*  The  conspiracy  is  stated,  and  its  object.    It  is  not  neces- 
sary that  the  means  should  be  stated."    In  The  King  v.  B^  v.  Gill,  3 
Gill  and  Henry,  all  the  judges  agree  that  the  conspiracy  is  ^^^' 

the  gist  of  the  offence ;  and  that  the  offence  is  complete 
although  no  means  *may  be  agreed  upon  or  made  use  of.  [*611] 

The  King  v.  Kinnersley  &  Moore  is  also  an  authority  to 
show  that  the  oflfence  is  complete  though  no  act  be  done  in 
pursuance  of  the  conspiracy.  So  also  in  The  Brewer's 
case,  (I  Levinz,  125.)  Ch.  J,  Parsons  takes  the  same  y^^^  ^^^  ^ 
ground  in  The  Com.  v.  Judd.  He  says  the  gist  of  the  ?^^^  ^  ^^ 
offence  is  the  unlawful  confederacy.  The  offence  is 
complete  when  the  confederacy  is  made ;  and  any  act 
done  in  pursuance  of  it,  is  no  constituent  part  of  the 
offence,  but  merely  an  aggravation  of  it. 

These  references,  added  to  the  authority  of  the  elemen- 
tary writers,  Chitty,  Russell,  &c.  are  quite  sufficient,  in 
my  judgment,  to  establish  the  proposition,  that  the  offence 
consists  in  the  act  of  combining  unlawfully ;  that  where 
the  object  is  unlawful,  the  offence  is  complete,  whether 
the  means  of  execution  be  agreed  upon  or  not ;  that  it  is 
not  requisite  that  those  means  should  form  any  part  of  the 
agreement,  unless  the  agreement  is  thereby  rendered 
unlawful ;  and  in  either  case,  that  the  offence  is  complete, 
whether  any  act  be  done  in  pursuance  of  the  confederacy 
or  not. 

If,  then,  a  confederacy  to  do  an  unlawful  act  is  criminal, 
although  no  means  of  execution  be  agreed  upon,  it  follows 
that,  in  an  indictment  for  such  an  offence,  where  the  means 
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were  agreed  upon,  it  would  he  titinfecessarf  to  *tate  tlhem, 
becau«e  they  form  no'  part  of  the  dffettce.  It  is  coiDplete 
without  them.  Ih  the  one  case  the  means  eould  not  be  ft«t 
out;  in  the  othei^  it  would  as  certainly  be  unnecessary. 

Again^  if  the  bffenoe  be  complete,  thougb  ho  %ct  is  done 
in  pursuance  of  the  conspiracy,  Whete  can  be  the  necessity 
of  stating  th^  tneans  intended  to  be  tntide  use  of,  provided 
the  conspiracy  otherwise  appears  to  be  unlawfiil  ? 

Starkie'd  Treat,  on  Vr.  L.  170,  iii,  however,  relied  upon, 
to  show  that  unless  the  object  of  the  combination  is  crimi- 
nal, the  ilieans  must  be  set  out.  Re  sayis,  in  the  beginning 
of  his  chapter  on  cottiSpiracies,  that  the  genertd  sivermeiit 
that  the'  defendants  did  conspire,  &c.,  to  accomplish  an 
object  apparently  criminal,  is  sufficient  Without  showing  in 
what  manner  Or  by  what  means,  &c, ;  and  on  the  next 
page  he  remarks,  "  But  unless  the  object  be  criminal,  it 
Seems  to  be  necessary  to  show  an  intention  to  accomplish  it 
by  some  improper  *means.**  Now  by  the  terms  apparendy 
criminal,  I  should  understand  something  not  necessarily 
criminal ;  and  in  the  subsequent  sentence,  he  evidently 
refers  to  the  apparently  criminal  object  before  spoken  of. 
Standing  by  itself  however,  the  last  proposition  is  evidently 
a  loose  one ;  for  it  admits  that  where  the  object  is  not  crimi- 
nal, the  use  of  means'  which  he  characterises  as  improper 
simply  may  render  the  conspiracy  an  oflfence%  On  the 
whole,  I  do  not  See  that  he  differs  essentially  from  the 
other  writers. 

My  view  of  the  case,  if  correct,  results  in  this :  The 
object  of  the  conspiracy  charged  being  to  defraud  the  Sxm 
Pire  Ins.  Co.  and  other  persons,  of  certain  notes,  bonds, 
&c.,  is  a|)parently  upon  the  record  an  illegal  object ;  and 
whether  the  nature  of  the  fraud  contemplated,  or  its  effect 
upon  the  public  be  considered,  presents  at  least  as  strong  a 
case  as  most  of  those  which  have  been  held  to  be  indictable 
both  in  England  and  in  this  countfy ;  and  therefore  renders 
the  conspiracy  criminal. 

The  conspiracy  itself  being  criminal  by  reason  of  the 
illegahty  of  its  object,  the  means  by  which  it  was  to  be  put 
in  execution  become  immaterial,  and  are  hot  necessary  to 
be  set  out  out  in  the  indictment. 


OF  THE  STATE  OF  NEW  TOBK.  y  612 

The  case,  however,  has  been  presented  in  another  point     ALBANt, 
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t^  view,  in  which  I  shall  proceed  to  examine  it  a8l)riefly 
a.""  possible.    This  view  of  it  proceeds  upon  the  assumption  v. 

that  either  the  object  of  a  combination,  or  the  means  by    '^^  People, 
which  it  is  to  be  accomplished,  must  be  criminal,  or  such      The  object 
as,  if  executed  by  an  individual,  would  be  indictable,  to  render  get  out  as  to 
such  a  combination  an  indictable  offence.  Without  attempt-  "^^T  >**<>'>« 

,  ft  crime. 

ing  to  combat  this  proposition  further  than  has  already  been 
done,  but  assuming  it  to  be  true,  the  question  then  is, 
whether  the  indictment  in  this  case  sets  out  the  object  of 
this  conspiracy  sufficiently  to  show  to  the  court  that  it  was 
crinyinal.  It  charges  that  the  defenda\|ts  conspired;  by 
wrongful  and  indirect  means,  to  cheat  and  defraud  the 
insurance  company  and  others.  To  cheats  in  the  legal 
acceptation  of  the  term,  certainly  means  the  commission 
of  an  indictable  offence ;  but  it  is  contended  that  the  term,  in 
ordinary  acceptation,  includes  as  well  those  frauds  >yliich  are 
not  criminal  as  those  which  are ;  •and  therefore  that  the  parti-  [•ei  3] 

cular  means  by  which  the  cheat  was  to  be  effected  should  have 
been  set  out,  to  enable  the  court  to  judge  whether  the  means 
of  fraud  were  such  as  rendered  it  a  technical  cheat.  In  an 
indictment  for  the  cheat,  it  certainly  would  be  necessary  to 
set  forth  the  means  by  which  it  was  effected ;  but  it  appears 
to  me  that  when  it  becomes  necessary,  in  an  indictment  for 
#ne  offence,  to  name  another,  and  it  is  done  by  its  techni- 
cal name,  the  term  must  hi  taken  according  to  its  legal 
import.  The  term  is  here  used  collaterally,  and  as  des- 
criptive of  an  offence  which  the  pleader  is  not  not  under- 
taking to  set  out ;  but  which  it  becomes  necessary  to  name, 
and  which  is  well  known  in  law  by  that  name.  The  term 
so  used,  must  necessarily  import  the  offence,  without  set- 
ting forth  the  particulars  which  in  judgment  of  law  consti- 
tute it. 

This  indictment,  then,  charges  a  conspiracy  to  defrauct 
and  cheat ;  or  in  other  words,  a  conspiracy  to  defraud  by 
such  means  as  amount  in  law  to  a  cheat. 

But  it  would  seem  that  it  is  not  alwayf  necessary  to 
specify  all  the  means  by  which  a  crime  is  to  be  perpetrated, 
even  in  an  indictment  for  the  offence  itself.    In  treason, 

Vol.  IX.-41 
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ALBANY,     Chitty  says,  (2  Chitty's  Cr,  Law,  65,)  "the  laying  tbal 
—    '       ^  A.  aad  B.  met  and  proposed  the  means  how  to  efTect  the 
T.  king's  death  is  sufficient,  without  alleging  the  particular 

The  People,    m^ang  upon  which  they  agreed,  which  is  matter  of  evi- 
dence.   So  of  subornation  of  perjury,  he  remarks,  (id«  818,) 
"  It  is  not  necessary  to  set  forth  the  means  used  by  the 
defendant  to  effect  his  design }  but  it  is  sufficient  to  stat 
that  he,  by  sinister  and  unlawful  labors  and  means,  pro- 
cured the  conamission  of  the  perjury.'^    And  such  is  the 
j\   form  of  the  indictment  for  endeavoring  to  suborn,  (id.  482.) 
There  is  a  little  different  view  of  this  point,  w^hich  may 
tend,  at  least  to  strengthen  the  view  just  taken.     East, 
in  his  Pleas  of  the  Crown,  (ch.  18,  sec.  1,)  gives  wliat  I 
esteem  one  of  the  best  definitions  of  a  cheat  to  be  found  in 
any  of  the  works  upon  criminal  law.    He  says,  it  is  not 
every  species  of  fraud  which  is  the  subject  matter  of  a 
criminal  charge  at  common  law.     It  must  be  such  as  affects 
[*$14]  the  publicy  such  *as  is  public  in  its  nature,  calculated  to 

defraud  numbers^  to  deceive  the  people  in  general.  In 
2  Russell,  1380,  we  have  a  similar  definition.  The  King 
^^  2^um  ^'  Wheatly  was  an  indictment  for  a  cheat  in  selling  16  for 
1125.  ,  ^  18  gallons  of  liquor.  Lord  Mansfield,  in  his  opinion,  says 
'  the  offence  that  is  indictable  must  be  such  an  one  as  affects 
the  public ;  as  if  a  man  uses  false  weights  and  measures, 
and  sells  by  them  to  all  or  many  of  his  customers.  So  if 
a  man  defrauds  another  und#r  false  tokens ;  £or  these  ar« 
deceptions  that  common  prudence  cannot  guard  against. 
So  if  there  be  a  conspiracy  to  cheat ;  for  ordinary  care  ii 
no  guard  against  this.  Those  cases  are  much  more  than 
mere  private  injuries.  But  here  are  no  false  weights  ;  no 
false  tokens ;  no  conspiracy.  Denison,  J.,  also  says,  here 
are  no  false  weights  nor  measures,  nor  any  false  token  at 
all,  nor  any  conspiracy.  If  there  be  false  tokens,  or  a 
•  conspiracy,  it  is  another  thing.  Wilmot,  J.,  remarks  with 
great  point,  that  the  true  distinction  in  all  cases  of  this 
kind,  and  which  will  solve  them  all,  is  this  :  that  in  soch 
impositions  ^r  deceits  which  common  prudence  may  guard 
persons  against  the  offence  is  not  indictable ;  but  where 
false  weights  and  measures  are  used,  or  felse  tokens  pro- 
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4iie«d,  or  «adi  mathoik  taken  to  cheat  bjhA  dacthie  sb    ju:«BAIYT, 
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pecffii^  caxmot)  by  «nf  Mdinary  cam  or  pnuboce,  be  -  jl^i^^ 
guarded  afainflt,  dMH  it  is  m  offenoe  iniifitiMn.    Now  t. 

€be  bearing  which  thaae  authorities  have  upon  the  pomt  b    '^  ^^^p^i^ 
twofold ;  Jirstj  it  is  not  neceesary  that  a  fraud. should  affeet 
the  public  in  itt  iiggMgite  capacity  to  ireodcr  it  indictable 
as  a  ohei^ ;  but  if  it  affect  a  number  of  individuals,  or  a 
paitieulAr  daae  of  individuals,  as  wse  said  by  Ih^tcourtiii 
The  Kiag  t^.  De  Berenger,  or  even  om,  by  nnsans  caicur     i^uz  v.  Bo 
kted  to  deoeive  many,  it  is  a^  iadictable  offemoe.    What  ^^^^\n  ^ 
number  of  persons  to  be  defrauded,  then,  rendais  the  fraud 
indictable  1    Af«  tker<e  a  aufficienft  numher  named  in  the 
indictment  in  tiiis  cause  ?    Is  there  not  a  psrtic^iar  class 
of  individuals  (to  wit,  the  atookholdars,  dca)  injucsd  1^ 
defrauding  this  insurance  company  ? 

But  again  :  the  doctrine  of  Wheatly's  ease  seems  t0  fas, 
that  a  cheat  effeeted  by  means  of  a  conspiracy,  is  equiva- 
lent to  ene  efieeted  by  means  of  false  tokens ;  that  the  com- 
bination takss.liie  pl£u:e  itf  thiS  false  toJums,  andis  of  itsdf 
to  be  ^regarded  as  a  fetlse  token»  :iNr  one  of  the  methods  {^615] 

taken  to  ohaai,  against  which  ordina^  care  is  no  guanl. 
If  the  combinalion  alkgnd  is  to  be  fegarded  'mUm  point 
of  view,  then  wre  have  a  technical  cheat  set  out  iqmi  the 
^record,  witili  all  its  attributes. 

This  view  of  Ae  que^bion,  however,  though  submitted 
widi  some  oonfidnnee,  is  not  assumed  as  conclusive ;  but 
as  suggested  by  Wheady's  ease,  and  In^aring  upon  the  point 
which  to  me  appears  to  be  atherwise  fiilly  estaUisbed. 
Thai  case,  at  aU  events,  is  pmperljr  inttrodsuMdf  as  iSmtsiL- 
tive*  of  the  natwe  of  coaqarseics. 

Aeide,hosrerer,  from  miy  reasoning  mmn  this  eubject,  the     T^  ^^^^ 

,      .  .       ^  .    -  ,  .,.  need    not    be 

nntbofities  to  my  mind  appear  to  be  contsolling.  get  out. 

In  the  King  v.  Ecdes,  it  was  objected  that  the  means  by  ^^  ^'  Ecoies, 
wnich  me  conspiracy  was  to  be  eocecnted^  were  not  dis- 
closed in  the  indictment ;  but  the  court  held  the  mfietment 
goo4  notwithstan<fing.  The  indietment  in  The  King  v. 
CriU  dc  Henry,  was  ahnost  a  Utecal  copy  of  the  one  now 
befere  the  ceuit.  It.cbaigjai  that  tlie  drfowhrntn  ecod- 
q>ired,  hrdivem  &lse  psetences  and  subtle  means,  to  efatein 


515  CASES  HI  THE  COtTET  OF  EBSOdS 

ALBANT,     monies  from  two  individuals*    This  charge,  although  deaily 

— ^-^ ^  insufficient  to  sustain  an  indictment  for  obtaming  money  by 

V.  false  pretences,  was  held>  sufficiently  particular  in  an  indict- 

The  People,  jg^^j^i  foy  ^j^e  Conspiracy.  This  casci  therefore,  is  a  direct 
authority  to  the  point. 
'land  V.  The  ease  of  Maryland  v.  Buchanan,  (5  Har.  &  John. 
')hn.  317,)  has  been  relied  upon  to  show  that  the  means  ought 
to  be  set  out  in  the  indictment.  They  were  so  set  out  in 
that  indictment ;  but  the  case  is  far  from  being  authority 
for  saying  that  when  the  object  of  the  conspiraey  is  to  com 
mit  an  indictable  offence,  the  means  must  necessarily  be 
stated  in  the  indictment.  The  use  intended  to  be  made  of 
the  case,  in  this  respect,  is,  I  presume,  to  show  that  where 
the  object  of  the  conspiracy  is  unlawful,  though  not  crimi- 
nal, the  mean^  must  be  stated,  that  they  may  appear  to 
bare  been  Criminal. 

In  my  view  of  that  ca8e>  it  differs  essentially  from  the 
one  now  before  the  court  in  this  particular.    The  indict- 
.  ment  there  is,  that  certain  officers  of  the  bank  ccmspired  to 
[*616]  use,  *and  did  use  a  large  sum  of  money,  belonging  to  the 

bank,  for  the  space  of  two  months,  without  pajring  any 
interest  for  the  same,  and  without  securing  the  repayment 
thereof.  There  is  certainly  nothing  criminal  in  obtaining 
the  use  of  money  without  interest,  and  I  can  discover  notb* 
ing  illegal  in  it.  The  law  does  not  give  interest  for  the 
use  of  money ;  but  refuses  to  give  it  in  all  cases  where  there 
is  no  contract  to  pay  it  existing  between  the  parties.  It 
will,  it  is.true,  as  in  other  cases,  raise  an  implied  promise  to 
pay  it  under^ertain  circumstances ;  but  the  claim  always 
rests  upon  the  ground  of  contract.  The  gravcanertf  then, 
is  in  not  contracting  to  pay  interest.  The  means  by  which 
the  use  of  this  money  was  to  be  obtained,  were  the  making 
of  false  and  fraudulent  entries  and  statements  in  the  books 
of  the  bank,  calculated  to  show  that  the  money  was  loaned 
on  sufficient  security  in  stock. 

The  means  were  therefore  fraudulent  and  unlawful^  and 
it  became  necessary  to  set  them  out  in  the  indictment,  to 
give  a  character  to  the  conspiracy^  otherwise  not  unlawful 
Here,  too,  I  discover  nothing  criminal  or  indictable  in  tbs 


OP  THE  STATE  OF  NEW  YORK.  616 

means  made  use  of,  except  as  connected  with  the  conspi-  D«c?f82?* 
racj.  The  defendants  were  officers  of  the  bank,  intrusted  "TT^C^ 
with  its  funds  and  bo6ks,  and  were  guilty  of  a  gross  and  ▼. 

fraudulent  breach  of  that  trust ;  but  were  not  indictable,  *  •°^*' 
unless  on  the  ground  that  the  fraud  was  such  as  to  affect 
the  public.  (East's  P.  C.  title  Cheats,  chap.  18,  s.  1.) 
And  if  the  fraud  was  indictable,  as  affecting  the  public,  most 
certainly  a  conspiracy  to  defraud  such  an  institution,  is 
indictable  on  the  same  ground. 

This  case,  therefore,  appears  to  nie  to  >be  one  of  the 
strongest  authorities  to  show  that  a  conspiracy  to  do  an  act 
neither  criminal  nor  unlawful,  but  to  be  executed  by  un- 
lawful and  fraudulent  means,  (though  not  criminal,)  and 
prejudicial  to  an  incorporated  public  institution,  is  an  indict- 
able offence ;  such  unlawful  means  being  set  out  in  the 
mdictment ;  but  by  no  means  an  authority  to  prove  that  in 
charging  a  conspiracy  to  commit  an  offence  of  itself  indict- 
able, it  is  necessary  to  aver  the  means  of  execution.  That 
it  is  an  authority  directly  the  reverse,  I  quote  the  language 
of  the  two  judges  of  the  inferior  court,  who  were  the 
only  judges  in  either  court  against  *the  prosecution.  (3)  [*617 

They  say,  "  If  two  men  should  agree,  in  so  many  words,  to 
cheat  another  of  his  money,  they  conspire  to  do  a  criminal 
act ;  because  the  law  would  presume  that  they  did  not 
mean  to  stop  short  of  the  means  necessary  to  effect  a  cheat ; 
and  the  particular  false  tokens  need  not  be  set  out; 
because  the  conspiracy  is  the  gist,  and  nothing  need  be 
done  in  execution  of  it.  But  if  A.  Sc  6.  agree  to  get  the 
money  of  C,  the  law  w;ould  not  irutanter  infer  that  they 
intended  a  cheat,  because  it  might  be  their  object  to  obtain 
it  on  loan;  and  although  they  might  know  themselves 
to  be  insolvent,  yet  the  law,  for  the  purpose  of  converting 
the  private  fraud  into  an  indictabte  cheat,  would  not  suffer 
the  conspiracy  to  be  substituted  for  a  privy  false  token. 
So  if  two  conspire  to  commit  a  burglary,  the  offence  is 
complete,  and  the  particular  means  need  not  be  set  out, 
although  it  naight  depend  upon  them  whether  it  was  a  bur* 

(3)  Theao  opinions  are  not  given  in  tiie  final  report.  (Vid.  5  Har.  k 
Jahm.  324,  note  («) ). 


017  CASKS  IN  THE  C017ST  OF  ERROBS 

ALBANY,     grlory  Or  a  MtmnfJ'    And  that,  (bey  sAj,  was  idl  the  ooul 

-— p ^  decided  in  Thfc  King^  v.  Gfll  &  Henry,  vrhkfi  was  a  oon- 

T,  ipira^  to  commil  an  offenoe  whloh»  if  iadit iduaUy  com- 

Tht  F^opte.    nijttcd,  would  be  indictable. 

•  Here,  tfaeh^  is  the  ^inioft  of  the  ooivrt  ift  Maryland 
Itdoptin^  the  case  of  Oill  &  Heni^,  and  sancticming  an 
indictment  in  tike  tery  wotds  6f  the  one  now  before  the 
court.  The  yery  ar^metit  made  in  this  canaei  it  here  met 
distinctly.  It  is  that  the  Ittdictment  does  not  charge  a 
eotispiracy  to  thefiti  becanse  the  means  necessary  to  con- 
stitute a  cheat  are  not  set  out.  The  coitft  say,  as  waa  sud 
in  the  case  of  GiU  Vi  Hentyi  Where  there  ia  a  conspiracy 
to  commit  a  checUy  a  huhrgUmf^  or  a  latcen^^  the  means 
need  not  be  set  ouf ,  although  ildliependa  upon  them  whether 
the  act  be  a  cheat ^  A  burglarjr^  or  k  larceny.  The  terms 
themselres  are  descriptive  of  the  offence^  aad  neoessarily 
include  the  requisite  means  to  constitute  it» 
iT^k  V^d,"  "^^^  ^^^  ^^  ^^^  feofle  V.  Barret  dc  Ward,  ( 1  John.  66,) 
1  John.  66.  is  the  last  otte  I  shall  notice  en  this  branch  of  the  case. 
It  has  been  relied  upon  with  ^eiit  confidence,  as  establishii^ 
['618]  *&  doctrine  differenft  from  that  which  the  other  cases  appear 

to  me  to  warrant.  The  defmdants  were  indicted  for  a 
Conspiracy  t6  cheat  O.  D.  of  hie  money»  gfoods  add  chattels, 
andef  certain  false  and  deceitful  pretences,  particularly 
settinig  tbem  out,  and  among  the  resi,  a  false  r^resentation 
that  the  maker  of  a  note  pase^  by  the  defendants  to  O.  D. 
wSs  Bolrent  and  iible  to  pay  the  note.  This  false  repre- 
sentation was  set  out  Without  a  yenue.  The  defendants 
wefe  ootovicted,  and  the  judgilkent  harii^  been  arrested^ 
they  were  again  indicted  lot  the  same  offence,  and  pleaded 
the  former  acquittal  in  bar^  It  was  contended,  among 
other  things,  that  the  first  indictment  was  defeetiTO  in 
substance,  So  that  the  defendtetS  nerer  Were  in  jeopardy 
on  account  of  it«  Kenti  Ch.  J.  and  Spencer  and  Thompson^ 
Is.,  were  of  the  opinion,  that  the  first  indictment  wa» 
defectire,  in  not  showing  a  yenue  to  the  false  represen- 
tati6n ;  and  therefore,  that  the  defendants  were  entitled  to 
an  acquittal  on  the  second  indictment.  Tompkins  and 
Livingston,   Justices,    were   against  the  acquittal.     The 
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itrength  of  this  authority  consists  in  this,  that  unless  it  was     ^^^^' 
material  and  necessary  to  hare  set  out  the  fialse  pretences 


LMnbevt 

and  representations  in  the  indictment,  the  want  of  a  venue  r. 
to  such  representation  could  not  hare  vitiated  it.  That  "eopto. 
the  case  is  on  authority  of  some  weight  upon  this  point 
must  be  admitted  ;  and  if  I  do  not  sufficiently  appreciate 
its  weight,  it  certainly  cannot  be  owing  to  any  want  of 
respect  for  the  judgment  of  the  distinguished  gentlemen  who 
constituted  the  majority  of  the  court. 

The  indictment  which  is  adjudged  to  be  defective,  it  will 
be  seen  by  the  report  of  the  case  in  2  Gaines,  304,  had  •  C^nm,  304| 
previously  been  before  the  court ;  and  no  objection  taken 
to  it  in  this  particular,  although  the  judgment  was  arrested 
for  another  reason;  the  improper  withdrawal  of  a  juror. 
The  great  and  leading  question  before  the  court,  on  the 
second  indictment,  was  not  as  to  the  sufficiency  of  the  first 
indictment^  but  whether  a  party  who  had  been  once  tried 
for  an  offence,  could  be  again  put  upon  his  trial  for  the 
same^  matter.  Throughout  the  whole  case,  not  a  single 
authority  is  cited  upon  the  law  of  conspiracy,  or  the  form 
of  an  indictment  for  that  offence.  The  atteiftipn  of  the 
court  was  not  drawn  to  *that  subject,  and  in  all  their  [*619^ 

remarks  upon  the  sufficiency  of  the  indictment,  they  evi* 
dently  treat  it  as  an  indictment  'for  obtaining  money  by 
fake  pretences,  and  test  its  sufficiency  by  the  rule  applicable 
to  such  a  case/  Being  a  minor  p^int  in  the  cause,  their 
attention  does  not  seem  to  have  b^en  called  to  the  dis«> 
tinction  between  an  indictment  for  a  conspiracy  as  a 
substantive  offence,  and  an  indictment  for  a  cheat  effected 
in  pursuajice  of  a  conspiracy. 

But  a  closer  examination,  I  apprehend,  will  detect  a 
material  distinction  between  that  indictment  and  the  one 
now  before  the  couit. 

In  the  ease  before  us,  the  indictment  charges  a  conspi* 
racy  by  wrongful  an^  indirect  means  to  cheat  and  defraud 
the  insurance  company,  dec* 

I  have  already  considered  the  term  cheat  here  used,  at 
descriptive  of  the  offence  known  in  law  by  that  name,  and 
endeavored  to  show  that  such  mun  be  taken  to  be  its 
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import ;  that  being  used  collaterally  in  an  indictment  foi 
another  ofiencei  it  can  import  nothing  short,  because  no 
means  being  set  out,  the  term  itself  necessarily  includes  the 
means  requisite  to  constitute  a  cheat  in  \b^  ;  that  therefore 
the  indictment  charges  an  indictable  offence  ;  a  cheat  being 
such. 

Now  in  Barret  &  Ward's  case,  the  indictment  charges  a 
conspiracy  to  cheat  under  a  false  pretence  of  Barret's 
securing  to  be  paid  to  0.  D.  a  certain  sum  by  the  transfer 
of  a  certain  note  which  he  represented  to  be  good,  &c. ; 
in  other  words,  a  conspiracy  to  cheat  in  a  particular 
manner.  If  it  had  only  charged  a  conspiracy  to  cheat 
without  saying  more,  the  intendment  would  have  been  a 
cheat  in  law  ;  but  there  is  no  room  here  for  such  intend- 
ment, because  it  goes  on  to  state  in  what  mi^nner,  and  sets 
out  facts,  where  the  law  would  otherwise  have  supplied 
them  by  intendment.  Hence,  it  becomes  necessary  to  look 
at  the  facts  set  out,  in  order  to  determine  whether  they 
amount  to  a  cheat  or  not.  They  therefore  become  material, 
although  unnecessarily  set  out. 

The  statement  of  these  pretences  cannot  be  rejected 
as  surplusage,  because  it  is  introduced  as  part  of  the 
description  of  the  offence,  and  as  a  qualification  of  it.  Had 
the  indictment  *charged  the  offence  of  conspiracy,  and 
then  introduced  the  statement  of  these  facts  to  show  its 
execution,  such  statement  would  not  have  been  material ; 
but,  upon  the  principles  of  the  law  of  conspiracy  before 
stated,  might  have  been  rejected  as  surplusage,  the  offence 
being  complete,  whether  the  conspiracy  was  executed  or 
not.  If,  therefore,  this  part  of  the  indictment  become 
material,  for  the  reasons  stated,  the  decision  of  the  court 
does  not  affept  the  question  in  this  cause.  It  is  not  a 
decision  that  the  means  miLst  be  set  out  in  the  indictment; 
but  a  decision  that  where  they  are  set  out  as  part  of  the 
description  of  the  conspiracy  itself,  and  as  qualifying  the 
offence,  they  become  material,  and  must  be  correctly  set 
out. 

These  considerations  induce  me  to  regard  this  case  as 
much  less  important  in  its  bearing  upon  the  cause  before 
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OB,  than  it  seems  to  have  been  regarded  by  others ;  and  as    i^^^'^' 
by  no  means  conclusive  to  show  against  the  current  of  '  ' 

authorities  before  noticed ;  that  the  means  of  execution  t. 

must  necessarily  be  set  out  in  an  indictment  for  conspiracy,     ^^  People. 
or  that  they  ought  to  have  been  spread  upon  the  record 
before  us. 

The  indictment  in  this  case  alleges  that  the  insurance  It  ia  no  objeo. 
company  and  other  persons  were  cheated  and  defrauded  by  oonspirM/   u 
means  of  the  conspiracy  charged,  of  divers  bonds,  mort-  J^*^^*^^  *^ 
gages,  notes,  &c.    And  the  question  here  arises,  whether  ecuted. 
an  executed  conspiracy  is  not  merged  or  lost  in  the  felo|^ 
or    misdemeanor  which   may  have  been   committed  in 
pursuance  of  it.    If  a  conspiracy  to  commit  a  felony  is 
executed,  there  can  be  no  doubt  but  the  conspiracy,  being 
a  misdefneanor,  is  merged  in  the  felony,  upon  the  familiar 
principle  that  a  lesser  offence  is  merged  in  the  greater ;  and 
I  understand  the  doctrine  of  merger  to  be  applicable  only 
to  cases  of  that  description.     The  case  before  us  is  a 
conspiracy,  which  is  a  misdemeanor,  to  commit  a  cheat, 
which  is  also  a  misdemeanor. 

The  argument  is  not  exactly  that  one  misdemeanor  is 
merged  in  another;  but  that  where  the  conspiracy  to 
commit  a  misdemeanor  is  executed,  the  conspiracy  becomes 
a  part  of  the  misdemeanor  which  was  its  object ;  and  that 
in  such  casey  an  indictment  does  not  lie  for  the  conspiracy 
alone.    This  argument  appears  to  proceed  upon  the  suppo-  [*62i ! 

sition  which  has  *before  been  noticed  that  every  conspiracy 
must  be  to  perpetrate  an  indictable  offence,  or  an  act  by 
means  which  would  be  indictable ;  for  othetwise,  if  it  be 
true,  as  I  have  ^deavored  to  show,  and  as  I  think  was 
the  case  in  the  cause  in  Maryland,  that  a  conspiracy  may 
•be  indictable,  although  the  act  to  be  done,  if  executed  by 
an  individual,  or  the  means  made  use  of,  would  not  be 
indictable,  it  follows  that  the  conspiracy,  which  is  a  misde* 
meaner,  may  be  merged  in  acts  which  do  not  of  themselves 
amount  to  a  misdemeanor.  The  consequence  would  be 
that  a  conspiracy  might  be  indictable,  if  not  executed, 
which  if  executed  would  not  b^.  A  further  consequence 
seems  also  to  be  involved ;  that  the  commission  of  one 
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misdemeanor  would  be  a  defence  to  another.  Ab  in  caM 
of  an  indictment  for  an  assanlt,  proof  that  it  wa«  accom 
panied  by  battery  would  be  a  defence.  So  proof  of  an 
intent  to  murder,  to  an  indictment  for  an  aManlt  and 
battery.  There  are,  in  this  case,  different  grades  of  tiie 
same  misdemeanor ;  and  although  it  is  true,  that,  on  aa 
indictment  for  an  assault,  the  defendant  cannot  be 
convicted  of  a  battery,  yet  the  converse  in  net  tme ;  and 
it  cannot  b\|  doubted  that  proof  of  a  battery  would  be  no 
defence  to  a  charge  of  assault,  or  that  a  eonviction  lor  an 
astoault  would  not  be  a  bar  to  an  indictment  for  an  aaiadt 
and  battery  arising  out  of  the  same  transaction.  The 
higher  grade  of  the  same  misdemeanor  includes  the  leaser; 
but  a  conviction  for  either,  grade  bars  any  other  prosecu- 
tion for  the  same  misdemeanor.  So,  I  apprehend,  in  the 
case  of  a  conspiracy.  It  may  perhaps  be  admitted  that 
an  executed  conspiracy  to  commit  a  misdemeanor,  is  a 
lugher  grade  of  the  same  offence  than  a  bare  unexecuted 
combination.  Yfet  it  by  no  means  follows  that  a  conviction 
for  the  latter  would  not  be  a  bar  to  an  indictment  for  the 
foimer.    I  cannot  entertain  a  doubt  that  it  would. 

The  case  of  the  Com.  v.  Kingsbury,  (5  Mass.  Rep.  106) 
is  relied  upon  to  sustain  this  objection ;  but,  on  exam- 
ination, it  will  be  found  that  the  object  of  the  conspincy 
in  that  case  was,  the  procurement  of  gooAs  in  a  manner 
amounting  to  larceny ;  ajid  the  court  very  properly  held 
that  the  conspiracy  being  a  misdemeanor,  was  merged  in 
the  fSlony.  They,  •however,  go  on  to  say  that  the  same 
rule  would  ap|)ly  in  cases  of  misdemeanor ;  that ''  an  intait 
to  commit  a  misdemeanor  manifested  by  tome  overt  act  is 
a  misdemeanor ;  but  if  the  intent  be  carried  into  execution, 
the  offender  can  be  punished  but  for  one  offence."  I  Aif 
not  perceive  how  the  general  remark  is  strengthened  by 
this  illustration.  Granting  that  the  offender  can  be 
punished  but  once  for  the  misdemeanor,  it  does  not  thence 
follow  that  he  may  not  be  punished  for  the  consfHracr* 
No  case  is  cited  by  the  court  in  support  of  this  genenl 
remark :  and  it  was  not  called  for  by  the  caae.  The  cases 
cited  by  the  counsel  in  the  cause  are  far  from  soataining 
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i&e  principle.    The  King  v.  Sharpies*,  (1  Leach,  108,)  aiid     aLBaRY, 
King  V.   Chariewood,  (1  Leach,  456,)  were  two  of  the    "   '       '  ■ 
cas^  cited,  both  of  which  were  indictments  for  larceny.  y. 

The  King  v.  Doran,  (2  Leach,  608,)  was  another;  where    Th*P66^, 
there  were*  two  indictments  for  the  same  offence ;  6ne  for  Rex  v.  Sharp* 
a  misdemeanor  at  common  law,  and  the  other  for  the  felofny  Jjos  ^  ]^  v 
under  the  statute  ;  and  the  court  held  that  both  could  tiot  Chviewood, 
be  sustained;  for  the  misdemeanor  was  merged  in  the  I/doimi, 8 id. 
felony.    The  case  in  Massachusetts,  therefore,  does  not  ^^^- 
warrant  the  observation  of  the  judge, 'that  an  executed 
conspiracy  is  merged  in  the  misdemeano!'  which  may  be  the 
object  of  it.    No  other  case  has  been  cited  in  support  of 
the  principle.  '  s/ 

These  views  of  the  case  have  brought  my  mind  to  thei 
most  perfect  conviction,  that,  as  a  general  role,  a  combin»^ 
tion  to  effect  an  unlawfal  object  injurious  to  an  individt&l^ 
certainly  to  a  dhtirpany  so  intimately  connected  with  the 
pubUc  interest  as  was  the  Sntk  Fire  Insurance  Company, 
is  an  indictable  offence ;  and  that  the  object  being  unlawful, 
.it  was  not  necessary  to  set  out,  in  the  inidictment,  the 
means  by  which  the  conspiracy  Was  executed;  that*- the 
indictment  in  this  case  does  in  fact  go  farther,  and  suffi- 
ciently charges  a  conspiracy  to  commit  an  indictable  cheat ; 
and  that,  therefore,  the  object  being  criminal,  it  was 
unneceteary  to  have  stated  by  what  means  it  was  to  be 
effected ;  and  that  in  either  case  the  conspiracy  is  a 
substantive  offence  not  merged  by  being  executed;  but  ^ 
punishable  as  a  misdemeanor.     ** 

^These  views  have  beeii  strengthened  by  the  second  [*023] 
argument  of  the  cause,  and  by  further  examination  and 
reflection  upon  the  subject.  And  notwithstanding  it  is  my 
misfortune,  in  this  instance,  to  differ  in  opinion  Irom^som^ 
of  the  membirs  of  the  court,  distinguished  for  the  highest 
legal  attainments,  and  for  powers  of  mind  capable  of  eluci^ 
dating  any  subject ;  and  for  whose  o{)inions  I  entertain  an 
habitual  and  profound  respect ;  still,  the  admonitions  of  con- 
^ience  remind  me,  that  I  cannot,  that  I  ought  not,  to  yield 
my  own  judgment  upon  the  subject,  unshaken  as  it  is,  even 
by  the  weight  of  those  opinions.    Although  a  sense  ot  duty. 
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would  always  impel  me  to  act  in  conformity  to  the  dictates 
of  my  own  undjerstanding,  however  much  I  might  distrust 
it  under  such  circumstances,  yet,  in  this  case,  it  is  a  source 
of  much  satisfaction  to  be  able  to  refer  to  the  unanimous 
opinion  of  the  supreme  court,  in  support  of  the  conclusion 
to  which  I  have  come. 

The  argument  has  been  pressed  upon  the  court  with 
much  earnestness,  that  if  this  view  of  the  case  is  a  correct 
exposition  of  the  law,  we  have  a  crime  vague,  arbitrary 
and  undefined,  a  iorm  of  indictment  calculated  to  furnish 
no  information  to  the  accused,  of  the  nature  of  the  offence 
with  which  he  is  charged ;  and  that  such  a  crime  and  such 
a  mode  of  administering  criminal  justice,  are  inannpati* 
ble  with  the  nature  and  spirit  of  our  free  institutions. 
That  the  argument  has  some  weight  if  addressed  to  a 
proper  tribunal,  I  am  not  disposed  to  deny ;  but- that  it  is 
properly  addressed  to  a  court  of  justice,  I  do  deny. 

The  common  law  of  England  is  the  law  of  this  land  by 
the  express  terms  of  our  constitution.  As  it  is  written, 
whether  in  the  severe  language  of  denunciation  against 
crime,  or  in  the  milder  precepts  of,  civil  regulation,  so  it 
must  remain  until  wiped  away  by  constitutional  enactment^ 
or  modified  by-legislative  interpolation.  It  belongs  not  to 
courts  of  justice  to  obliterate  or  deface  it. 

Whatever  may  be  our  opinions  as  to  what  the  law  slumld 
be,  ours  is  a  single  duty  to  administer  it  as  we  find  it.  If, 
then,  the  conviction  in  this  case  is  warranted  by  that  law, 
*which  we  are  sworn  to  administer,  we  must  affirm  it, 
whatever  may  be  the  consequences  to  the  individual 
concerned,  or  to  the  public  as  a  precedent  in  other  cases. 

There  can  be  no  precedent  so  dangerous  and  destructive 
as  that  departure  from  precedent,  which  subtitutes  the  arbi 
trary  and  capricious  will  of  a  court,  for  the  known,  settled 
and  unbending  rules  of  law  upon  which  all  depend  for  the 
enjoyment  of  life,  liberty  and  property. 


The  clerk  now  called  for  the  vote  upon  the  question  of 
affirmance  and  reversal^  whereupon  the  same  number  of 
members  voted  for  affirmance  and  reversaL 
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The  court  being  thus  equally  diTided,  the  casting  votia 
the  president  was  given,  by  which  the 

Judgment  below  was  reversed.  (&) 


AIJAmr, 
Doc.  1827. 

Lambert 
The  Feopleu 


{h)  The  legislature  afterwaniif!  interfered  in  reipect  to  some  of  the 
qaestioas  presented  iu.  this  cause. 

By  the  New  Eerised  Laws  of  this  Sfcate,  (pt.  4,  ch.  1,  tit.  6,  \  S,  vol.  2, 
p.  601-2,)  it  is  now  enacted  as  follows :  '*  If  two  or  more  persons  shall 
conspire,  either, 

1.  To  commit  any  offence  j  ot 

2.  Falsely  and  maHciously  to  indict  another  for  an^  offence,  ot  to  procure 
«  another  to  be  charged  or  arretted  for  any  offence :  oir, 

3.  Palsely  to  move  or  maintam  any  suit :  or, 

4.  To  cheat  and  defraud  any  person  of  any  property  by  any  means  which 
are  in  themselves  criminal :  or, 

5.  To  cheat  and  defraud  any  person  of  any  property  by  any  means  which, 
if  executed,  would  amount  to  *  cheat,  or  to  obtaining  inoney  or  property  by 
iabe  pretences :  or, 

6.  To  commit  any  act  injurious  to  the  public  health,  to  public  morals,  or 
to  trade  or  commerce :  or  ibr  the  perrersiou  or  obstruction  of  justice  or  thfl 
iu6  administration  of  the  laws  : 

They  shaH  be  guilty  of  a  misdemeanor." 

By  §  9,  "  No  conspiracies,  other  tilian  such  as  lure  enumerated  in  the  lait 
Motion,  (i  8  supra^)  are  punishable  criminally." 

By  i  10,  "  No  agreement  except  to  commit  a  felony  upon  the  person  ot 
•aother,  or  to  conmiit  arson  or  burglary,  shall  be  deemed  a  conspiracy, 
unless  some  act  beside  such  agreement,  be  done  to  affect  the  object  thereof 
by  one  or  inore  of  the  parties  to  such  agreement." 

The  aboTe  f  8,  (with  an  additional  subdivision  not  adopted,  vis.  **  To 
defraud  or  injure  any  person  in  his  trade  or  business,")  were  introduced  and 
/recommended  to  the  attention  of  the  legislature,  in  1828,  by  the  revisers, 
Messrs.  Spencer,  Butler  and  Duer,  with  the  following  remarks  :  **  The  pre- 
ceding enumeration  includes  all  the  cases  usnaUy  considered  as  conspiracies, 
except  that  of  a  conspiracy  to  injure  an  individual  by  meanii  not  in  them- 
selves  ^criminal.  The  great  difficulty  in  enlarging  the  definition  of  this 
offence,  consists  in  the  inevitable  result  of  depriving  the  courts  of  equity  of 
tlie  most  effectual  means  of  detecting  frand,  by  compelling  a  discovery  on 
oath.  It  is  a  sacred  principle  of  our  institutions,  that  no  man  shaU  be  com- 
pelled to  accuse  himself  of  any  crime,  which  ought  not  to  be  violated  in  any 
ease.  Yet  such  must  be  the  result,  or  the  ordinary  jurisdiction  of  courts  of 
oquity  must  be  destroyed,  by  declaring  any  private  fraud,  when  committed 
by  two,  or  any  concert  to  conunit  it,  criminal.  Frauds  and  combinations  to 
defraud,  constitute  the  mass  of  equity  business ;  and  seldom  is  a  case  pre- 

nted  where  there  are  not  at  least  two  parties  to  a  fraud  :    The  private 

nedy  would  thus  be  utterly  destroyed  in  most  cases.  Under  these  circum^ 
and  without  reference  to  what  may  be  supposed  to  be  the  existing 


[•626] 


'SS5 


c/mB  m  am  comT  op  vwm 


Dee.  1827. 
LHntert 


Iwr,  tbo  rtriHin  hwre  prepwra^  the  alioTe  tQctiod,  im  conttinlDf  all  ^M  ii 
expedienlKto  be  enomersted."  Vld.  the  force  of  this  objection  faitfaef  qoih 
sidqred,  and  nought  to  be  refuted  in  the  opinion  of  StsbbirSi  Senator,  in  tfaf 
principal  case,  ante,  608-0.  It  may  aUo  be  doubted  whether  the  statute^ 
ercn  oaw^  cowpletelf  DemoToa  tfi«  ^bjeetloiif  Sf  it  be  one ;  for  not  only  is  a 
man  exempt  from  aocoaing  himself  of  a  Ugitl  crime;  but  also  of  any  tUng 
Vhieh  is  morally  degrading,  (13  John.  83.  9  Tates,  420.  1  Brovme^a  Sep.  376. 
2  Yates,  334.  3  Yates,  615.  1  Pennington,  415.  2  Pennington  728,)  It  vill 
doubtless  he  conceded  of  a  oomblnatipn  to  defraud,  that  it  is  disgraceful.  A 
statute  would,  therefore,  seem  necessary  to  remove  the  latter  daose  cf  ths 
rule,  before  the  difficulty  suggested  by  the  rerisors  can  be  fully  remored. 

The  revisoiB  introduced  the  0th  section  with  this  remark  j     "  Neoessaqr  to 
put  at  rest  the  doubly  and  difficulties  x^pecting  the  common  law  oflieooes." 

The  10th  section,  as  originally  introduced,  required  an  overt  act  in  all 
cases,  not  excepting  a  conspiracy  to  commit  felony,  arson  or  buif^aiy. 

The  revisors  introduced  it  with  the  following  remarks :  *'  By  »  meta(fay« 
sical  train  of  reasoning,  which  has  never  been  adopted  in  any  other  esse  ia 
tiie  whole  criminal  law,  the  pffenca  of  conspiracy  is  made  to  conaiat  in  fbc 
intent ;  in  an  act  of  the  mind  j  and  to  pmvent  the  shock  |o  common  scnse^ 
which  such  a  proposition  would  be  sure  to  produce,  the  formation  of  this 
intent  by  the  iutercbaDge  of  tbQi^^ghts,  is  made  iiaelf  a&  overt  act^  done  in 
porauanco  of  that  interchange  or  agreement.  Surely  an  opportunity  kt 
repentance  should  be  allowed  to  all  human  beings ;  and  1^  who  has  con 
spired  to  do  a  criminal  act,  should  be  encouraged  to  r^ent  aqd  abandsa  it. 
ABft»  and  deeds  are  the  «a)|JQet  of  humafi  lawi  j  uot  thmighla  a^d  ii>tiB*H 
I  accompanied  by  acta." 


iDf  TBK  Sf  ATS  Ot  HEW  rO»L 


ALBANY, 
Dec.  1827. 


•John  Stafford,  by  hie  guardian  and  next  friend  Speticer      Stftfiord 
Stafford,  plaintiff  in  error.  Aott 

against 
Elisha  Kanjb  Roof,  defendant  in  errori 

An  infsnt  bftvisg  a  general  guardian,  sold  »  hone  belonging  to  him,  the 
infant  \  but  there  was  no  proof  that  he  delivered  the  horse  with  his  own 
hand.  The  rendee  afterwards  offered  to  sell  the  horse.  Sttidf  that  trotvr 
lay  by  the  infhnt  even  hvtate  floinJbog  of  agid)  without  aof  demiad  oC  Ifce 
horse  from  the  'vvndee. 

And  per  Jonss,  chancellor,  the  sale  is  Yoid,  no  manual  dellyery  being  shown.  • 

The  sale  and  actual  delivery  of  a  personal  chattel  by  an  infant  is  Toidable 
before  he  attains  the  age  of  21  years.    Otherwise  of  lana. 

Ok  error  £rom  the  mipreme  court.  (7  Cowen,  179,  S.  C«) 
John  Stafford  brought  trover  for  a  hone  against  Roof^  in 
the  C.  P,  of  the  city  of  Albany,  catted  the  mayor'«  cpurt ; 
and  the  cause  wai  tried  there  in  October,  1824*  On  the 
trial,  the  plaintiff  below  proved  that  in  July»  18^  he 
owfied  the  horse,  and  on  the  S8d  of  4bat  month  gold  it  to 
the  defendant  below ;  and  took  hie  note  in  these  words : 
''  For  value  receiver^  I  promise  to  pay  Jdin  Stafford  fifty 
dollars  in  liquor  at  my  bar."  On  this  note  the  fdlowing 
payments  were  endoiaed  by  the  plaintiff  belowe  July  3(Hh« 
1824,  $4.  Same  day,  tl  25.  July  80th«  cash,  $6  dO. 
August  4l;h,  cash,  $18  00.  August  7th,  $12  84.  The  * 
defendant  below  also  psoved,  that  at  the  time  of  the  pur- 
chase of  the  horse,  the  plaintiff  below  owed  the  defendant 
below  between  thirty  and  forty  dollars  for  board,  lodging, 
carriage-hirp,  and  liquor.  The4)laintiff  below  proved  (hat 
some  time  after  the  sale  of  the  horse,  the  defendant  below 
offered  the  horse  for  sale  as  his  own  property,  to  one  John 
Griffith,  who  declined  to  purchase ;  and  farther,  Ihat  the 
plaintiff  below  was  but  19  years  of  age  at  the  time  of  the 
sale  of  the  horse  ;  that  Spencer  Stafford  was  his  geoieml 
guardian. 

The  defendant  below  moved  for  a  nonsuit,  on  the  ground 
that  no  conversion  had  been  proved;  and  also  on, the 
ground  ^hat  it  was  not  competent  for  the  plaintiff  below  to 
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Stafford 

V. 

IUhkC. 


avoid  his  contract  while  yet  under  age.    The  motion  ^ 
overruled )  and  the  defendant  below  excepted. 

•The  defendant  below  then  proved  a  receipt  given  by 
the  plaintiff  below,  dated  August  27tjb,  1824,  during  the 
pendency  of  the  suit,  in  full  of  the  note ;  and  that  the 
plaintiff  below  had  disavowed  the  suit. 

The  court  below  charged  that  the  plaintiff  below  had  a 
right  to  bring  his  action  while  yet  an  infant ;  that  the 
contract  was  void;  that  the  defendant  below  was  not 
entitled  to  have  any  of  the  payments  made  by  him  allowed, 
except  such  as  were  in  necessaries ;  and  that  the  plaintiff 
was  entitled  to  recover.  The  defendant  below  excepted. 
Verdict  for  the  plaintiff  below  of  $55,  upon  which  the 
mayor's  court  gave  judgment.  The  defendant  below 
brought  error  to  the  supreme  court,  who  reversed  the 
iudgment  on  the  sole  ground  that  an  infant  cannot  avoid 
his  executed  contract  during  his  minority.  Upon  which 
the  defendant  below  brought  error  to  this  court. 

The  reasons  for  the  judgment  of  the  supreme  court  were 
now  assigned,  as  in  7  Cowen,  180  to  185,  S.  C.        * 

Jacob  Lansingi  for  the  plaintiff  in  ^rror,  made  the  follow- 
ing points  :  1.  The  sale  was  void,  there  being  no  benefit 
or  semblance  of  benefit  to  the  infant ;  no  evidence  that  the 
delivery  of  the  horse  by  the  seller  to  the  buyer  was 
personal,  actual,  or  manual ;  and  beside,  the  note  was 
void  as  being  within  the  spirit  of  the  act  regulating  tavenn. 
(1  R.  L.  180,  s.  14.) 

2.  The  contract  of  sale  was  voidable  by  the  infant 
during  his  minority. 

3.  The  attempt  to  dispose  of  the  horse  by  the  defend- 
ant below  was  a  conversion. 

4.  The  dominion  of  all  the  infant's  property  was  in  the 
guardian ;  and  the  infant  could  do  no  act  affecting  the 
right  to'it  without  the  guardian's  consent. 

A.  TabeTy  contra. 

Jones,  Chancellor,  said,  it  is  true  in  general  that  thm 
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\dec$d  of  an  iiffant  is  voidable  vnerAy,  ^hm  Mk^^  witti  M^tAirr, 
his  own  hand,  and  is  of  equal  validity,  wlirfBier  it  be  -of  .^-  :  •' 
landB  or  chattels.  Some  of*the  oM  wi^rs  seem-to  maike  v. 

a  distinction  between  deed^  and  other  contrads  of -imfiHite        ^'^^ 
accompanied  by^mannal  delivery  ;  but  the  distinction -is  [•628] 

now  discarded,  and  the  same  effect   is  given  4o  both. 
^fkey  are  not  void,  but  vddable,  Where  any  aet  of  delivery  by  m^^fant, 
ia  done  by  the  infant  calculated  «to  carry  an^etate^;  eaad  ^"f^^l^jfj^ 
this  whether  the  contract  bebeneficial  to  the  ifif ant  (M'^iet^  by  his  hand,  u 
'But  a  manual  delivery  se6ms  in  mdi  caae  to  be  eaeentialJ  ygja,  wheiw 
None  was  shown  in  this  ea66*    ^Hie  fact  of  possession  ^by*  i*  ^  beneficial 

'  •        ,-  to  him  or  not. 

the  vendee  would  be  evidence  of  drfiivery  in4he  case  «f«i  B„t  actual  de- 
adult:  but  in  case  of  an  infant  vendor,  thew  lisrhould  he  ^7^'^  ^ 

'  .  •     •ihown.  lioaa- 

strict  proof  of  a  personal  delivery.  An  infant  eaiihttt  -msJie  mtibe  miMved 
an  attorney.    Th6  appointment  wouMbeTbid;  and  4here  ^^i^J^ 
being  no  proof  of  actual  manual  delivery,  the  contract  Wottid  7«ndee  of  w 
.^e^jxk  to  be  voi4«    T^^,  agreement  to  sell  conferred  no  right 
jjffojfi  the  vendee  to  tak,e.    The  mere  agreement  of  the 
^j^Qjfai^t  to  seU  would  not  protect  the  vendee  against  an 
.  ^tioA  tof  trespass ,  for  taking .  ^e  hor^e.    The  taking  wouUL 
,be  tortious;  andiaitself  aconversloi).  '^^ 

But  .$ji^pj;)pse  the  ^sale  to  h/d  merely  voidable ;  could  the  An  infant  may 
infant  or  his  guardian  avt)idit  before  he  arrived  at  21  years  ^^  chattels, 
.o£  ^?    ,The  gqnpral  ri^le  is,  th^t  an  infi^nt  capnot  avoid  ^^[^^^^^Jl^'^^ 
fjtu«  .coQitr^t  executed,  by  I^iimself,  and  which  is  therefore  attainatheage 
yoidiihle  ^nly  while  he'is  within  3ge;Ilj]    He ;  lacks  legal  ^J^^'  ^f^ 
.  discretion  to^^o.tbp  act  of  aypidahce^    9ut  this  rule  must  wai  estate. 
be  taken  with  the  distinction  that  the  delay  shall  not  woilc 
I  jHgiav:ftt4Able  ,pj;eJ5idice  to  the  inf^^nt;  or  the  object  of' his 
/pnyjlf^g^f  M/Jiiph  is  v^tended  for  His  protection,  would  not  be 
.imssf^rf^d.    WJ^en  applied  \o  ^  sale  of  lys  property,  it 
UMist  be  im  IjUid;  a  9^e  in  T^hi^h  he  .may  enter  and 
jec^iv«,the,proj6its  unt;il  the  power  of  ^ally  avoiding  shall 
,,IUpriTe;  ^ijd  jm9Ji  w,^s  t^e  docjlrijie  ,of  Zouch-v.Tarsons, 
.  (0  R^y.,  1754.)  \§hould  the  Jajv  extend  ijie  same  doctrine 
to  sales  of  his  personal  estate,  it  would  evidently  expose 
..  Jpim  to  ifT.eat  loss  in  ^any ,  cases^ ;  apd  we.  shall  aet  up 
iJto.Jhe,]^ripciLpie  ,pf  protection  mych  n^or«  effectually  by 

ri]  ^ooi  C'-Mix,  17  Wen.- 119.    BlecamH^.  tioeker,  U  ]»«»b.03tf   . 
Vol.  a.-42 
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ALBANY,     allowing  him  to  rescind  while  under  ag^,  though  he  may 

"  Stafford       sometimes  misjudge,  and  avoid  a  contract  which  is  for  hif 

Y.  own  benefit.    The  true  rule,  then,  i^pears  to  me  to  be 

'^^^^     ■  this ;  that  where  the JLnfant  can  enter,  and  hold  the  subject 

of  the  sale  till   his  legal  age,  he  shall  be  incapable  of 

avoiding  till  that  time ;  but  where  the  possession  is  changed, 

and  there  is  no  legal  means  to  regain  and  hold  it  in  ^ 

[*629]  mean  *time,  the  infant,  or  his  guardian  for  him,  has  the 

right  to   exercise  the  power  of  rescission  immediately. 

Now  the  common  law^  gives  no  action  or  other  means  by 

which  the  mere  possession  of  personal  property  can  be 

reclaimed,  and  held  subject  to  the  right  of  avoidance. 

Wfaatker  wsx      Beside,  in  this  case  the  infant  had  a  general  guardian. 

bind    himself  It  may  weJ  be  doubted  whether  he  could  make  any  con- 

t»ct**of  MJe  *'^*  ^^  ®^®  which  should  bind  him,  for  any  puipose, 

during       his  duriniT  his  Wardship. 

wardflhtp?     "^-^  ^ 

Stebbins,  Senator.  Whatever  may  be  the  correct 
opinion  (and  I  am  not  prepared  to  express  any)  upon  the 
question  discussed  by  the  supreme  court  in  this  cause,  and 
in  the  opinion  of  his  honor  the  chancellor,  as  to  the  right 
of  an  infant  to  avoid,  during  his  minority,  a  sale  of  property 
made  by  him,  there  is  another  point  upon  which  I  must 
CaM  ttaied.  P^^^®  Day  vote. 

The  plaintiff  brought  his  action  of  trover  against  the 
defendant  in  the  mayor's  court,  for  the  horse  which  he  had 
sold  him  during  his  infancy,  and  recovered.  The  defen- 
dant took  a  bill  of  exceptions  upon  the  ground,  among 
others,  that  no  conversion  was  proved. 

The  cause  coming  before  the  supreme  court  upon  this  bill 
of  exceptions,  the  judgment  is  reversed,  for  the  reason  that 
the  plaintiff,  being  an  infemt,  could  not  legally  avoid  his 
contract  of  sale,  until  he  should  become  of  age.  This 
court  is  possessed  of  the  cause  upon  a  writ  of  enor 
brought  to  reverse  the  judgment  of  the  supreme  court,  and 
to  restore  to  the  plaintiff  his  judgment  obtained  in  the 
mayor's  court. 

It  is  obvious,  therefore,  that  if  no  conversion  of  the 
horse  was  proved  in  the  mayor's  court,  the  judgment  of 
that  court  ought  to  have  been  reversed  by  the  sujffSDfe^ 
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reason  as  well  as  for  the  reason  assigned  by 
them ;  and  if  the  exception  was  well  taken  by  the  defen- 


totnt,  for  that  reason  as  well  as  for  the  reason  assigned  by     ALBANY, 

JJ6C*  lo*7« 


dant,  the  judgment  t>f  the  supreme  court  ought  now  to  be  t. 

affirmed.  ^^^ 

The  only  eyidence  of  conversion  is,  that  the  defendant  A  mere  offer  to 
upon  one  occasion,  offered  to  sell  the  horse ;  and  this,  in  ^^  *^"on!a 
my  *judgment»  does  not  amount  to  a  conversion.  There  is  property  is  not 
no  evidence  of  any  tortious  taking,  or  demand  and  refusal.  r»630l 

The  defendant  came  into  possession  as  a  purchaserTW^  an  in- 
The  sale  was  not  void,  but  voidable  by  the  infant ;  and  r?*  F^^^  • 

i»  voidable     sale 

tsoncedmg,  therefore,  that  he  may  avoid  it  before  coming  «  goods,  he 
of  age,  it  is  certainly  good  until  avoided ;  and  the  posses-  J^ve^^uif'?^, 
sion  of  the  defendant  must  have  been  riirhtful  until  such  "}»«*J^  a»id  re- 

•1  TT»       /*<  11     1  t  .  V^^'h      unless 

avoidance,    tun  otter  to  sell,  then,  can  be  no  conversion.     «i«re  be  an  ao- 
The  first  evidence,  or  notice  of  his  election  to  avoid  the  Jj^tS'rMdws! 
contract  which  the  plaintiff  seems  to  have  given,  was  the  \ 
commencement  of  this  suit.    I  think  he  should  first  have 
given  notice  of  his  election  to  avoid  the  contract,  and 
demanded  the  horse,  and  waited  for  a  refusal  to  deliver,  as 
evidence  of  conversion,  before  he  commenced  his  prosecu- 
tion ;  and  for  this  reason  I  am  in  fiaivor  of  affirming  the    ^> 
judgment  of  the  supreme  court.  ^ 

Jones,  Chancellor,  said  his  attention  had  been  mainly 
employed  upon  the  question  discussed  by  the  supreme 
court.  He  had  attended  but  slightly  to  that  branch  of  the 
case  examined  by  the  honorable  senator ;  nor  did  he  feel 
prepared  to  ezpiress  himself  strongly  upon  the  question 
whether  an  offer  to  sell  a  chattel  by  one  who  comes  law- 
faUy  into  the  possession  of  it,  shall  be  holden  a  conversion. 
He  inclined  to  think  that  it  was  an  act  of  such  control, 
inconsistent  with,  and  in  defiance  of  the  rights  of  the  true 
owner,  as  to  be,  prima  facie,  evidence  of  a  conversion. 

But  here  is  a  sale  set  up  as  having  been  made  by  an 
infant  under  the  care  of  a  general  guardian,  and  accom- 
panied with  no  evidence  whatever  of  a  manual  delivery  by 
the  ward.  He  had  remarked  that  such  a  delivery  cannot 
he  intended,  though  it  would  be  otherwise  in  the  case  of 
an  adult.    It  then  stands  before  us,  at  best,  as 


^ffSQ  CASKS  dM  ffiS  €OI»ff  OF  fiUU»S 

ALBiUnr,    .on  fiaffifti  cootaaoting  to  'Bell ;  and  the  Tendee  takiag  pcM- 
—  '  iie^nOn  ai  Tuctue  of  the  contract,  without  ita  beiag  followed 

T.  up  hyaiiyaot  of »deliyeiy.    Such  atakiog  ivould  be  torti- 

Bi«Bofaud.     Q^jg^  ^^^  ^  conversion  in  itself. 

lie  VfhSAjt  cqpinioi^  on  tt^  whola  case,  4faat  the^judgnent 
[*631]  <rf  4he  Mqpreme  ^xmit  ahirald  he  retVEsed. 

For  revenal,       '«(p\)r  ret>ef9al,  '  TttB  »OftAWC«l.l/0»,  AxltiN,  'CftsOtT,  *Ew 

WoiiTtt,  'EN<ys,  Oiatj)TffjeiBi,  Oft«ioit*r,  KarI",  iFoitB^iir,  ilyisB, 
McMxwiN,  Watbh^aic,  «tod  WitsKWBONjISeiwtoi*- 


13. 


For  affitm-     ./T^  efirmance,  Binaows,  CKatak,  McCall,  Nulsoh, 

lOO,  7.  - 

/  OuFBBt  Smith  and'SrseBiKs,  Senatom^ 

Judgmeat  ceveiaed. 


Aitflufli  lAiLiSK,  ^sulmVor  of  E^jiraisi  Afieii,  deeeased 
flaintidff  in  -en^v, 

Ai^tBONY  I.  iBilANCHAia),  defendant  in  etrar. 

Partners  in  the  practice  of  i^ysio  are  within  the  law  merchant,   wiaidk 

excludes  ihejus  aecreseendi  between  traders. 
The  widow  of  a  deceased  partner  is  not  a  competent  witness  for  tlie  sarrir- 

%ig  'ptJMm,  >in  mi  ftctiea  V  ^^  ^  ^^ 
Ntrism  «  rolMse  £r6m!  her  ^  him  of  -all  hat  iateni^  in-iha  ^  aiftioalar  «lain 

cttider  her  ecRng[»etait.    Whether  su^'STelease  wonld  bar  hsr  daim  to  a 

«hare  ef  ihe  sum  recovfred,  it  not  being  to  thQ  personal  representatiTes  of 

her  husband?     Q^sre, 
^Whiere'a  suites  brought  by-»«tthrM]ig'p«ltilto  w'icA^      kstftiHthe 

lektsto  of  tfte^eceaaed. partner  is  aabb  to  <etttribote4o  AecaslB.;  amdiim 

kflsets  of  a  deceaSttl  j^axtaer  a»  liable  for  the  debts  of  tfao  Ann,  if  4^ 

oannot  be  collected  of  the  sunrivor. 

On  error  frtai  (he  siqf^reftie  ooiurt.  Afafam  Allan,  at 
surriror  of  Abrtan dcJSpfarai&i  3yka,  IwoiMurtaers  in  the 
j  practice  of  physic,  saed  Anthony  L  Blanohard  in  a  jus- 
tioe's  court  of  tlte  couiity  of  Wa^HQgton ;  and  ^declared  as 
siNrh  survivor,  for  medickie  iBad  attendance  by  1^  fioa,  in 
the  life  time  of  Ephrakn,.  Plea,  fum  Msstm^sit^  Ju4|* 
meitf  far  the  pIaMttiff;fro«x  N^UohlliB  defendant  «iq^^ 
to  the  C.P.    On  the  trial  thaee,  .Maaan  Allan,  the  ^doav 
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of  Sphmim  AUto,  wtts^  oil^red  as  a  witncaa  for  the  ]^ai»«    ALBAHt; 
iff;  bat  objected  to  by;  1^  d^wtatit  a&  intereBtftd.    Qba  -^^*  ^^^ 


then  veleMed  Abrain  Albn,  the  plaia^  below,  Am*:^ 

M  G^  and  ftom  all  waA  efmgf  turn  oc  saaui  (tf  money!  wJiick 

te  msif  leoover  or  obtai%  bf  auit  or  othtrwitey  from  Aih- 

dioRj  I.  MftncKAid^  and  whkh  be  the  said  ^Anlhoaj  maj  [*632, 

owe  le  the  aaid  Abtam  Allen,  ae  swrmov  of  A.  &  £.  AUen, 

as  pertaws  ia  the  pradiee  ci  phjmie  and  susgeijr,  and 

which,  buft  ibr  tMa  release,  I  might  be  entitled  to  aa^tha 

widow  of  tiie  aaid  Ejphmia  Allen,  deceased.    The  release 

was  objected  to'aa  insufficient  to  render  the  releasor  a  pom,*^  ^ 

petent  ^taesa ;  and  thq  obovt  of  oommoa  pleaa  sustained 

the  objection.    The  pla^iff  befew  offering  no  fiurtb^i?  on* 

deaoe,  the  C.  P.  directed  injury  to  find  fi>c  the  defendant 

below,  which  they  did.    The  plaintiff*  below  excepted  to  tho 

decision  eichidkig  the  witness ;  the  cause  was  brought  to 

the  supreme  couiii,  by  writ  of  ener  in  behalf  of  the  plains 

tiff  below ;   and  that  couvt  aflirmed  the  decision,  of  the^ 

C.  P.    He  then  brought  error  to  this  court. 

The  reasone  for  the  decision  el  the  8.  G.  were  ncNW 
assigned  aa  feHows,  by  ^ 

SfmivtthAm,  J.  The  custom  or  law  o{  merchantak 
ezckiding  surviTcmihip,  extends  to  aU  tradera  Wh^ierer 
there  is  a  joint  undertaking  in  the  way  of  trades  dec.  the^'ua 
accrescefuH  has  no  aj^oation.  Thus  in  Jefiereys  v.  Small» 
(1  Vem.  217,)  two  persons  having  jointly  stocked  a  fenn* 
and  occupied  it  as  joint  tenants,  a  bill  waf  filed  to  ha 
reliered  against  survivoraUp,  one  qt  them  being  dead* 
The  lord  keeper  said,  if  the  farm  had  been  taken  jointly 
by  them,  and  proTed  a  good  bargain,  then  the  surviyDF  should 
haye  had  the  benefit  of  it ;  but  as  to  a  stock  employed  in 
the  way  of  trade,  that  should  in  no  case  sunrive.  (Ck>ke 
Lit.  182,  a.  Lit.  s.  282.  Viner^a  Ah.  Survivor  (D.)  Jap, 
Law  Die.  Joint  Tenancy,  See.)  (a.)    The  action  «iir\ivei^ 

(a)  Elliot  &  Brown  had  jbjoii4ifiQl»l  d^%  IMatmrfA¥9flr|^ckti|e|| 
AlwIwlaaiiiiaUy.  JBCi^oftthf^B^A^EUu^titMbif  moiety  went  tphia 
#XMuter«.  (ExQCutor  of  Elliot  ».  Brov^i  Cor.  Ld.  Thiulgw,  July  2<Stli,  1791, 
1  Raithb.    Vem.  217,  note  S. 


CASES  IN  THE  COUET  OP  EISOBS 
ALBAKT,     though  the  interest  does  not.    (Watson's  Law  of  Partner 

^jac   1.827 

— ^^        ship,  298,  460,  &c.)    The  declaratim  states  the  defendaiil 

Y.  below,  to  have  been  indebted  to  the  plaintiff,  as  surviTor 

BianchAid.     ^£  £phraim  Allen,  for  medicine  and  attendance,  &c.    This 

is  sufficient  to  constitute  them  merchants  or  traders,  so  as 

to  exempt  them  from  the  operation  of  the  jus  accrescendi, 

[%33^  which  Lb  now  regarded  as  odious.    *A  noietj  of  the  irecov- 

erj,  then  would  belong  to  the  estate  of  the  deceased  part- 
ner, of  which  his  widow  would  be  entitled  to  her  distriba* 
tive  share.  A  witness  is  incompetent  to  increase  the 
fund,  out  of  which  he  may  receive  a  dividend,  or  in 
which  he  maj,  in  any  way,  participate.  (1  Phil.  Ev^  512. 
5  John.  258,  427.  1  Mass.  Rep.  239.  2  Day,  466. 
1  Camp.  N.  P.  C..381.  2  Camp.  N.  P.  C.  301.  2  New 
Rep.  331.) 

The  assets  of  a  deceased  partner  are  liable  for  the  debts 
of  the  firm,  if  they-  cannot  be  collected  from  the  survivor. 
(2  J(din.  Ch.  Rep.  508.     1  Cain.  Cas.  £r.  122.)    JSut  so 
far  as  the  interest  of  the  witness  resulted  from  the  tendency 
of  her  testimony  to  increase  the  fund  in  which  she  was 
entitled  to  share,  it  was  capable  of  being  removed  by  a 
release.    The  case  of  Wood  v.  Williams,  (9  John.  123,)  is 
precisely  in  point  to  show  that  the  interest  of  the  witness 
in  this  case  might  be  released.    It  was  a  present  right,  to 
take  effect  in  futuro^  and  such  a  right  may  be  released. 
(Coke  Lit.  265,  a.)  But  here  there  was  no  privity  between 
the  witness  and  the  plaintiff  in  the  cause  to  whom  the 
release  was  given ;  she  could  in  no  event  have  any  claim 
or  right  of  action  against  him,  in  respect  to  this  demand. 
The  personal  representatives  of  the  deceased  partner  were 
entitled  to  his  share  of  what  might  be  recovered,  and  it 
may  admit  of  very  serious  doubt,  whether  the  release  would 
'    be  available  to  the  plaintiff,  in  an  action  brought  by  those 
representatives  against  him ;  and  if  it  could  not,  it  is  reiy 
clear,  that  it  could  not  prevent  the  widow  from  recoveriif 
her  distributive  share  from  the  representatives  of  her  hus- 
band. (Com.  Dig.  tit.  Release,  B.) 

But  if  the  plaintiff  should  fail  in  this  action,  the  estate 
of  the  deceased  partner  would  be  liable  to  contribute  to  the 
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coats,  and  the  witneBS,  in  that  point  of  view,  hafl  an  interest    ^^^» 
in  the  success  of  the  suit,  not  effected  by  the  release,  and 
which,  of  course,  rendered  her  incompeteirt.    She  was 
therefore  properly  rejected. 

S.  SteftenSf  for  the  plaintiff  in  error,  stated  the  following 
points. 

1.  The  plaintiff  is  entitled,  by  the  jW  <iccrescendi,  to  all 
the  partnership  debts.  Mariam  Allen  was^  therefore,  a 
competent  witness  without  a  release. 

*2.  If  the  witness  had  any  interest  in  the  subject  matter  [*634 

of  the  suit,  it  was  a  present  right  to  take  effect  infuiuro ; 
such  a  right  may  be  presently  released ;  her  release^  there^ 
fore^y  rendered  her  a  competent  witness. 

3.  A  possible  or  contingent  interest  may  be  released, 
and  if  the  person  to  whom  the  release  is  made  cannot  take 
the  thing  released,  the  release  will  operate  by  way  of 
extinguishment. 

4.  But  the  release  from  the  witness  in  this  case  was 
operative  to  tlM  plaintiff,  and  conveyed  to  him  her  right  to 
that  demand* 

5.  The  plaintiff  was,  therefore,  prosecuting  the  suit  for 
his  sole  and  only  benefit,  and  he  alone  would  be  responsible 
for  the  costs  if  he  failed^ 


/.  Willardy  contra,  stated  the  following  points : 

1.  The  witness  offered  was  interested,  because  in  the 
event  of  the  plaintiff's  recovery,  ^she,  as  widow  of  the 
deceased  partner,  would  be  entitled  to<me  third  part  of  the 
share  belongmg  to  the  estate  of  her  husband,  by  the  statute 
of  distributions. 

2.  The  witness  was  interested,  because,  if  the  plaintiff 
failed  in  the  suit,  the  costs  consequent  thereon  would  be  a 
charge  on  the  partnership  fund,  and  would  diminish,  pro 
ratOy  her  distributive  share  therein. 

3.  The  interest  could  not  be  released,  in  the  first  case, 
because  it  is  a  mere  contingent  interest ;  and  in  the  second, 
because  the  interest  depending  on  the.  witness'  loss,  is  not 
the  object  of  a  release  frasi,  her. 


CAfiBft  Of  TB£  COUBT  OF  BBAM8 

^AN7»        4v  K  the  iflut^est  contemplated  in  the  first  point  ia  misoef 

-'-^r:^ ^  tliHe  of  beiBf  r^Ieaidd,  krWavnet  dkchaig^  by  the  TtlLtmam 

Y.  given  in-  thie  01100,  it  Bot-  havkig  beea  ^Ivoa^  to*  a  jfenam 


capable  of  taking  a  release. 

Joir£Sy>  CbailceUory.  was  in  fmror  ot  affiriniiig  the  jud^pnent 
below,  for  reasons  substantially  the  same  1U  assigned  Iqf 
ttat  oottirt. 

Jordan,  ^eiiafor,'  ctesTred  id  be  excusedf  fVom  giving^  any 

opinion,  as  he  was  counsel  in  a  cause  invotving  precisely 

tbe  same  qtiestion  as  this.    Baf  the  courf  disallowed  his 
exctriie.' 

[*6d5]  *For   affirmance^   JkhhiOtf   I>MYmf    Eivo^;    QAJUHNsa, 

For  •ffirm-  HAioiTr,-  JotoANi^  MoGidiTt>*  SvfiWHfa  and  Watbuxaic, 
MaatoMv  • 

For  xertnali      Forrev&rsal,  Elsworth,  I^art,  Lake,  Sf cCall,  Ac^ar- 
^*  TIN,  Smith,  Spencer  and  Wilkeson,  Senators. 


■  I  imti.tt   II  I  1    irillT 


John  Pinney  against  Asa  (ivtiiMn.  (a) 

P.  reooTorod  in  tbe  C.  P.  ajsalist  O.;  Tr)iobioii|;lit  cnoK  to  tto  S;  C.  vlw 
WTorsed  the  judgmeQt  of  the  C.  P.,  and  ordesed  a  vtnin  d§  novo  m  th*  C. 
F.  In  ihe  mean  time,  P.  Ead  oollected  his  judgment  below.  G.  t&en  took 
4'wirit  of  RtftiiutftMit,  wiA  an  fOtMMottbx  IHiTiM^itt  &e S.  C;  and^  tl« 
MoM/'Afllloitfd  k  «i#O.P.iiriHrtglofdl,iilAaisdbslifttf«i«S.C.Mfr. 
looted.  OithAi  oon^dledP^hy'raloiAlteCjP.tD  g»  to  ttialoBtUft 
v$nir9  d»  novo^  who  went  on  acoordingly,  and  obtained  ar  aeoond  T«dtok 
and  judgment  against  G :  and  then  brouf^t  a  writ  of  error  from  tbe  jodg- 
iU«<rt  of  the  9.  e.  j¥iilj;ifiMlte1liEtfitriititto1iiititftof  ernrfftoitftfaB 
8.  Ci;  lUif  10*  pkoMdiiip  »  AM  0.  P.i»%«  ^  ikrVMrcil  hk  ligili  i» 
brintfebor:  fed |er  Jfairrfa|- ^aiqallitry •  t«T«n*ol  the  JiMltma^tolfts 
S.  C.  will  be  a  rerersal  of  all  the  oonaeqiueQtprooeediinsi^  induding  1 
in  ths  C.  P.  upon  the  vnir§  JU  novo. 


J.  E.  lArailTi  far  Glnteditf^  ttur/bi  HM  tbtf  writ  «f 

(k)  6  G'owMi,  Ifi!^  uiiit  4f  1,  notd,  i.  6.    lltf  ptMiit  HMm  Wsi  lk(Us| 
■t  the  Juljr  MMion  of  ^  oout  of  «»Mi^  MM. 
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fa^tUi'Caafeie  ftop%  the  su^me  courts  be  qpsuihecU    The 
pcQl^ei^  fev  the  iDDtioa^  pres^iriaBd.  tba  fellowing  stdte  of 

PinfltogTMMd  Oleeson  iivthe  C.  S.  ofi  Qoo&dagdr  county ,. 
Ott^eiFei^  sote«y  dated  tiie  30th  of  Juom^  1820^  for  certain^ 
8«ab  f  |0(^able  m  sail  at  somach  thetmahel,  at  e«rtain  timasr- 
The  ca«b  wfto  tried  at  the  Megftevmrof  the  O.  P«,  I824r 
wh«a  a'  apeekil'  Terdibt  waa  fouad  fos  the  jilaiiltiff  (P^)  and. 
judfrnant-  Widered  for  him*  Gteason.  biroiigbta  writ  of 
|rror  to  the  £k  G.^thewnt  bepgrietiiCBable  at  the  October 
term,  1824;  and  that  court  reversed  the  judgment  of  the 
G.  P.  at  tbeiy  Octobev  tens,  1826,  (&  Cowoa;  152^^.  C. 
repofted  as  affirmed ;  but  conected  &  C^ovven^  4tl,  note  '^} 
and  ordered  »  tfemr^  de  novo  from  the  C.  Pr  On  the  2dd- 
Jttliaaiy,  1886|  the  jodgmeiit  *o£  r^fveMOl  was  per£»cled^ 
Before  the  rever0«l«  no  bail  in  evEor  bedng  inv<  the  judgmenl^ 
below  was  ecdketed  by  Pkuiey  r  and  on  sevema]^  lestitui^ 
tion  wair  awarded)  a  writ  of  reatitiiUo»  iasued^  the  xnoiiey/ 
nrifOred  under  ity  and  ^n^  execution,  for  the  ceeta  in  erior  wae^ 
iaeiied,  awi  Pinney  waa  tomfeVted  to  pagr  them.  Aitec  the 
naversal^  aid  m  puMHnee  of  Iheorder  for  a^vemre  da  novOf, 
ad  the  September  term  <rf  the  C.  P.y  182§,  oa  motion  of 
Crleaeon,  tturt  eourt  madar  a  rule  agamit  Pimieyy.  the|dahK 
MF  belowr  Ufs  jttdgbmit  aa  in  case  of  non«ut>  for  not 
pMeeedifig  to  trial  aceording  to  the  coujne  and  practice  of 
that  eoust,  witii  letfre  to  atipolate  to  try  at  the  next  term, 
paMiary  0  Piur«<aiit  to  »  stiptflatiour  the  cause  was  tried,. 
9nd  a  veitliet  wsia  again  renderel  Ibir  Pmney,  tba  plaintiff 
below.  The  damagea  wei^  assessed  at  tlOO^  Thia  waa 
at  Jaduary  tero^  1827.  Judgment  was  perfected  on  that 
▼erdtct»  Pioney  then  brought  wror  to  this  court  Aroi»  the 
Si  C  3  ft  copy  of  an-  asatgnment  of  errera  in  this  const  waa 
•Btyed  by  the  attorney  ctf  Pinney  upon  Gleason's  attorney^ 
on  the  2nd  day  of  July,  1827. 

LoTott  tefetfred  to  Hansh^NOie  v*  Sleght,  (3  J(din«  554r) 
wm  inp^rtkig.  this  applieation  is  prinaiple*  He  admitted 
tbat  Pinney  ;might  hare  brooi^t  his  writ  of  erFor  to  tUa 
donrti  frcHa  the  deciitfon  mada  against  hint  in  the  snpreme 
aj*Uit,  had  he  i»roeeeded  in  due  sensMi,  But  he  first  8ub« 
aiitted  to  the  restitution  of  costs  and  the  dama^sa'^v'^l^''*'^ 
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upon  his  execution  in  the  common  pleas ;  and  the  coDec 
tion  of  the  costs  of  the  writ  of  error.  He  then  proeeedf 
to  avail  himself  of  the  reversal  and  venire  de  novOf  obtains 
a  second  verdict,  by  which  he  hopes  to  conelode  the 
defendant  below;  and  then  brings  error  to  reverse  the  t^ 
proceeding  Of  which  he  has  taken  advantage.  He  has 
made  his  election ;  and  shall  be  bound  by  it.  Ws  legtl 
right  to  a  writ  of  error  is  wrested  to  the  purpose  of  veza* 
tion  and  oppression;  and  may  be  niet  in  a  summary  way, 
as  the  chancellor  remarked  in  Hartshome  t;*.  Sleght. 
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H.  Bleecker,  contra.  Gleason  first  recovered  back  his 
money  under  the  judgment  of  the  supreme  court,  reversing 
the  judgment  against  him,  and  then  drove  Pinney  to  a  new 
trial  by  a  rule.  He,  then,  had  no  election  but  to  try  or  be 
^nonsuited  on  the  call  of  the  very  party  who  now  complains 
that  he  is  pursued  by  a  writ  of  error.  The  question  is, 
vrill  'this  court  allow  the  cause  to  go  to  a  hearing,  and 
determine  whether  there  be  error  in  the  fecord!  The 
Statute  (1  R.  L.  134,  ^  7,)  is  imperative  upon  this  coiut 
to  examine  all  errors  assigned  in  records  brought  here  on 
writ  of 'error;  to  reverse  or  affirm,  and  give  apich  other 
judgment  therein  as  the  law  shall  require;  and  to  send 
back  the  transcript  of  the  record,  and  all  things  touching 
the  same,  for  further  proceedings  in  the  su]M-eme  court 
according  to  the  decision  made  here.  By  the  same  statute, 
any  party  aggrieved  may  bring  error.  Pinney  is  here  dam- 
nified to  the  amount  of  the  sum  restored,  and  the  costs ; 
and  this,  whatever  common  pleas  inay  afterwards  have 
done.  I  agree  that  if  the  judgment  shall  be  reversed  here, 
a  difficulty  will  occur  as  to  the  new  judgment  in  the  c»>m- 
mon  pleas ;  but  may  not  the  supreme  court  or  conomon 
pleas  exercise  such  a  control  over  the  whole  proceeding 
as  to  prevent  injustice  ?  Cannot  the  supreme  court  give 
Pinney  a  writ  of  restitution  for  the  costs  of  the  writ 
of  error  collected  of  him  by  execution  ?  And  so  of  wh/^ 
ever  he  may  appear  to  have  lost  by  their  erroneous 
proceedings  ?  On  the  record  going  down  from  this  court, 
the  supreme  court  are,  by  the  statute,  to  dp  what  of  liglil 
should  be  done. 
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But  suppose  we  had  not  been  compelled  to  proceed  f'  ALBANY, 

suppose  we  had  submitted  and  gone  to  trial  without  the  rule  — — ^ 

taken  against  as  hj  Gleason ;  even  that  would  not  hare  t. 


concluded  us.    It  would  only  hare  been  following  up  the 

decision  of  the  suprcteie  court,  which  we  were  driven  to  by 

that  decision ;  and  on  reversing  it,  the  whole  proceedings 

consequent  upon  it,  would  fell  with  it.    Suppose  Gleascm, 

instead  of  his  writ  of  restitution,  1^  brought  his  action  for 

money  had  and  received,  to  recover  back  what  he  had 

paid,  as  he  might  have  done,  according  to  Clark  t^.  Pinney, 

(6  Cowen,   297,)    and  had  collected  money,  -'even  this 

would  not  have  shut  us  from  our  writ  of  error,  which 

would,  on  its  being  successful,  overturn  all  the  suits  and 

judgments  growing   out  of  it.    Error  lies  at  any  time 

within  five  years,  the  •statute  of  limitations,  (1  R.  L.  134,  •638  i 

^  9.)     So  where  the  money  due  in  consequence  of  the 

reversal  is  voluntarily  psfid ;  this  does  not  prevent  the  writ 

of  error  at  any  time  within  the  five  years. 

Lovetty  in  reply,  said  the  now  plaintiff  in  error  should 
hkre  retained  the  cause  in  the  supreme  court ;  and  tried  it 
at  the  circuit.  This  might  doubtless  have  been  done  on 
his  motion.  The  amount  of  his  recovery  would  have 
carried  costs  in  that  court,  who  would  then  have  retained 
the  control  of  the  whole  matter.  By  proceeding  in  the 
cdmmon  pleas  he  has  taken  ^way  the  power  of  the  si](preine 
court  to  do  full  justice  in  the  event  of  a  reversal.  They 
cannot  nullify  the  judgment  which  the  plaintiff  in  error 
has  obtained  in  the  common  pleas ;  and  give  him  his  rij^ts 
in  the  event  of  a  reversal. 

Jones,  Chancellor.  The  constitution  and  laws  authorise 
this  writ  of  error ;  and  unless  sometlung  has  been  done  by 
the  plaintiff  in  error  to  deprive  himself  of  that  right,  he  . 
must  go  on.  Hart^ome  v.  Sleght  was  where  this  court 
had  passed  upon  the  cause  on  a  bill  of  exceptions  by  the 
plaintilST,  reversing  the  judgment,  and  ordering  a  venire  de 
novo.  On  the  new  trial  another  bill  of  exceptions  was 
taken,  and  error  brought  by  the  defendant.    The  bill 


CASXa  HI.  THiB  COUBT  OF  £iUlO&S 

Sff^^    pOBsented  tbe  UU»ftteiJl  poiiU  which  had  been  beCoze  setded 
— ^^^        aK  the  suit.  o£  the  pletiit;i£.   The  gouiI  of.  eixera  were  bound 
▼;  hgr  tike  pre«ioii»  dedsiaB  ^^  bul  here  we  are  not.    We  hara 

BMer.  paflMd  upte  the  pomt:  presenteiL 

It  is.  said  the  plaii^iff  m  errec  auhmUted  to^  and.  followed 
mptfte  decision. ol  die  su^eme  court;  but  he  did  not  da 
tUv  Toluntaiikjr.  He  proceeded  to  the  tiial  in.  the  common 
plsaa  witfk  idueteiicie;^and  u&dac  a;  ruLa  of  the  couit 
obtained  hj  hi»  admeissiy.  All  waa  a  contequence  of  the 
decision  m  the  supreose  eoust,.  aa  it  waa  fiolbwed  out  and 
cnferced  by. thedefeadaat  ia  error,  and  a n^v^rsal bene  on 
Aisr  writ  of  enrer  wiU  bo.  a.  iwveraal  of  everj  thing  ;  the 
SBcend  tnal  and  judgment  in,  the  common;  pleasi  aa  weU  aa 
liie  judgment  and  pvoeeedings  g(.  the  supreme  courts  upon 
which;  it  was  haltemed.  If  we  affixirv  the  judgment  of  the 
•tt{nrame  courts  tbea  mety  Hhing  is  lights  pcoYided  the 
eommon  pleaa  foUAwed  th<|  principle  of  damages  settled  for 
them  on  the  writ  of  eiFev  to  the  supreme  court.  The 
whole  is  one  connected  proceeding.  The  judgment  of  the 
supceme  coiirt  stoed  oft  the  same  ground  aa  an  interloeu* 
torjr  dedree  of  chene^y^  There  the  party  may  appeal  in 
the  irst  inalanoe»  or  aninnit  to  all  conaeqoences  ;  and  then 
appeal  from  the  whale.  The  proceeding  in  the  eonunim 
pleas  doeanoltrciicnre  thepkiiBftijSrmerxoc  firomhis^grieTance 
bgr  the  jn%ment'  in  the  8iq>reme  court.  £Ten  an  entry  by 
a.  {dainlaff  in  error,  on  land  to  which  the  judgment  relatea. 
wiB  not  depdTe  hen  ef  his  lig^t  to  pmceed.  It  will  he  in 
the  power  of  this  court  to  give  such  darectioue  ia  repect  to 
the  whole  pioceedix^a  aa  justice  shall  require.  The 
plaintiff  in  error  has,  at  all  eventa^  a  right  to  piosecuto  his 
writ  in  order  to  get  back  the  costs  of  the  writ  of  error  to 
the  stipieme  court,  which  he  has  been  obliged  to  pay,  as 
weE  aa  t»  cccov^r  bia  own.  costs  in.  that  court 

Motion  denied. 


Fabdbrick  CiiETEi.Ain>,  plaiHtiff  in^rroi;, 
qgumt 
Hugh  Farley,  defendant  in  error. 

Whore  a  promise  to  pay  tlxe  debt  of  a  third  person  arises  otit^of  some  new 
consideration  of  benefit  to  the  promisor  or  harm  to  the  promisee,  moving  to 
the  promisor  either  from  tlie  Tremlsee  or  ttM*  m^^malf  idtebter,  rtash  -pr«ixus6 
is  not  within  the  statute  of  iraiids,  (1  R.  L.  78,  s.  11,)  thou^  the  original 
-dM  stai  -sBbflifct,  And  nmaia  totifeli/-  xmafieeted  J^  the  nqwi  agEoammt. 
Thns,  where  M.  owed  F. ; .  and  C^,  in  consideration  that  M^  deUvered  him 
(C.)  hay  to  the  value  of  the  debt,  promised  by  parol  to  pay  T.  ;^A«U^  tiiAi 
'fids'pfomise  was  not'wft&ia  *tne  ststtkte> 

On  error  from  the  supreme  court.    4  Cow£ii»482y  &  C. 
hj  the  title  of  Farley  v,  Cleveland. 
The  «ase  vas  aj^ed.  bore  by 

/.  Willardy  for  the  plaintiflFin  error,  BttS 

D.  Russell  4*  Z.  jR.  Shipherdy  contra. 

*JoNEs,  Chancellor,  examined  the  question  decided 
below ;  and  was  of  opinion  that  the  judgment  ^ould  be 
affirmed.  [1]    IfVhereupon, 

Per  totamciuiamy 

Jtt^fl^aeBt  affinasd. 


fiuey 
Tho.£flap]e 


[•640] 


Datid  Garby,  plaintiff  in  error, 
Q!nr  /FfettitXBt  tf^r82.  luatus  lo^eraoU,  dafeadantsin  eisor 

The  legislature  hare  no  power  to'vhorten  the  ooatffllutlunal  term  ^f  dfflee  of 
%  justice  of  the.  peaee. 

This  cannot  be  done  indiredtlf  by  'the  erection  or  division  cflt  OOTrnties. 

Where  a  town  is  transferred  from  ona  county,  to  another,  or  a  n^w  county 
made  out  of  several  towns,  the  justices  of  theser  towns  oonfinne-to'told 
their  offices,*  as  juBtasea  of  the  asme  town^r  to^ms  in  the  Aew  countiM. 

The  office  of  justice  of  the  peace  is,  under  the  new  oon^tution  and  the  sta- 
tute which  it  adopts,  (sees.  41,  eh.  60,  f  ll,)-atcMni"«ffleei«boagli^it»luw 


[1]  See  Gallager  v.  Brunei,  0  Cow.  850,  8ded-}  noteX 


640 


CAl^S  IN  !rH£  COmiT  0F'£&fi(»l8 


D^^iM?'   *    ^  ^^^^  ^^^  ^^^  supreme  court,  6  Cowen,  642,  S.  C 
by  the  title  of  The  People,  ex  yel.  IngersoU,  t!.  Garey. 
The  cause  was  argued  hereby 


Law 


/.  V*  Henry,  for  the  plaintiff  in  error,  and 

TalcaU,  (attorney  general)  contnu 

Jokes,  Chancellor,  delivered  an  opinion  in  hrot  of  affirm* 
ing  the  judgment  below;  With  whom  Allen,  Craet, 
Dayak,  Enos,  Gardiner,  Haioht,  Ha&t,  Joadan,  Lake, 
McMartin,  Nelson,  Oliver,  Smith,  Stebbins,  Water- 
If  AN  and  Wilkeson,  Senators,  concurred. 

For  reversal,  Burrows,  Eisworth,  McCall  and 
McCartt,  Senators. 

Judgment  affirmed. 


[•641]  •John  Law  and  Andrew  Nelson,  plaintiffs  in  error, 

against 
James  Jackson  ea  dnn.  Jacob  Lansing,  defendant  in  error. 

A  tender  of  money  due  upon  a  judgment,  does  nol^  p$r  m,  diMliBife  ii^  or 
take  away  the  lien  of  the  judgment  creditor ;  hut  he  may  itiU  redeon 
upon  it  aa  a  judgment  creditor,  witiiin  the  statute,  (sees.  43,  ch.  1S4, 
•.S.)[l] 

On  error  from  the  supreme  court.    5  Cowen,  248,  S.  C, 
by  tbe  title  of  Jackson,  ex  dem.  Lansing  v.  Law  and  MUsoil 
The  pause  was  argued  here  bj 

/.  Crary  4-  D.  Russell,  for  the  plaintiffs  it  error,  and 

Jacob  Lansing  4*  <Si.  M.  Hophinsy  contra. 

Jones,   Chancellor,  delivered  an  opinion  in  favor  of 
affirming  the  judgment  below. 

[1]  People  v.Beehee,l,Bai1>.  8.  C.B.  885.    JSs /arte  The  PtealnaOt 
7  Cow.  540. 
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Allen,  Burrows,  Elsworth,  Enos,  Gardiner,  Haobr,     ALBANY, 

Dec.  1827. 

Haight,  Hart,  Jordan,  Livingston,  McCarty,  McMar- 


TiN,  Smith,  Spencer,  and  Waterman,  Senators,  concurred.  y. 

For   reversal — ^DayaN,  Lake,    McCall,  Oliver    and 
WiLKEsoN,  Senators. 

Judgment  aflkmed. 
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CASES 

ABGUEP  AND  DSTSEMINSD 

Ilf  TBS 

SUPREME    COURT 

OF  mm 

STATE  OF  NEW  YORK. 


Rbbd  against  Smith,  (a) 


Cass,  upon  verdict,  stibject  to  the  opinion  of  the  coutt>  ^^^^^^^ 
before  his  honor  Mr.  Justice  Woodworth,  Albany  circuit,  P.for»ioMiof 

Oct.  3(1,  1821,  ZZyin^t 

The  action  was  assumpsit  on  a  promissory  note  by  E.  r^'^^^J*;  ^ 
Reed,  the  last  endorsee,  against  Smith,  his  immediate  en<^  whose  usage  he 
dorser.  The  note  was  for  $800,  dated 'May  29,  1819,  ^^eTpS 
made  by  D.  Parker,  and  endorsed  by  five  several  persons.  o«nt.  besides 
The  formal  proceedings  to  charge  the  endorser  being  ad^  ud  by 

mitted,  the  only  question  was  whether  this  note  was  usu-  J^JJ^**^. 
^'^us.    On  this  subject  the  proof  was,  that  in  April  1816,  self  snd  P.  re- 
maker,  being  pressed  for  money,  applied  to  the  plain*  ^^   an  ^en- 
/  for  the  hire  of  $800.    the  plaintiiF  said  he  had  not  ^o""      •j^ 

*■  prooured     the 

the  money,  but  he  thought  he  could  procure  it  of  Roswell  money  of  his 
Reed,  his  son-in-law,  whose  rule,  however,  he  believed  it  ^'^t^  men- 
tioned by  him 
on  bis  own  note,  whieh  be  afterwaidB  paid,  and  gave  P.  credit  from  time  to  time  <m.  P's  sac- 
oessiTe  endorsed  notes,  holden  by  B.  himself;  A«m^  that  E.  mnst  be  considered  the  lender ; 
that  he  did  not  stand  in  the  light  of  a  mere  surety  of  P.,  and  that  the  notes  taken  by  him 
were  void. 

Where  the  original  loan  is  usnrions,  all  the  securities  therefor,  howerer  remote  or  often 
renewed,  are  void. 

Where  one,  as  agent,  lends  money  for  another,  at  an  usnrions  rate  of  interest,  and  after- 
wards pays  him,  and  takes  secnrity  from  the  borrower  in  his  own  name^  it  is  void,  though 
he  derive  no  benefit  from  the  loan,  and  the  premiom  go  to  the  ezdnsive  benefit  of  the 
principal. 

It  would  be  Toid  even  in  the  hands  of  a  bonajUU  holder. 

V^Hiether  a  surety  knowi{ig1y  beopming  bound  for,  and  paying  an  nsorions  loan,  may 
feooTcr  over  agunst  his  principal?    Qimv, 

(d)  This  oaoae  was  decided  Hay  term,  1833. 
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NEW  YORK,  ^^eas  to  take  a  premium  ^of  1  per  cent.;  though  if  he  hii 
*  J^        the  money  to  lend  Mms^lf^  he  ishduld  charge  but  7  per 
T.  cent.;  it  being  contrary  to  his  principles  to  take  usuiy. 

Smith.  fjij^g  maker  saidtie  irat  vMii^  V>  ;|iv^  ^  per  cent.;  and 
a  few  days  after  left  his  note  for  $800  with  the  plaintiff, 
endorsed  by  Amasa  Parker,  payable  February  Ist,  1817. 
Th^lidt^  Wis  to  he  rltumted,  if  fh6  XnMty  dbifa  nM  be 
procured.  This  was  on  Friday*evening  or  Saturday  morn- 
ing, of  the  week  next  entuiiig  the  first  application  for 
the  money.  On  the  same  Saturday,  R.  Reed  delivered 
$744  to  a  vHt^Meiiget  sent  by  th^  phdiktSM*  td  receive  it, 
who  paid  it  to  Stoddard  Smith  the  agent  of  Parker,  the 
maker,  from  whom  Parker  received  it.  The  money  had 
been  raised  on  the  plaintiflTs  note  of  $800  left  with  R. 
Reed,  and  which  waii  ^dorsed  by  hilii,  tod  discounted  aft 
the  bank  of  Columbia,  %X  the  usual  raie.  It  was  not  left 
with  him  for  disooont,  but  fae  assumed  this  risf  ue,  and  on 
its  falling  due,  paid  the  money  himself,  as  endener  to  the 
bank^  The  plaintiff  afterwards,  and  within  about  a  year 
from  the  time  of  the  loan,  paid  R.  Reed  the  $800;  so 
that  R.  Reed,  «nd  not  the  pkiatiff,  had  the  i»re«dum.  R. 
tleed  toU  the  plaintiff,  on  receiving  his  zwte^  that  if  he 
'  would  send  him  Parheir's  note  guarantied  by  eertam  ptr> 
sons,  whom  he  named)  he  would  deliver  back  thepkin- 
tiff'a  note;  This  guaxtamty  was  afterwards  drawn  and 
signed,  dated  28th  October,  1816  ;  but  neither  tiiia  ner 
Park^^i  note  were  ever  delivered  to  R.  Reed.  Beth 
vemained  with  Abijah  Reed^  one  of  the  guarantors ;  so 
that  R.  Reed^  wXj  security  for  the  money  was  the  plaii^ 
tifi's  note.  Shortly  before  Parker's  first  note  became  pay- 
a\>le,  he  requested  the  lo^«i  o(  1h«  money  for  anol!her  year, 
wfak^  tte  ^aiiftiff  gmntdi  on  ii  adbstitvte^ 
with  an  additional  endorser.  This  note  was  eontinued 
down  by  the  like  renewals,  from  time  to  time,  to  ihe  note 
on  which  this  aictioii  was  bi0t%hi. 

Van  Dyke  ^  Srmky  fer'  the  plaintiff,  insisted  thai  R. 
Reed  must  be  considered  Ihe  lender  of  the  aioiiey.  ConU 
Parker  have  supported  a  suit  under  the  statute,  against  ths 


fjhdatiB;  for  thei^ieBiiiim?   Rir.Reed  retfeitdl  thk  >r#ni-  ^^  T^« 

VI*.    Tile  ^pkdBtafr  Was  tke  n«Ei6  a^ent  and  fm^  of  Paf-  ""w"' 

ker.    His  liability  *to  R.  Reed  would  hare  been  a  good  t. 

consideration  for  Parker*8  original  note.    And  this  case  is       *»**^« 

vtUl  stisviger^    The  ndVb  now  m  i|i»estt(^  is  fst  mfnej 

paid  bjr  tbe  plsnitii'  for  Patker'*  tise,  «nd  at  kis  rc<|tMst<«)  ^^Ij^^^^i^' 

TlMft IMS  pwd  at  Pttrker's  r^ijtMbt,  is  ^evMs^  fromkis  t84! 

MM^ral  #f  tke  n6te»  nd  may  bfe  infefred  ktHA  the  k#Mi- 

dal  nifttm  «f  tke  mwridctuitkm,  (J»)  ^^^^)  ^^  ^^^- 

It  may bewid tii«t the  pkifaiiftik;«liottgh  ^  siMtj.skotid 
have  re8i8te4  the  paymoit  on  the  grsiBid  of  tis«fy^  Smw 
old  cwn  sianp^  be  cited  toskowUM.  But  tb^se  wene  «uits 
jxpoftk  indwuiitiei,  «fzmuf6d  b^e  the  p^jfinent  of  tke 
vftoftsy  by  the  sut^ty)  bad  ere  cenliaed  ^  the  erigiatl 
mdemmtyw  BesiAes^  h  is  by  no  meebs  dear  that  tto 
plaintiff  knew  of  the  vamrf^ 

In  tUs  csise  die  dsetline  aj^lfoable  io  •eedomea  s^nst 
enlefsers(fugbt1k)epply.i(c)  («)    »  str 

1155.      Doug 
744. 

£.  WiUktm$j'Cw!bn^  ineistoi  Ibat  thei  wfts  uphjue^e 
df  HMty,  lui  betweeti  tbs  pUntiff  and  Patker.  Th^  eseuse 
4(or  de«iiatidis(g  usury  is  the  tiite  and  tfareadbere  Doe ;  '^  I 
bmt  not  fot  the  mofiiey ;  but  I  Ihiek  I  ceA  procure  it  ef 
iL  Reed,  say  eeu-])i4aw."  ''What  if  !  have  tetfOtdOOO 
d«cets  in  stose ':  IVibal,  e  rich  brefher  of  ear  tribe  be«  tbe 
mo%ey.*'{d)  SMcspesre  had  read  the  plaikitiir  iC^he  hud  J'^^^^ 
MYer  lead  Sfaakaipeare*  Use  agvecttient  (ka  the  fiiei»ey,  i,  M^e"^. 
asd  t}Ke  sobsexfaent  tiegotiatton»  add  eztsAsiei^  ^  credit, 
ate  an  with  the  phdntitf.  He  procures  the  money.  No 
leatter  whether  he  pots  the  premium  mto  his  ewn  pocket 
or  that  of  his  M»i'«i4aw 

That  tbe  plaintiff  was  the  agent  through  whom  R.  Reed 
made  the  loa&  eea  make  no  difference.  Nov  wifl  an  agree- 
mcsDft,  fSiat  he  should  pay  Roswell,  and  beicome  himself  the 
principal,  alter  the  character  of  the  transection.  A  eecari^ 
erigmaUy  void  for  usury,  cannot  derive  any  operation  from 
any  foture  act  er  erent.  (e)  (#)^  Ord,  105 

l%e  phftntiff  never  was  the  setefcy  of  Pailurv     But  ^''^'"'^- 
ifR.  Reed  had  beee  the  origtealuMdriouiteediAoref  Per- 
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MEW  70E£,  ker,  the  debt  being  transferred  to  the  plaintiff,  with  a  fiui 
— *J^        knowledge  of  the  usury,  the  note  would  be  equally  void  v 
T.  his  hands,  (/) 

Smith. 

(/I  8  T  E.  *C?"^  V^^  StrTOBaLAKD,  J.  The  note  upon  which  thii 
537, 8  id.  390.  suit  is  brought,  is  most  clearly  a  continuation  of  the  original 
Bep.'li.  *  '  ^'^^>  given  in  April,  1616,  whep  the  loan  was  obtained  bjr 
Parker.  If  that  note,  therefore,  was  givto  upon  a  usorioiu 
consideration,  the  taint  which  it  imbibed  attached  to  each 
of  the  series  of  securities  which  were  subsequently  taken, 
and  affects  and  destroys  the  one  in  question. 

It  is  admitted  that  Parker  paid  a  premium  of  seven  per 
cent,  upon*  the  $800,  over  and  above  the  legal  interest. 
But  it  is  contended  on  the  part  of  the  plaintiff,  that  the 
loan  was  made  by  Roswell  Reed,  and  that  the  plaintiff 
acted  merely  as  the  agent  of  Parker  in  effecting  the  loan. 
The  facts  are  these :  Parker  aplied  to  the  plaintiff*  for  a 
loan  of  $800.  He  told  him  he  had  not  the  money,  but  he 
thought  he  could  procure  it  for  him  from  his  son-in-law, 
Roswell  Reed ;  but  that  it  was  Roswell's  practice  to  charge 
a  premium  of  seven  percent,  beyond  the  legal  interest  upon 
all  his  loans.  Parker  agreed  to  pay  the  premium,  if  the 
money  could  be  procured.  The  plaintiff  then  sends  his  ovm 
note  for  $800  to  Roswell  Reed,  which  Roswell  procures 
to  be  discounted  in  the  Bank  of  Columbia,  and  delivers 
$744  of  the  proceeds  to  a  special  messenger  sent  by' the 
plaintiff  to  receive  it,  who  pays  it  to  Stoddard  Smith,  the 
agent  of  Parker,  who  had  previously  agreed  to  forward  it 
to  him.  The  plaintiff,  the  day  before,  or  on  the  morning 
of  the  same  day,  had  received  from  Smith  the  note  of 
Daniel  Parker  for  $800  endorsed  by  Amasa  Parker,  under 
an  agreement  to  return  it,  if  the  money  could  not  be  procured- 
Upon  this  statement  of  facts,  is  there  the  slightest  room 
to  doubt  that  the  loan  was  in  truth  made  by  the  plaintiff, 
and  not  by  Roswell  Reed  ?  The  money  was  procured  upon 
the  note  of  the  plaintiff.  Parker's  note  Was  delivered  to 
the  plaintiff,  and  never  was  in  the  possession  of  Roswell 
Reed ;  all  the  negotiation  for  the  extension  of  the  credit  and 
the  renewal  of  the  notes,  were  conducted  by  the  plaintiff 


D-' 


ir>^ 
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Bolely,  without  any  reference  to-  Roswell.     He  Was  the  I^W  YORK, 
person,  therefore,  who  made  the  loan ;  and  how,  or  where  ^^^ 


he  procured  the  money,  and  what  disposition  he  made  of  t. 

the  premium ;  •whether  he  put  it  m  his  own  pocket,  or  into         7*ftfii 
the  pocket  of  his  son-in-law,  is  perfectly  immaterial.  ■■        ^ 

But  the  result  will  be  the  same  if  we  consider  the 
plaintiff  as  the  agent  of  Roswell  Reed  in  the  transaction. 
The  note  was  unquestionably  given  for  the  loan  of  $744. 
It  contained  a  premium  of  $56  and  was  therefore  usurious, 
to  whonttoever  it  belonged,  and  would  be  void  even  in  the 
hands  of  a  bona  Jide  holder  :  much  more  so  in  the  hands 
of  the  plaintiff ;  who,  if  he  purchas^  it  from  Roswell,  and 
paid  the  face  of  it,  purchased  it  with  a  full  knowledge  of 
the  usury  attached  to  it. 

The  only  supposition  upon  which  the  usury  can  be  got 
rid  of  is,  that  Parker's  note  was  not  given  for  the  loan. 
But  was  given  in  payment  of  the  $800,  whiclr  the  plaintiff 
had  paid  Roswell  Reed.  Every  fact  in  the  case  is  at  war 
with  such  a  supposition.  The  plaintiff  did  not  pay  Roswell 
Reed,  until  about  a  year  after  the  loan  was  made.  But . 
Parker's  note  was  given  either  the  day  before  or  the  very 
day  that  he  received  the  money.  It  could  not,  therefore, 
have  been  given  in  satisfaction  of  an  advance  which  had 
not  then  been  made,  (a) 

In  every  point  of  view,  I  consider  this  one  of  the  clearest 


(a)  Mr.  Ocd,  in  his  valoftble  troatise  on  usory,  (p.  64  to  69,)  givM  the 
most  usual  expedients  by  which  nsurers  hare  attempted  to  evade  the  statute, 
but  he  has  not  adverted  to  the  one  presented  by  this  dase,  which  is  now  per- 
haps as  frequent  as  any,  viz :  the  lender  plaoing  himself  in  the  light  of  the 
agent  and  surety  of  the  borrower,  and  taking  a  counter  security,  as  an 
indemnity  for  the  money  which  he  has  paid,  or  Lb  liable  to  pay  under  pre- 
tence of  being  surety.  In  these  cases,  if  the  state  of  the  proof  be  such  as  to 
disclose  the  real  lender,  like  this  one  of  Seed  v.  Smith,  there  is,  of  course,  no 
difficulty  in  making  out  the  defence.  The  idea  of  usurers  is  most  probably 
Ibunded  on*  a  class  of  cases,  collected  in  Ord,  100,  which  decide,  that  such  a 
counter  security  ii  good,  notwithstanding  the  original  security  should  turn 
'"'  out  to  be  usurious.    But  Mr.  Ord  holdif  that,  even  in  such  a  case,  the  coun- 

:c' '  tor  security  is  void,  where  the  surety  inowt  of  the  usury,  as  he  must  do 

q:  : '  where  he  is  an  agent  in  makmg  the  loan,  and  he  thinks  that  Potkin's  eas» 

,^:  in  3  Leon.  63,  was  determined  upon  this  -distinction :  and  is,  therefore 

^     .  I60oncilable  with  the  other  cases,  which  it  seam  to  contradict. 


RoekveU 
[•663] 
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•^^  T^*^  cases  of  urory  Aat  WW  ever  presented  to  a  court  of  jii«tace 
'    nLiin        "**  ^^  ^®  miserable  contrivance  which  has  been  resottedto 
▼^         ^  screen  this  transaction  firom  the  operation  of  the  statute, 
^•should  prove  effectual^  either  the  law  itself^  or  the  admir 
istration  of  it,  wonU  be  broij^ht  into  deserved  dishonor. 

Judgment  for  the  defendaait.  (h) 

(^)  If  A.  lend  money  to  B.  who  puts  it  out  to  luniriofia  intere^  uaA  ft^ten 
tb  pay  to  A.  the  stune  rate  of  intetert  wiih^  be  ia  noeitin;;  ttp^m  A^s  BMrny, 
lids  \M  ^uNsy  Iwitwwiti  Ac  tA'B.i^  m  ^eoAautt  di  B'l  iMte  to  A.  mi^ 
UraAliiiMdfof  tiieple»of  iwB^.    (Levy  ♦.  aadsbr,  3  Citeich,  I8O4    Btt 
,  wkera  A.  having  given  «  nsuriow  eecuri^,  |Mid  the  uaoant  hereof  to  B. 

who  wu  surety  ibr  him,  uia  B.  in  ooaaeqoenoe  of  snoh  payment,  gare  hia 
own  note  to  ihe  creditor  foir^the  lame  amotoit;  k^  Aiat  the  bttor  note  WM 
not  usorious.     (Soott  v.  Lewis,  2  Con.  Bep>  H.  8L  feSB.) 

In  deht  for 

$250,  the  pen-  .  .    -       ■     -    -       

alty  of  articlee  •  • 

of  agreement, 
the  defendants     * 

demurred      to  HtTLIK  OgWUt  RoCKWBLL  and  OTHERS,  {a) 

the  declaration 
and  had  judg- 
ment  againut      In  debt  for  the  penalty  of  $250  in  articles  of  agteement. 

lea^'to^iSS  '^  defendants  demurred  to  the  declaration;   and  had 

draw  the   de-  judgment   against  them  on  the  demutrer, .  trith  leave  to 

plead  on  pay-  withdraw  the  demurrer,  and  plead  on  payment  of  costs. 

S^Zj  ""^  "^  that      The  question  was  submitted,  whether  these  Bhould  be 

these    should  supreme  court  or  common  pleas  costs. 

he  supreme 
court  costs,  as 

^tnKdl'  ^-  ^^^^^  ^^  *^  plaintiff,  cited  1 .  R.  L.  843,  '4,  s.  1  &  4. 
fendajits,  the  He  said  these  eec^ons  allowed  supreme  court  costs  where 
a^w^ight*h^  tb^  principal  recovery  exceeds  $260.  In  this  case  the 
woum'    ^ai""^  nominal  damages  of  six  cents  must  be  added.    (2  Joka. 

the  sum   over   Cas,  406^  409.) 
$250. 

fiiaiTud^^ent  <?•  W,  KxrOand,  contra,  cited  3  Cowen,  151 ;  1.  R.  L. 
on  a  plea  to  a  344 .  ^  Cowen,  412,  6  id.  424;  13  John.  Rep.  345- 

declaration  od 
a  writing  obli- 
gatory should      Curia.    The  plaintiff  is  entitled  to  supreme  eourt  costs 

mages  as suchj.  If  the.  penalty  were  more  than  $250,  there  would  be  nc 

but  simply  for 

Note")  "***"'  (sj  This  Mse  was  decided  October  tarm,  ISST. 


t*  tfflt  StAtE  X)f  HEW  tiML. 
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uamages  may  be  addea.  (6) 


itfUrlMillMr^o^S  i- ••^^>^«k>v<hv«l«H  U43.  a^C.f.^o^  HiA 
tlie  judgment  b«aa  fnteted  Mr  tiie  Aemunery  tiie  ^laintilF  vtmld  hwe  reoo- 
Tered  duiiagies  M  anoh.  (Trin.  11  Car.  rot.  Si^,  Book  of  jadgmente,  30.) 
Bttt  by  the  book  ^  iudgmonts,  Trin.  44,  Elis.  rot  715,  Oct.  HiU.  p.  158, 
dunsges  ^ttnoi  Irom  costs  ik«  not  g^itai  lA  &  jA[ll^ent  M  tkfe'  plWhitifi^ 
im  deAtnrrartd  ^^fk  &l  bkr  «o«^liMioii  In^cM;^  A'^i^iMigdbUli^i 

WAS  fiBftl  Jodflnent  fft  debt  bf  Mkldt. 

N.  B.  The  nufimd  n«te  to  the  principii  «uhi  was  disooyered  to  be 
wrong  after  it  had  passed  £he  press.  It  shonld  read  as  np6n  deinttfM  lb 
ttiedMditntfoni  ibid  ^  UanM  istiAInt  the  ^Mi^  Uoldt  bd  ttrMtt 


V. 

leoniKL 


Iacxsoi^  eat  dem.  &aldwi^  a^mnH  LfiONAU.  (d) 

Ej^gtmevt  for  part  of  lot  No.  4,  itt  the  town  of  Ovid, 
in  the  coointy^of  Seneca,  tried  «t  the  circuil  in  that  conntj, 
Jane  3d,  182^  before  Pj^att,  labe  J.  of  t)ie  supreme 
couil;. 

On  the  trial,  the  plaintiff  having  deduced  a  re^lar  paper 
title  from  the  state  to  .himself  the  defendant  relied  for 
kis  defence  en  en  adverse  possession  of  20  years  before 
vait  brought ;  and  he  showed  that  one  Biyant  took  posses- 
sion of  the  lot  4,  in  1796,  and  obtained  a  deed  for  it  in 
1 796^  ^f  one  Jackson.  Biyant  caitinued  in  possession  till 
about  1805>  when  M^  Pitney,  the  father  of  Aaron  Sc  Joseph 
T.  Pitneyy  (Maimed  Ae  w4iole  lot  ^  and  Bryant  compromised 
with  M.  Pitney,  surrendering  part^f  the  lot  to  him,  and 
retainang  another  part  to  himself^  The  defendant  went 
dttto  fKMiseesion  six  or  seven  years  before  the  trial,  under  a 

(b)  xHtk  Cfsi^  tirsfl  dMided  In'Say  t^Hlh,  t89«* 


Adverse  po» 
session  for  20 
years,  by  seve- 
ral successive 
persons,  in  or- 
der to  bar  an 
entry,  must  be 
continued  by  a 
regular  chain 
of  privity  be- 
tween them. 
Where  one  en- 
tered, and  then 
another  claim- 
ed adversely  to 
him,  and  took 
possession  un- 
der such  claim 
by  consent  of 
the  firat  pos- 
sessors pursu- 
ant to  a  com- 
promise be- 
tween them ; 
held,  that  this 
was  not  a  con- 
tinuity •!  thh 
first  position 
within  ths 
rnW. 
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Jaokson 

▼. 
Leonard* 


^^,  ^824^*  quit-claim  deed  from  Joseph  T.  Pitney,  who  derired  tik 
'  from  his  father. 

The  judge  expressed  his  opinion  to  the  jury,  that  ths 
evidence  adduced  on  the  part  of  the  defendant  establi&hed 
such  a  possession  adverse  to  the  phuntiflf's  title,  for  more 
than  twenty  years,  as,  in  law,  would  bar  the  entry  of  ths 
plaintiff;  and  the  jury  found  for  the  defendant. 

[•664]  •}{.  JR.  SiorrSf  for  the  plaintiff,  moved  for  a  new  trial, 

on  the  ground  that  the  defendant,  and  those  through  whom 
be  claimied,  had  not  made  out  a  continued  adverse  poases- 
sion  of  20  years.  He  said  Bryant's  title  could  not  be 
connected  with  M .  Pitney's,  who  claimed  adversely  to  B. 
There  was  no  privity  between  them.  The  former  claimedi 
and  came  in  under  a  title  paramount  to  B's. 

D.  Cody,  contra. 

Curioy  per  Sutherland,  J.  The  charge  of  the  judge 
was  erroneous.  Leonard,  the  defendant,  showed  nothing 
like  an  adverse  possession  for  20  years.  He  purchased  of 
Joseph  T.  Pitney  only  six  or  seven  years  before  the  trial, 
and  then  entered  upon  the  lot  for  the  first  time.  Bryast 
swears  expressly  that  he  never  sold  to  Leonard,  or  put  him 
in  possession  of  any  part  of  the  lot.  Whether  Bryant,  or 
those  claiming  under  him,  could  protect  themselves  on  the 
ground  of  adverse  possession,  is  not  material ;  for  there 
was  no  privity  between  them  and  the  defendant ;  and  no 
continuity  of  Bryant's  possession  is  shown. 

In  Brandt  v.  Ogden,  (1  John.  Rep.  159,)  Spencer^  J. 
says,  "  Smeed's  possession  is  not  connected  with  that  of 
Wing,  nor  is  the  defendant's  with  that  of  Smeed.  Thers 
is  no  continuity  ^possession.  Under  these  circumstances 
it  cannot  be  pretended  that  this  is  an  adverse  possession  of 
twenty  years."  So  in  Doe  t;.  Campbell,  (10  John.  477,) 
the  court  say,  '^  but  the  decisive^^bjection  to  this  defence 
(of  adverse  possession)  is,  that  no  regular  deduction  of 
title,*  or  privity  and  continuity  of  possession,  was  shown 
and  deduced  down  from  Smith  to  Elliott,  or  tc  any  of  the 
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Other  defendants.    Adrerse  possession  must  be  marked  by  *  •^^;^^. 
definite  boundaries,  and  be  regularly  continued  down,  to  v^aolt.' 

render  it  aTailing.'*[l]  t. 


SantTooid* 


New  trial  granted. 


*TiiB  People  against  PbtsrVan  Santyooro  and  Gilbert  [**655] 

Oaklet,  (a) 

[Rtfyn  SrsMoiB,  Ol  J.,  aad  Yait  Nim,  Tatbi,  Platt  aad  Woowobxh, 

time  of  oon^ 

,  At  the  general  session  in  Saratoga  county  in  May,  1821,  mitting  an  oU 
the  prisoners,  Van  Santvoord  and  Oakley,  were  jointly  ^ITTncU^eS 
indicted  for  forirery.     The  indictment  charged  the  for-  \  ^  gener^ 

°     •'  wholly  imm^ 

gery  to  have  beei^ommitted  more  than  three  years  previ-  terui,  and  uy 
ous  to  the  findin^f  the  indictment ;  so  that  on  the  &ce  b^^!^^"^*^ 
of  the  indictment,  the  time  limited  for  the  prosecution  for  Though  aa 
penal  offences  by  the  statute  (sess.  24,  ch.  183,  s.  7,  1  R.  the  time  Z 
L.  187,)  appeared  to  have  elapsed  before  the  mdictment  J^S^^  ^ 

found.  fbnnd,  th&i  the 

At  the  oyer  and  terminer  in  Saratoga,  on  the  2d  of  June,  ^  |^  banedl^ 
1821,  (WooDwoRTH,  J.  presiding,)  the  prisoners  were  sep-  tf^."*^****  <tf 
arately  tried  on  their  plea  of  not  guilty,  and  conviqted  on  this  la  no 
this  indictment.  And"  the  fact  that  the  crime  apeared  by  ^JJJ^^  ^'ndlr 
the  indictment  to  be  barred  by  the  statute  being  mentioned  ment.[2] 
to  the  court,  they  suspended  the  sentence  with  a  view  that  practical  &niia 
the  point  might  be  presented  to  the  supreme  court.  ^^  sn'll^d^^i 

Accordingly  Mr.  Warren,  the  district  attorney,  made  from  the  oja 

out  and  sealed  a  writ  of  certiorari,  (6)  to  remore  the  rec-  Jo  theropwme 

ooorti        after 
(a)  Thii  cauae  was  decided  ai  Aaguat  term,  1S21.  cooTictioii, 

where  a  qoes- 
{i)  This  writ  was  as  ibUows:  tion  of  Uw  is 

zeserred  at  the 
The  people  of  the  state  of  New  York,  to  our  Jnstioe  aad  Judges  assigned  to  trial,  and   the 

C(mTict   is    in 

[1]  Humbert «.  Trinitf  Choich,  34  Wen.  586.  Simpson  9.  Downing^  23  ^^'  (^  \c) 
Wien.  316.    Jackson  v.  Phillips,  ante,  04.  and  (W)  in  con* 

p]  Bat  see  State  ».  Beekwith,  1  Stew.  318.  •  Shelton  9,  State,  1  Stew,  k  J^"  T^ 
F4itt908.    8tate9.]loaeh,lHft7w.90O.  the     pdmrtpy 


^TgJir  '  jwa  (c^>  $i»^>>d  tfr  t^e  fik^nffgf  ^aratAfp^botb  return 
^  ble  on  the  first  Monday  of  August  (a|  Avj^Mt  Um)  thm* 
fifter.  These  being  allowed,  Mr.  Justice  Woodwoithmade 
a  rcr^ift  %^  tbf»  w9Jt  of  certiorari ;  and  the  sheriff  hairing 
brought  the  prisoners  into  court  upon  the  habeas  corpo- 
ro,(d) 

bold  OUT  court  of  oyer  and  tenniner  m  gtMil  dslimx,  in  nd  far  mi 
cBiMrt]io(8«MtDgs,  aadlDtiwMgr  ofthsm,  CMiif: 

We,  being  willing,  for  oertaixi  «qpt^«p,  ^(^  all  and  aiiigQlar  indielineDta, 
leoords  and  oonvictionM,  of  whataoerer  feloniea  wbereof  Peter  Tan  Sntrooid 
i|wl  QittMvt  OaUiy  Mr»iadipM.aii4  ««ri#a4  Mvfi  /<«,  bt  MhhmI  W 
lore  onr  jnatioea  of  our  inpieme  fomA  af  jndicainre,  and  not  ebevben^  d» 
command  70U,  and  ereiy  of  yon,  tbat  tov,  or  one  of  7011,  de  aoid,  ndcr  jm 
■aaia^  or  t|^  eeal  of  pn»i)l  yeni  beftwony  aatf  jurfiwa  am  <ii^|qfcMepiH 
of  Ijiwt  5«l»,  at  1|«  oi^lMl  li,  Ijbe  «>0  Qf  Al^ 
ip^ifltnyn»i,  x«pm4a  aod  ooniririaaiiw  wMibk  ^  thiagi  tni|c||in|  4^  i«ii^  tf 
wbatsoerer  n%ine  tbe  a^d  P^f^Tan  S^tfoord  and  GBberiOaklei  aneaSal 
in  tl)0  tame,  together  wiib  fhia  writ,  that  we  majr  Vrdiar  caose  to  fee  tot 
thenfe  what  ef  rigbt^  aiid  amfdinff  «»  Im^  we  ifllt  aaa  ft  la  be  doaa 
WtMR».AialMM^paifiar,.Si«,  i^MMT  Joitiee,  M  Hie  «i|y  ff  NnrToit^l^ 
Bilietfen^  4»|»  ^  M,^,.  lili  tl^  f fi«  ff  <)«|r  I^  ^1^  t^^^ 

^  t9rep«r-91B^ 

Faiiiie,  Bloodgood  &  BneM,  GMris 
Warren,  Biat.  Atty.  v 

We  Qpn^iiaiid  j^n,  tbft  ypii  baw^befora  onr  Jiiaticpa  of  pur  aayaaiM  C0*k 
of  judicatifre^  en  the  first  Monday  of  Anguat  nest,  at  1^  ca,pitol  is  tti  d^ 
«f  Albany,  tha  bediea  oT  Ptotar  Tan  S«a%VMi4  and  99ha#  OaUv^Wif 
oommitted.aid  MaiMd  bit  Mr  9iliD»  mM  yMe«9ts4r»  til  li  i^ 
Wifr  4»  dpf  Hi4  ««n«^  fVl  tb^  ti|Mf>f  !«p4  4<|li9^ 
SfmtrqoiA  ^  QiOwrt  (Mi^y^  by  wb^lerev  n^ine^  ths  ^aid  Piter  Tm 
Santroord  and  Gilbert  Oakley  may  be  called  in  ih#  aarne^  to  midflqo  ^ 
receive  all  and  aingnlar  mq|i  tbllMfH  M  tu|  Bil4  «Q«r|  dMl  tbm  w4tt^ 
consider  of  them  In  that  behalf,  and  that  yon  have  tiien  tiiere  Oii  vo^ 
Witness  Ambrose  Spencer,  Esq.,  Chief  Justice^  aittM  eilfef  Ibm'U^^ 
UlnAtwnth  d«r»Cl^»l|i  tiN)  yw  of  one  Jv^id  wi^  tlyyaiawid  vi^  kn^ 
■nd  twenty-one. 

FalrUt,  Bl^ipod  ^  Breeae,  O^ 

^Hsfiwi,  vial.  A*t]r* 


Mr  VhAi  tiH»  U  iha  oMHttct  insCistt  In  aH  liia  «iiiM«t»  «w«  vIM 
«f  anapending  aentenoe  on  account  of  danbt  sr  diffiwHf  Vb  Hm  qn«  «A4» 


or  THS  CTATB  09  MBIT  JQiU. 

H.  B.  DwUj  fcr  the  pxisonersi  now  moved  in  meat «!'  J^^^^^ 
\\3Agmmt.  He mA  tlii* i» not  «»  oAMe  ia&iabfe  alte^  ^^^^' 
llireei  jreara  from  tlie  tiixie  of  its  coBumifliMi.    Tke  iodiiefh         t. 


ttenC,  ^herefbre,  defeal»  itoelf.    Tb  be  good,  il  ttmal  sWir 

an  indictable  orkie  ob  its  CM-    (^  lEaili  M«.>    il  haa«        [''^'^i 

been  <^n  held,  that  ultkough  tW  partioslaf  day  i*  noi 

material  in  an  indictment  yet  wliere  tlie  hmp  makm  tknqi 

material  to  the  offence  the  day  must  be  laid  within  that 

time  by  the  iiifielmeBl^    IIms,  in  The»  King  Vm  Stoven*  & 

Afnew,  (5  Eaet,  *M4,)  wMch  wi»  the  eaae  ef  loi  indiot* 

ment  fer  reoeiviBg  presenta  «ndlliQ  Iheatalvle,  (3a Geei.  ^  e. 

02,  8.  62,)  wbHe  botdhg*  er  exeeeuMbg  as  office  i»lhe  Bim^ 

Indies,  it  w«s  speed,  the  hidictaMBt  haying  Mdted  thai! 

At  defendaarta  held  l^ir  ofllces  fiom  tuoh  « tiaae  titt  the 

2Mh  of  Noi^mher^  ITSS,  1(  must  lay  the  oitobe  on  a  day 

within  the  tjkne  pesjled.    And  lid.  Bflettboioagh,  CI  J.  who 

diBHy«reidl  the  npudom  of  the  eeivl,  suppeses,  that,  in  an 

appeal  ef  mujrder^  it  is  neoessa^y,  wheie  the  g^oke  is  laid 

on  one  day^  and  IImi  death  on  another,  ta^y  the  latte?  day 

as  within  a  yeav  and  a  day  ef  thai  on  which  the  slieke  is 

ehasged  to  h»ye  been  fpf«tk ;   etherwke  the  erime  if  net 

made  oat.    (S  &8l,  MSk.)     In  BapiuM  v.  Matthew^ 

CFita.  130,)  il  was  taken  for  giaaled,  that  ib  aplea  otxMm* 

ly,  it  should  appeair  by  Ae  pisadingsthat  the  transactieft 

WML  snhseqnwt  ta  the  stalitle  of  usury.    Chitty,  in  hie 

tveatise  on  eswumli  hm,  m  giving  the  requsites  ef  a» 

BidiGitmenl,  say%  ^  Whom,  the  time  far  the  pieseentloa  ie 

mfai«r  or  i^eaent  senioni^  ttfc  t  dktt  G^.  La,w,  373,  386,  389 ;  ao^  4  Cldi. 
Ok  1.  am,  Icoi  tit  ten  ^  oniimti  tua  retem  Vr  vn^of  te  jbillMt; 

of  l»w  decided,  ihe  oourt  may  go  on  and  give.  wnOm^  OK  *  tlWf  «w  Ml 
fiill]r  infonned,  they  oMf  dUeet  %  ^nwed«ido  tathf  oanrt  bdow.  (Be^  «. 
Porter,  1  Salk.  14S.  S  Ld.  Eaj.  937,  S.  C.  hf  title  <^  Segina  «.  Po^  «# 
4Mt.  e]fo4.1t'^&Q.b7iiietHl»olThoQnMn«.leihett;B61t'hBep.  9^ 
«W  11a  title  tCTka  Owe  «.BbtadL)  ^ik»  oimgkhekmmMftmfmk 
Msvwet,  feA  mH ^  ^M^af  ^  e^iMaa  fow^,^*o ^m  |^  itj.  airf 
4en  thf  eourt  belov  <m  91^00004  «imr4iia|l4^»  TiMlPat  tl¥l  fcr»es(  a  q«^ 
tiprari,  ^.  (JZ»  jp«r^  1m^«^  ^  Cowen,  143.).  Tke  (Mi^^  fttpmey  may 
ivnov<a«M  indkteiini  b7  0irtiorafi«iama«te<«rri|^i  ^^tf.r^ 
-'^      r(kmmil40i^iiL) 
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ALBANY,    limited^  as  under  7  W.  3,  cb.  3,  which  provides  that  m 

-^-z — T'  prosecution  shalllie  had  for  certain  treasons  therein  men- 
TIm  People 

y.  tionedy  unless  the  bill  of  indictment  be  found  within  three 

Sutfooid.     y^mpg  i^j^f  \^^  crime  was  committed,  the  time,  as  averred 

Joi  the  indictment,  should  appear  to  be  within  the  limit." 

and  he  cites  the  authority  in  support  of  this  position. 

(1  Chit.  Cr.  Law,  223,  and  note  (r  •) 

h    ' 

£.  Cowen^  contra.  The  general  rule  is,  that  the  day  wheo 
an  offence  is  charged  to  have  been  coi&mitted  is  wboBj 
immaterial.  The  rule  applies  as*  well  to  indictments  as  to 
declarations.  This  is  admitted  by  Mr  Chitty,  the  writer 
mainly  relied  on  to  sustain  the  present  motion  in  arrest. 
He  shows  at  large  that  a  day  must  be  stated  m  the  mdict- 
ment ;  but  that  may  be  entirely  disregarded  in  evidence , 
and  be  cites  authorities  fully  estftbliidiing  this  as  a  general 
r*658]  rule.    (1  *Cbit.  Cr.  Law,  217  td  227.)    In  general  you  are 

confined  neither  to  the  day  nor  the  year.  (id.  224.)  In* 
deed,  it  will  be  seen  by  examining  the  pages  of  that  author 
to  whieh  I  have  referred,  that  the  rules  as  to  aU^;aiioa 
and  proof  of  time  are  in  all  respects  the  same,  both  in 
declarations  and  indictments.  Now  it  is  abundantly  set* 
tied  as  to  civil  actions,  that  though  the  time  be  laid  in  the 
declaration  so  as  to  show  the  action  barred  by  the  statute, 
this  eannot  be  taken  advantage  of  by  error,  motion  in 
arrest,  or  demurrer.  And  the  reason  assigned  in  sereral 
of  the  cases  is,  that  the  statute  of  limitations  contains 
exceptions  in  favor  of  infants,  prisoners,  persons  abroad, 
dec.  The  defendant  must  plead  the  statute,  therefore,  in 
order  that  the  plaintiff  .may  reply,  and  excuse,  if  he  can, 
the  lateness  of  his  action.  r(Ball.  on  Lim.  209  to  316,  and 
the  cases  there  cited.) 

The  passage  cited  from  1  Chitty,  223,  is  a  mere  dictum 
of  the  writer.  No  case  is  given  by  him  for  tying  down  the 
indictment  to  a  day  within  the  three  years,  even  where  it 
is  for  treason  under  the  statute  of  William.  Neither  of 
the  authorities  referred  to  as  supporting  his  general  posi 
tion,  relate  to  that  statute;  and  it  has  been  repeatedly 
held  that  the  day  laid  for  overt  acts  of  treason  is  entirely 


immaterial,  mnce,  as  wefl  as  bdbtfethal  acl..  (Gdkdga's    AL6ANT, 

ease,  3  St.  Tr,  393,  4.  («)    Twnil»)r's  cawe,.  9  ».  Tk,  MO,     '^^^  ^^' 

5^1  ;  and  Ldr  BalraeriWs  case,  i»  a  Bode  ta  tks  last  pags.        *  ^.^^ 

The  two  last  oases  also  ar«  ia  JqtjA,  Rqp,  T,.  &.>    la  the     8««v«Ha. 

two  last  eases  it  was  held  that  you  needi  not  Mhm  the  da^r 

«*ft  the  indictment  as  to  *the  o^irert  acts,  where  the  ^ndeeeil*  [*659] 

kig^  ie  under  the  statute  of  William*    la  the  fibrst  of  the  two 

eases,  the  point  was  hoiden  Urn  cbar  fev  debate ;  and  in  the 

lasC  the  IS  judges  conferied,  an^  weve  imawitnouft  that 

the  day  was  immalerial,  pvoi^ided  the  treason  was  proved 

to  here  been  commitKed'  before  the  finding  of  the  bill.* 

But  admitting  the  dictum  of  Chitty  to  give  the  true  doe- 
time  OH  the  statute  of  7  William  3^  e.  3,  s.  5,  6,  it  does  not 
apply  to  our  sta/tute  of  limitation  of  crimes,  (sees.  24,  eh. 
163,  s.  7, 1  R.  L.  1@7.)  The  staituta;  (rf  WUMam  is  with- 
out exceptions^  that  in  all  cases  mdietments  of  certain  ti^- 
sons  must  be  foua J  within  three  years.  Our  statute  limits 
indictment  to  that  time }  but  this  excepts  non-residents,  and 
those  not  usualty  resident  within  this  state  ;  and:  evea  if 
tile  day  be  material,  the  court  will  Sntisiid  afBer  vecdiet,  and 
en  BEkoCiofi  in  arrest,  thalf  tiie  defendants  were  shown  at  the 
trial  to  be  within  the  exception.  (Moxdoeh  v.  Hemdon's 
executors,  4  Hen.  &  Munf.  200,  203.) 

But  it  cannot  be  necessary  to  resort  to  any  sjacfa  intend- 
ment Tie  day  bei«g  immat^al>  it  is  snfficient  to  intend 
that  a  time  within  the  three  yeavs  was  proved  at  the  trial, 
(and  this  was  the  fact,)  and  to  reject  the  day  as  whdly 

(«)  This  wu  a  case  in  168^  of  high  treaoon,  before  the  statute  of  William : 
**  Colledge.  My  Lord,  I  think  Turberville  aad  Douglass  swear  as  to  the  10th 
of  March  in  Ozon.  {  desire  it  may  be  proved  I  was  in  Oxford  the  lOth  of 
Saarah.  Mr.  Just  Jones.  Tou  yourself  euue  down  the  middle  of  Mandi. 
|.d.  C.J.  Idoreraenkber^attheyaaidthelOihof^areh.  CoUed^.  Sid 
not  the  indictment  say  so  ?  Mjr.  Atty.  G^en.  Jt  is  only  in  the  indictment. 
Ld.  C.  J.  As  to  the  time  mentioned  in  the  indictment,  it  is  not  material. 
That  is  the  constant  rule  in  trials  upon  indictments ;  as  if  a  horse  be  laid  to 
be  9kA4t  the  lOtfay  if  it  be  proted  the  prisoner  itole  it  anotshar  day,  it  wiU  ^ 
fofldeat.  The  time  is  not  material.  The  questiqu  ia,  wthAthec  the  indiist* 
meat  be  true  in  substance.  Mr.  Colledge,  my  brothers  will  tell  you  the  law 
is  00.  Mr.  Just.  Levinz.  Though  it  is  laid  the  10th  of  March,  yet  if  it  be 
proved  the  1st  or  20th,  before  or  after,  it  is  all  one.  So  the  thing  be  proved* 
^Ihoy  are  not  bound  to  a  day.-" 

Vol.  IX.- 
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SantYooid. 


[•660] 


immaterial ;.  and  so  in  the  caae  of  Lee  v»  Clarke,  (2  East, 
333.)  That  was  an  action  for  the  penalty  on  the  game 
laws,  where  it  was  necessary  to  prove  the  offence  to  hare 
been  committed  within  six  Itmar  months  of  the  time  when 
the  action  was  brought.  The  declaration  laid  the  offence 
&s  within  six  calendar  months  of  that  time,  to  wit,  on  the 
2lBt  of  January,  1801.  Upon  this  ground,  among  others, 
the  defendant  brought  error.  Lord  EUenborough  put  it 
upon  the  evidence.  He  said  if  the  proof  had  not  brought 
the  offence  within  the  six  lunar  months,  the  plaintiff  must 
have  been  nonsuited.  Lawrence,  J.  said  the  time  having 
els^sed,  would  have  been  evidence  for  the  defendant,  (id. 
336.)  Lord  EUenborough  finally  said  the  time  was  inmia- 
terial ;  and  the  court  could  not  presume  that  the  fact  was 
not  proved  to  have  happened  within  the  time  prescribed  by 
law.  (id.  338.)  It  is  said  in  Lofil's  edition  of  Gilbert's 
Ev.  870,  871,  that  "  if  a  felony  is  •alleged  at  such  a  day, 
and  found  to  be  done,  it  doth  not  follow  that  it  was  done  at 
the  day ;  for  whether  it  were  or  not,  the  verdict  and  deter* 
mination  of  law  ought  to  be  perfectly  the  same ;  so  that 
the  time  when  the  felony  was  done  is  not  determined  and 
adjusted ;  nor  as  to  that  the  record  is  conclusive.'^ 


Curia,  per  Spencer,  Ch.  J.  We  incUne  to  think  that 
the  day  laid  in  the  indictment  must  be  regarded  as  wholly 
immaterial  for  all  purposes ;  that  it  is  to  be  intended  that 
the  offence  proved  at  the  trial  was  w^hin  the  three  years ; 
and  that  for  this  reason  the  motion  must  be  denied.  The 
only  authority  opposed  to  this  view  of  the  case,  is  what 
Mr.  Chitty  says,  in  his  treatise  on  criminal  law  in  regard 
to  indictments  for  treason  under  the  statute  of  7  William 
3,  ch.  3.  Without  questioning  this,  we  are  satisfied  it  can- 
not  apply  to  our  statute  limiting  the  time  within  which 
criminal  prosecutions  are  to  be  commenced.  As  remarked 
|>y  the  counsel  for  the  people,  the  statute  of  William  is 
absolute  and  without  exception.  No  indictment  can  be 
found  after  the  three  years  against  any  offender.  Whereas, 
if  an  offender  be  not  usually  resident  in  this  state.,  our  stat- 
ute does  not  run  in  his  favor.    Non  constat^  on  this  motiosi. 


Ivw. 
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but  that,  on  its  appearing  in  evidence  that  the  crime  was     ALBANT, 
perpetrated  more  than  three  years  previous  to  the  indict-  — ^^^  ■ 
ment  being  found,  and  on  this  being  objected,  as  it  might  y. 

be  on  not  guilty,  the  prosecution  then  answered,  by  proving 
that  the  prisoners  were  within  the  exception. 
The  motion  in  arrest  mu^t  be  denied. 

The  prisoners  were  sentenco^  to  hard  labor  in  the  state 
prison  for  the  term  of  14  years. 


*JjLCKsoK,  ex  dem.  Robsrts  against  Ives,  (a)  [*661] 

Ejectment  tried  March  32d,  1826,  at  the  Madison  Artificial 
circuit,  before  Williams,  circuit  judge.  monumente  or 

Verdict  for  the  plaintiff  subject  to  the  opinion  of  the  shall  control 
supreme  court,  on  a  case  which  is  sufficiently  stated  in  tib!e  d^iption 

that  opinion.  o^  parcels  in  a 

^  deed.  [1] 

The  plaintiff 

N.  P,  RandaU,  for  the  plamtiff.  ^^^TZ 

trial,  prove  the 

C.  StdAmSy  for  the  defendant.  p^sMSi^on    <» 

,  the     preniises 

_      .  ___  T     r«,  .  .  ,   *"*  question,  or 

Curta,  per  Woodworth,  J.  This  action  was  commenced  he  cannot  i«- 
to  recover  part  of  lot  No.  6,  in  the  4th  allotment  of  New  ^^^' 
Peterborough* 

The  plaintiff  claimed  under  a  deed  from  Peter  Smith,  the 
patentee,  dated  the  Slst  of  May,  1819,  which  conveyed  all  ^ 
that  part  of  the  south  division  of  lot  No.  5,  not  included  ip  ^ 
the  mill  lot. 

In  order  to  locate  lot  No.  5,  the  plaintiff  gave  in  evidence 
a  deed  from  Smith  to  Charles  Hill,  for  the  mill  lot,  dated 
April  6th,  1812.  It  is  described  as  being  part  of  lots  22 
and  29  of  the  3d  allotment  and  4  and  5  of  the  4th  allotment ; 

[1]  Seaman  v.  Hogeboom,  3  Barb.  S.  C.  215.  Wendell  «.  The  Paoplei  n 
Wan.  183.    Jackson  v.  Moor,  6  Cow.  705. 

(tf>  Thii  case  was  decided  in  Febroar^  &rm,  1827. 


661  cMn  mrssm^mma  ^evacr 


T.  th^nee  8(Mrtb  87  4^.  ^oftt,.  9  chuin*  aai  5Q  Unln ;  then  tooth 
^^^  8  def,  W€0t^  ai  eitftinff  Q(H  tilKks  ^  thm  »ortb  87  d^g.  we9t» 
31  chains,  &l\)ak»V  theweMrtb  3  dcg.  e^t^  31  ehaioc^ 
62|  links,  to  an  ehu  sajpHqg;  then  toij^th  87  d€g^  east,  22 
chains,  12^  links  to  the  place  of  beginning.  Lot  No.  b  is 
birattdsd  thu»^  bf^giniiiii^  ^  »  kncbck  tie«  Oft  the  voith- 
east  comer  of  the  lot ;  thenee  aavtH  87  dcigv  iresi*  40  diMi 
to  the  northwest  comer  ;  then  south  3  deg.  west,  42  chains 
50  links,  to  the  southwest  comer,  then  south  87  deg.  east, 
[*662]  17  chains,  68  *links  to  the  mill  lot ;  then  north  3  deg.  east, 

one  chain  67  hnks,  to  the  northwest  comer  of  the  mill  lot ; 
then  S0udl  87  d»g.  eaM^  IXt.  chains,  12  UnW  toi  a  stake 
standing  in  the  east  line  of  the  lot,  and  in  the  north  line 
^  the  mill  kt ;  thmce  noith  3  ahig.  east,  41  chuBi*  3d  liiks, 
to  the  place  of  beginning. 

If  the  mill  kit  i«  to*  be  confined  to  tihe  number  of  chains, 
ft  is  e?ideat  thaft  the  north  line  is  a  lins  rmming  pajnalM 
with  the  south  lines  of  lots  Na.  5  and  22,  and  at  Urn  distaaee 
of  one  chain  north  of  those  lines.  It  is  manifest,  howerer, 
from  the  case,  that  the  place  of  begiinnmg  of  the  mill  lot, 
viz.  the  stake  in  the  west  line  of  lot  22,  instead  of  being  one 
chain  from  the  southwest  comer  of  28;  is  cKateaA  about  one 
chain  67  links.  This  appears  from  the  testimonj  of 
Gushing,  a^  Mirveyor,  who*  proved  the  sirath  lince  of  S  and 
22  corresponding  with  a  hne  of  marioed  trees.  He  abe 
established  the  southwest  comer  of  22,  whirre  a  hemfeck 
tnree  formerly  stood  as  the  origisual  comers  H)s  saw  il  in 
^  1814,  and  the  maiks  on  it.  From  that  comer  ks  ran  a  Uiie 
^  'north  one  chain ;  and  then  turning  paoalfel  t^  tibe  south 
lines  of  5  and  22,  the  defendant  was  in  possession  of  a  pieat 
(^land  40  Unks  widj^  and  6  cAatns  and'M  links  norA  oftht 
parallel  lineAast  mentioned,  He  farffaer  twrtified  tkat  he 
sunreyed  the  defendant'a  lot  about  12:  years.  ago»  at  which 
time  the  line  of  marked  trees,  as  the  north  line  of 'the  mill  kt, 
was  plain  to  be  seen.  He  surveyed  the  defendant's  lot  up  to 
the  line  of  marked  trees.  He  ti  not  in  possession  fcarther 
north.    The  witness  always  supposed  the  line  of  marked 
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tfee9  was  ttie  Milh  line  of  the  mill  lot,  ^  (OrtgimUf  9vrviijfe4$    ^^^ 
and  marked  at  the  time  of  such  survey.    The  plainti^E^  * 


a  few  years  since,  ei^eoted  a  hedge  fence  on  Uie  line  of 
marked  trees. 

It  n{>pettnv  then,  that  the  lot  was  located  according  to 
the  line  actually  run ;  but  not  .conformably  to  the  line  as 
designated  by  length  of  chain.  That  line  would  have  been 
farther  south.  The  plaintiff  seems  to  have  acquiesced  in 
the  line  of  marked  trees  for  a  number  of  years,  and  now 
seekd  to  distarb  it.  Whether  he  can  change  this  location, 
although  incorrect,  need  not  I^  considered  until  it  is  ascer- 
tained that  lot  No.  5  includes  the  premises  in  question. 
The  mistake  in  the  description  has  happened  either  by 
iaaeeutate  *ttMasai«ment,  or  in  puttinf  down  kt  tike  field  1*663 
book  the  distance  of  the  plaee  of  beginning  of  the  mitt 
loft  from  the  southwest  oomer  of  No,  82«  It  should 
have  been  1  dkom  mid  67  links^  or  thereabotitSy  instead 
of  one  chaitti  t  have  no  doubt  it  was  so  intended 
originally* 

Do  the  boundn  of  No.  6  inchide  the  prendses  inqneetiont 
Fkrom  the  boondariee  of  No«  6,  it  appear  that  the  north 
west  comer  of  the  mill  lot,  is  1  chain  67  links  north  ot  tne 
south  line  of  No.  6.  The  next  course  from  this  eorner,  U 
south  «7  deg.  east,  St  chains  and  1%  links,  to  a  Hake  standing 
in  the  0aetUneofiji€ioiy  mmdinthemr^Un$  efthemilihe. 
This  cotttse  gives  a  line  running  east  parallel  with  the 
•onth  hnes  of  Nos.  5'aad  23)  and  of  neoeseity  makes  the 
stake  in  the  east  line  of  No*  5^  at  the  distance  of  1  chain 
67  Unki  north  of  the  south  lines  of  5  and  S2,  and  t^ie  same 
dtftance  from  the  southwest  comer  of  92.  This  south  Kne 
of  No.  5»  so  run,  corresponds  with  the  line  of  marked  trees, 
•poken  of  by  Gushing,  the  surveyor;  and  terminates  at  the 
stake  where  the  mill  k>t  was  intended  to  begin.     . 

.Without,  therefore,  deciding  whether  the  mill  lot  ehall  be 
eonfined  to  the  number  of  chains,  or  whether  the  pfactica! 
location  made  according  to  the  actual  survey^  and  acquis 
eeced  in  by*  all  parties  for  a  number  of  yean,  um  now  be 
set  aside,  it  is  enough  for  the  defcndnirt,  that  the  premisei 
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NEW  TORK,  in  question  are  not  comprised  within  the  bounds  of  lol 

-'S^  No  6. 

%.  ^  The  defendant  is  entitled  to  judgment. 

Lyon* 

JudgsMnt  for  the  defendant. 


r*664]  *Jackson,    ex    dem,    McCloughrj    and   others,    against 

Lyon,  (a)  ^ 

The  act  of  the  EjBCTMBNT  for  part  of  lot  No.  10,  (Miltoo,)  now  Genoa, 
I7d0,  (semi.  13  Cajuga  county,  commenced  in  January,  1822,  and  tried 
tive  ^  to  ^ihe  *>«fo™  Pi^TT,  (late)  J-  at  the  Cayuga  circuit,  June  1st, 
military  boun-  1822,  when  a  Ycrdict  was  found  for  the  plaintiff,  subject  to 
Son*"  5,  '^'  ^he  following  case,  with  permission  fwr  either  party  to  turn 
Griepiicf,  333,  j^  ^^to  a  Special  verdict ;  It  was  admitted,  on  the  trial,  that 

334,)    did   not  * 

Taiidate  &  pat-  letters  patent  were,  on  the  13th  day  of  September,  1790, 
who^^'wM  ^no't  iMtted,  and  passed  the  secretary's  office  the  19th  of  Sep- 
aitve   on  the  tember  1791,  to  John  McCloughry  for  the  lot  No.  10,  of 

27th    day     of  *  -^     J 

March,    1783; 

■0  that  nothing  could  pass  hf  such  a  grant.     (19  John.  198,  S.  ?.) 

By  the  act  of  the  third  of  AprU,  1807,  (sess.  30,  ch.  114,  5  W.  L.  N.  T.  124,)  which  TMti 
the  land  patented  to  John  McCloughry,  a  deceased  soldier,  in  his  heirs  though  alieos,  in  like 
manner  as  it  would  have  descended  to  them,  ii  they  had  been  citizens  of  this  state  at  tiM 
time  of  his  death,  (1781).  According  to  ths  law  of  descents  of  this  state,  it  was  intended  that 
the  heirs  should  take  according  to  the  law  of  descents  at  the  time  of  passing  tha  aet. 
(19  John.  198,  S.  P.) 

The  title  of  J.  M's  heirs,  therefore^  as  it  respects  any  liniitaticm,  is  to  b«  daemad  to  hmm 
'  accrued  irom  the  time  of  passing  the  act.     (19  John.  198,  S.  P.) 

But  the  act  of  April  5th,  1803,  (sess.  26th,  ch.  88,  3  W.  L.  N.  T.  399,  s.  1,)  Tested  mifi. 
tary  bounty  lands  therefore  granted,  in  the  officer  or  soldier,  as  at  the  time  of  his  dcmth, 
whenever  that  happened  ;  thus  constituting  him  a  stock  of  descent,  and  passing  the  land  to 
his  heirs  €xpart§  paUma^  and  for  default  of  them,  then  «b  pmU  mattnm]  and  the  legialalan 
could  not,  by  the  act  of  1807,  divest  the  title  of  the  latter  heirs. 

The  state  has  no  power  to  divest  the  titie  rested  in  one  set  of  heirs,  sad  pass  it  to  aaotlMr ; 
fe.  g.  from  the  heirs  ex  parte  maUrtim  to  thone  who,  hat  ibr  their  alienism,  would  hare  Was 
heirs  expart$  pat§ma. 

In  ejectment,  the  plaintiff  claimed  title  under  the  alien  heirs  of  a  deoeased  soldiery  aaeli 
heirs  being  declared  capnble  of  taking  by  a  statute  of  1807 ;  but  whidi  statote  waa  Toid 
because  the  titie  had,  in  1781,  on  the  death  of  the  soldier,  vested  in  his  heir  at  parte  matm 
The  defendant,  who 'claimed  title  under  a  deed  from  one  of  the  aUen  heirs,  showed  tbe  < 
standing  title,  but  did  not  connect  himself  with  it ;  nor  did  he  show  that  the  heir  as  ^ 
matema  had  ever  entered  or  claimed  the  land,  from  1803,  when  his  titie  accrued,  to  1822. 
Held  no  defence  \  and  that  the  plaintiff  should  reeoTer  the  rights  of  those  alien  bciia  wko  kad 
not  conveyed ;  on  the  ground  that  the  outstanding  title  was  not  shown  to  be  a  aohsistiag 
one  \  and  a  conveyance  from  the  heir  ex  parte  ma$4rna  might  be  presumed. 

{a)  This  ease  was  decided  in  May  term,  1824. 
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which  the  {Nremisea  in  question  are  a  part ;  that  the  paten-  ^^^  TOU^ 
tee  was  bom  in  Ireland,  and  came  to  this  qpuntry  in  the  -^^ 
year  1775 ;  and  was  a  lieutenant  in  the  army  of  the  United  t. 

States  in  the  revolutionary  war,  and  died  at  the  capture  of  ^^^ 
Comwallis,  without  issue ;  that  he  had,  when  he  died,  five 
brothers,  to  wit,  Alexander,  Patrick,  Thomas,  Gilbert  and 
William,  and  a  sister  of  the  name  of  Margaret,  who  w^re 
bom  in  order  they  are  named;  that  Alexander  and 
Thomas  died  without  issue  more .  than  thirty  years  since. 
Patrick  died  many  years  since,  leaving  *iesue,  Alexander,  [*665^ 

Thomas,  William,  Patrick  and  Jane.  Alexander,  the 
eldest  son  of  Patrick,  died  on  his  passage  to  this  country, 
about  twenty-one  years  ago  next  September.  He  was 
coming  to  this  country  to  claim  the  land  granted  to 
Lieutenant  McClougfary.  He  (Alexander)  left  Thomas 
McCloughry,  junior,  his  eldest  son  and  children  John, 
Elizabejth  and  Jane.  Eliasabeth  is  married  to  James  Mills, 
and  Jane  to  WilUam  Cook.  The^essors  of  the  plaintiff 
are  William  and  Margaret,  brother  and  sister  of  the  lieuten- 
ant, Thomas,  William,  Patrick  and  Jane,  the  surviving 
children  of  Patrick,  brother  to  the  lieutenant,  and  Thomaa 
McCloughry,  junior,  John,  James  Mills  and  Elizabeth  his . 
wife,  and  William  Cook  and  Jane  his  vrife,  the  children  of 
Alexander,  the  son  of  Patrick,  of  whom  Thomas  is  the 
eldest*  That  the  lieutenant,  if  alive  now,  would  be  about 
74  years  old,  he  being  the  youngest  in  the  family  except 
William  and  Margaret.  That  William,  the  brother  of  the 
lieutenant,  is  still  living,  and  Margaret,  his  sister,  died 
without  issue  about  one  and  a  half  years  since.  It  .wa« 
admitted  that  all  these  persons  were  bom  in  Ireland, 
and  were  and  are  British  subjects;  and  that  Gilbert 
McCloughry,  the  brother  of  the  lieutenaiit,  came  to  this 
country  about  the  year  1795,  and  is  named  in  the  act  of 
the  legislature,  entitled  ^^  An  act  to  enable  certain  persons 
therein  named  to  purchase  and  hold  real  estates  within 
this  state,  passed  April  3d,  1797."  That  in  the  year  1796 
he  came  on  to  the  lot,  claiming  it  as  sole  heir  to  the  lieu* 
tenant,  and  built  a  log  house,  and  madie  a  small  clearing 
thereon ;  and  on  the  24th  day  of  February,  1797,  for  the 
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^^  ^^*  eoDAideration  of  $1000,  oowreyed  hf  iramnty  deai  liii 

■   !![L^      wholeof  flic  lot  iO,eiXceptiaj0nehttiidrBdacr€«bef^ 

T*  ireyed  to  MiohcMd  Dow,  to  Djaniel  Amerj,  'vvho,  or  bonaJUt 

^^'       {NirchaiiBrB  uttdor  iiiiB,  have  eyer  smca  posaeMed  the  lot, 

and  Qiada  Yiilttable  impnyreinetitB.    It  k  aHmiittdfta  fliaft  tlia 

dafendaiit  hoJUB  aa  a  bona  fide  puidiaaet  under  Averj.    It 

WB|i  alao  admitted  that  Tliomaii  McCloimrbrf,  junk«^  <ma 

of  the  loaion  of  the  plaiajtiff,  for  iamself  and  for  the  other 

leasors  of  tfa^  plaintuff,  before  the  coaaaaeneeaneat  of  Ihia 

action^  demandai  peaveasiott  of  the  premiaea  ia  queataDiii 

and  offered  to  pay  for  the  Sn^roreoieiits  thereon,  or  aubniit 

{*666]  the  impDOTi^iieiita  to  appraiaeaient,  *»4iieh  waa  lefased  by 

tiie  defondaat*    It  iraa  fioxtiier  adoHlted^  that  m  the  year 

1805,  Thonnaa  McClougfary,  jutiior,  obia  of  ^e  lesaora  ef 

the  plaintiff,  came  to  this  cooatry  .to  daim  the  land  in  qnea* 

tioB<     That  he  appUed  to  the  kgiilatiire  in  1807,  land  pie* 

Ottred  the  pasaage  of  an  act|  entitled  '^  An  iet  relative  to 

land  gnetnted  to  John  McCloughry/'  paaaed  ad  ef  Aprils 

1S07. 

Alexander  Kpes,  a  witneaa  on  the  part  oi  the  plaintiff* 
testified  that  he  knew  Gilbert  McQougfaryi  e  brother  ef 
John  the  lieutenant,  in  Ireland;  lifaat  he^  the  wtiacieai» 
remoTed  to  this  eountry  in  17Y4«  and  ie  now  73  y^eera  of 
age ;  that  Gilbert  waa  a  man  when  he  waa  a  boy ;  thinka 
he  was  15  or  10  years  older  than  the  witneto ;  that  be  has 
heard  of  him  in  this  oountry,  but  Mrer  aaw  him  here. 
That  more  than  twenty  years  ago  he  heald  Gilbert  Me* 
Cloughry  had  removed  to  Csouida  \  but  he  does  not  know 
a^e/i  he  went,  nor  how  long  he  had  been  gcme  before  he 
heard  this  report.  That  he  haa  nev^  boerd  whether  he 
was  dead  or  alive.  Levi  Beardsley,  another  witneaa  for 
the  plaintiff,  testified  that  be  hud  made  ifiqulriea  about  Gil- 
bert McCloughry^  and  learned  that  he  had  Uted  nt  or  near 
Herkimer ;  that  he  left  th^e  in  1799  or  1799 ;  eod  that  he 
had  been  unable  to  traoe  htm  beyoiid  that  time  and  plaee« 
tt  was  further  admitted,  thM  the  mother  of  lieutenant  John 
MoCbughry,  and  the  wife  of  Willie  Bather,  were  siateie 
by  the  name  of  Adaaui ;  the  paletttee's  father  having  mer« 
lied  Jane  Adami,  end  Williant  Barber  having  married  had 


or  fSE  STATE  OF  TftW  TOtaL  MA 

flkur  Uargarct  Acbuns.  That  Williflm  Barber  and  hte  ^^  J^ 
wife  were  both  bom  and  both  died  in  Ireland,  long  before  —  V^- 
thiPdeelaration  of  independence  of  the  United  States^  Icav-  t. 

mg  at  their  decease  only  one  AM^  a  icm  by  fhe  name  of  ^^^^^^ 
Patriok,  who  eame  to  America  with  hia  wife  more  tiian 
iixtf  yeari  ago^  and  aettled  in  Orange  county  in  this  stalei 
where  he  died  in  September,  1797;  and  that  he  left  surfi« 
Ting  him  four  ohndnsn^  hia  heiri*  at  la#,  to  wit,  Margaret^ 
Fltaacis,  John  and  Joseph,  all  of  whom  were  b6m  in  Orange 
coanty,  in  the  order  they  are  named.  That  Maigaret  mar- 
ried John  DavidA>n4  a  citiaen  of  the  United  Statea,  by 
whom  the  had  eix  children,  to  wit,  DaTid»  Jane,  Maigaret, 
Catharine,  Alexander  and  Eli^^ibeth,  dl  of  n^hom  were 
bom  in  the  United  ^States,  and  are  living,  except  Cathft-  [^^^ 
rine,  who  ia  dead,  and  who  died  without  iaatie,  and  whoee 
mother,  Margaret,  is  also  dead«  That  Franois,  the  eUeiA  ^ 
son  nf  Patrick  Barber,  was  killed  in  battle  in  the  rerolu- 
tionary  war,  having  been  married,  and  leaving  at  hie  deafth 
two  dbildren,  to  wit,  George  and  Francis^  his  heirs  at  law^ 
bo<h  of  whom  are  living,  and  ciliaens  of  Ae  United  Stotea. 
That  John  and  Joseph,  the  other  two  aona  of  Patrick  Bar^ 
ber,  are  stfll  living,  and  reside  in  the  Uaited  Staites*  And 
it  was  also  admitted  that  all  the  relatirea  of  the  patentee 
on  the  part  of  his  father,  were  and  are  citisene  and  sUbjeota 
of  Great  Britain,  and  aliena  to  the  United  States.  It  ii 
not  known  that  any  of  the  above  desoendante  of  Pa(tridk 
Barber  have  ever  claimed  the  premiaea  in  qneetbn.  It  ia 
agreed  that  the  admisaions  made  in  this  case  are  and  shall 
be  subject  to  all  and  every  etception  that  p%ht  haye  beea  ^ 
made  or  taken  on  the  trial ;  and  that  all  objectiona  to  the 
evidenee  and  fiseta  admitted,  shall  be  and  are  herelqr 
reaerved.  That  all  puUic  and  private  acta  of  the  le^pafal* 
ture  may  be  read  and  used  on  the  argttoiMit. 

A.  CrniUm,  in  the  plaintiff. 

Z).  CWy,  contra. 

OmiOf  per  SmazMhAjnp^  J.     In  Jaekaon,  ex.  dem* 
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OTW  YORK,  McCloughiy  and  others,  v.  Skeela,  (19  John.  198,)  which 

— 7-7 '-   wb:b  a  case  upon  this  same  title,  it  was  decided,  1.  Thai 

T.  nothing  passed  hy  the  patent  to  John  McCIooghry,  the  §o\* 

^^^  dier,  granted  the  13th  of  September,  1790,  for  the  lot  in 
question ;  he  having  died  in  1781,  and  the  act  of  April  6th, 
1790,  relative  to  militaiy  bounty  lands,  not  auth<»i8ing  a 
grant  to  a  soldier  who  was  not  alive  in  .March,  1783: 
2.  That  the  act  of  April  3d,  1807,  (5  W.  Laws  N.  Y.  1S4,) 
vests  the  lands  patented  to  John  McCIoughry,  in  hia  heirs 
though  aliens,  in  the  same  manner  as  it  would  have  descen- 
ded to  them  if  they  had  been  citizens  of  this  state;  but  by 
the  true  construction  of  that  act,  they  are  to  take  accord- 
ing to  the  law  of  descents  .in  this  state  at  the  time  of  its 
I  ^8]  passage :  3.  That  the  title  of  the  heirs,  *as  it  respects  the 

statute  of  limitations,  is  to  be  deemed  to  have  accrued  from 
.     the  time  of  passing  the  act. 

The  evidence  as  to  the  death  of  Gilbert*  McCloughry  is 
essentially  the  same  as  it  was  in  the  other  cause ;  where 
it  was  held  to  be  too  slight  to  raise  the  presumption  of  his 
death  before  the  passing  of  the  act  of  April  3d,  1807.  One 
witness  swears,  that  about  twenty  years  before  the  trial  he 
heard  that  he  had  removed  to  Canada;  and  he  had  not 
heard  of  him  since ;  another  witness  swore  that  he  had 
made  inquiries  concerning  him,  not  in  Canada,  but  in  Her- 
kimer and  Montgomery  counties,  where  he  lived  in  1798 
or  99,  and  could  not  trace  him  beyond  that  period.  There 
IS, not  sufficient  evidence  of  his  death.  He  must  be  con* 
sidered,  then,  as  in  being  in  1807,  when  the  act  was  passed 
*  vesting  the  title  to  this  lot  in  the  heirs  of  the  patentees,  and 
as  having  taken  the  one  fourth  to  i;<4iieh  he  was  entitled 
And  the  defendant  having  deduced  a  regular  title  from  him, 
the  plaintiffs  cannot  in  any  event  recover  more  than  three 
fourths  of  the  premised  in  question.  . 

But  it  is  contended  on  the  part  of  the  defendant  in  this 
case,  that  the  lands  in  question  never  did  escheat,  and  tfiat 
the  act  of  April  3d,  1807,  vesting  the  title  to  them  in  the 
alien  heirs  of  the  patentee  was  void  and  inoperative.  It 
appears  from  the  case,  that  in  1781,  when  the  patentee 
died,  he  had  a  materntal  cousin,  by  the  name  of  Patrick 
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Barber,  a  citizen  and  inhabitant  of  this  state ;  that  Bar-  "^J^  TOUK, 

ber  came  to  this  country  more  than  sixty  years  before  the  — ^ ^ 

trial,  and  settled  in  Orange  county,  where  he  died  in  1791,  y. 

leaving  several  children,  some  of  whom  are  still  living,  and        ^'^*^ 
are  citizens  of  the  United  States. 

It  is  contended,  that,  on  the  death  of  the  patentee  in 
17^,  all  his  heirs,  ex  parte  patemay  being  aliens  and  inca- 
pable of  taking  the  estate,  it  descended  to  Patrick  Barber, 
his  cousin  and  heir  on  the  part  of  his  mother. 

If  no  title  passed  to  the  soldier  by  the  patent  of  Septem- 
ber 13th,  1790,  as  is  said  by  the  court  in  the  case  of  19 
John,  then  admitting  that  Patrick  Barber  would  have  inher- 
ited, if  there  had  been  any  inheritance  for  him  to  take,  he 
can  have  no  claim  to  these*  premises,  because  no  title  was 
vested  in  his  ancestor.  But  it  was  immaterial  in  that  case 
whether  any  *title  vested  in  the  soldier  or  not  by  virtue  of  [*669 

the  patent ;  for  if  a  title  did  pass,  still,  djring  without  heirs 
capable  of  taking  by  descent,  as  he  appeared  to  have  done, 
in  that  case  the  land  of  course  escheated  to  the  state.  If 
nothing  passed,  then  the  title  was  never  out  of  the  state ; 
and  upon  eithet*  supposition,  the  state  had  a  right  to  make 
such  disposition  of  the  land  as  was  made  by  the  act  of 
April  3d,  1807.  But  the  act  of  April  6th,  1803,  (3  W. 
Laws  N.  Y.  399,)  provides  for  the  case  of  officers  and  sol- 
diers who  died  previous  to  the  27th  of  March,  1783,  as  fol- 
lows :  *^  That  the  title  to  all  lands  heretofore  granted  by 
letters  patent  to  officers  and  soldiers  serving  in  the  line 
of  this  state,  in  the  army  of  the  United  States,  in  the 
late  war  with  Great  Britain,  and  who  died  previous  to 
the  27th  day  of  March,  1783,  shall  be  and  hereby  is 
declared  to  have  been  vested  in  the  said  persons  at  the  time 
of  their  deaths  respectively;**  and  in  Jackson  ex  dem. 
Sherwood  v.  Phelps,  (3  Gaines,  67,)  it  seems  to  have  been 
the  opinion  of  the  court,  that  this  was  in  the  nature  of  a 
declaratory  act ;  and  that  it  was  the  intention  of  the  legis- 
lature that  the  title  thus  declared  to  exist,  should  relate 
back  to  the  time  of  issuing  the  patent ;  (&)  though  Gh.  J. 
Kent  was  of  a  different-  opinion. 

(^  Jaduon  v.  Wlnalow,  (3  John.  80),  tnd  JaokMn  v.  How.  (14  John. 
4M  S.  P.) 
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mw  TOBK,      I^  th^n,  iii  1781,  when  tbe  p^etitM  died,  ha  left  hmm 
— — in  thiai  oduntj  capable  of  takii|g»  the  title  to  these  lota 


vested  in  tikesai^  (3  Jeh*.  ly  7  loha.  214|)  and  oething  jMiaaad 
^-^'  b]r  the  met  of  1807.  The  k«wkture  iateaded  to  givie  land 
belonging  to  the  state ;  but  if  these  h>ta  imi  net  eacdi«ated« 
tfaejdid  not  bcdong  t6  the  eUte ;  end  thekgiidatuve  had  no 
right  to  divest  the  vested  r%hts  of  the  hmts  of  Am  patea« 
tee.    (JadcsOB,  esr  deal.  FoUianl,  v.  Wri^,  4  John.  75.) 

The  8th  section  «f  th6  aot  of  April  5th,  1803,  providsa 
tiie  ndes  of  deaeent  etftablished  by  the  act  aboliahng  eatails, 
ICc,  shall  apply  and  goverti  latha  eases  aaeationedin  tha 
first  section  of  the  aoC»  icc, 

Bot  adiaitdng  that  Patrick  Barber  was  the  legal  heir  of 
ihe  patentee  at  the  timeof  his  death  in  ITSl^and  wa^  oapa.* 
ble  of  taking  tin  had  m  qttestion»  ne  privity  is  shovns 
[*67(^]  between  *him  or  his  title,  mi  tha  defendant;  nor  is  then 

any  evidence  that  his  litle,  whalever  it  may  have  beefa^^wm 
a  subsisttag  title  at  the  tieoe  of  the  Ifrial ;  on  the  contrary, 
e^ery  presumption  ili^tfae  oase  is  agiuost  the  fi^t  of  its 
being  a  nibsistinff  fttfe.  He  never  entered  v^pon  the  lead, 
nor  any  one  daimhig  mider  him.  A  siuiender  or  coavny- 
ance  from  him  may  therdere  be  piMnmed.  (3  Wheat, 
204,  230,  Aote.  4  John.  808.  7  id«  278,  10  id.  338, 
887.) 

The  pUiutUTifl,  fh^efofre,  entitled  to  reoover  three^eortha 
of  the  premises  in  quofetMHi*  But  die  defendant  ia  entitled 
to  compeaisation  for  hia  impfovementi^  under  tha  statnta 
the  aettlement  on  the  lot  )ianng  been  mads  under  ccdor  of 
a  &0M/ds  pitrchase. 

Rule  aooordiiigly. 


oflrxHisTATKQfifsvfou;.  mro 

Oct  182T. 


M'Lauohuk  a^aiiwi  Waitb  and  Waitb,  (a)  MoUufWin 

A8817HP8IT  for  money  had  and  r^cerved!;  tried  «t  the 
New  York  circuit,  in  Janaary,  1826,  before  BinrARVS,  C  of  aohatteihM 
Judge ;  when,  under  the  charge  of  the  judge,  a  rcrdfet  wwi  •  "5^^t^d 
taken  for  the  deiiendairt,  with  leave  to  the  plaintiff  to  make  may  maintain 
a  cage,  and  with  liberty  to  either  party  to  turn  it  into  a  Wfl  t^^on«!^^!rtw 
of  exceptiouB  or  special  verdict.  The  fact*  are  UHj  slated  f^»^  ^^ 
in  the  opinion  of  the  court.  rightful  owner. 

But  the  rule 

i)CiSc2dm,iivt]MplM«tii;wiTfdteBBAV  trial.  t^^i^i 

a  chose  in  ao- 
Where   M. 

Curia  per  S avaob,.  Ch.  J.  The  defendants  were  lottery  ^^^^  °"ott  *^ 
ofioe  keepers.  They  purchased  a  certain  ticket  and  sold  it  ticket  and 
in  shares.  One  half  was  found  by  the  plaintiff  in  the  street,  J^J®  w.*°wS 
who  carried  it  to  the  defendants,  and  said  he  expected  a  diroctioni  to 
reward  for  finding  it.  It  was  advertised,  but  no  owner  which  they 
appeared.    The  plaintiff  then  claimed  to  be  the  owner  by  ^^   ^*   ^^ 

*■  *  •'    owner      came 

virtue  of  the  finding ;  and  the  ticket  having  drawn  95000,  [*6711 

demanded  payment  of  one  half,  which  was  refused.  The  £>r  it,  and  the 
judge  charged  the  jurjr^that  the  plaintiff  was  not  entitled  to  ^^*  ^^y 
recover,  he  having  obtained  possession  by  finding.  The  which-  W.  and 
jury  found  a  verdict  for  the  defendants ;  and  by  a  stipulation  ;^^  ti^Liey 
between  the  parties,  the  supreme  court,  if  they  are  of  opin-  ^"•JJ?*  ■^ 
io%  from  the  facts,  that  the  plaintiff  is  entitled  to  reeover,  m.,  the  finder, 
are  to  direct  judgment  for  the  plaintiff  for  f1J,125,  with  Jj'  ^  ^^ 
int^est  from  the  15A  of  December,  1823 ;  and  either  party  money. 
is  84;  liberty  to  turn  the  case  into  a  bill  of  exceptions  or 
special  verdict.  ' 

That  the  finder  of  a  chattel,  though  he  dbes  not  acqtdre, 
by  such  finding,  an  absolute  property  or  ownership,  yet  has 
such  a  property  as  will  enable  him  to  keep  it  against  all 
but  the  rightfiil  owner,  and  consequently  may  maintain 
crover,  are  propositions  fully  established  by  the  case  of 
Armo^  V.  Delamirie,  (1  Str.  505.)    The  plaintiff  was  a 

(#)  19iiiMMif«»4MMiC>la^O0tob« 
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chimney  sweeper's  boy,  and  found  a  jewel,  which  he  car 
ried  to  the  defendant,  a  jeweller.  The  stones  were  taken 
out  by  the  defendant's  apprentice ;  and  it  was  held  that  the 
plaintiff  was  lawfully  in  possession  against  all  the  world 
except  the  owner,  and  might  maintain  trover.  The  same 
doctrme  has  often  been  recognized.  (3  Salk.  365*  1  Taunt. 
309.)  It  is  not  controverted,  but  expressly  admitted  by  the 
defendant's  counsel.  It  is  denied,  however,  that  that  doc- 
trine is  applicable  in  this  case.  The  plaintiff  here  found, 
not  a  chattel,  but  a  chose  in  action  ;  and  it  is  cotltended 
that  the  law  relative  to  choses  in  action  is  to  be  the  law  of 
this  case.  The  ticket  is  supposed  to  resemble  a  promissory 
note  payable  to  bearer ;  and  it  is  settled  that  the  bearer  of 
such  a  note  which  is  lost,  must  show  a  valuable  considera- 
tion. (Hinton's  case,  2  Show.  235.  Grant  t;.  Yaughan, 
3  Burr.  1523.^  And  the  bearer  having  come  to  the  pos- 
session of  such  a  lost  note,  or  a  lost  bank  note,  in  th^  due 
course  of  business,  may  maintain  trover  against  any  person 
who  withholds  it,  even  against  the  owner  who  lost  it ;  though 
the  finder  could  not,  but  would  be  answerable  to  the  loser. 
(Miller  i;.  Race,  1  Burr.  452.)  In  this  court,  the  rule  is 
that  '^  the  bearer  of  a  note  or  bill  payable  to  bearer,  need 
not  prove  a  consideration  unless  he  possesses  it  under  sus- 
picious circumstances."  ^(7  Cowcft  176.)  Any  person  in 
possession  of  a  note  endorsed  in  blank,  or  payable  to  bearer, 
may  sue  upon  it,  and  prima  facie,  he  is  the  owner ;  but  if 
it  appear  to  the  court  that  he  is  not  the  true  owner,  then 
he  must  show  that  he  gave  value  for  it,  or  received  it  in 
the  ordinary  course  of  business.         ^ 

In  the  case  of  Ford  v.  Hopkins,  (1  Salk.  283,)  Lord  Holt 
is  made  to  £ay  that  bank  notes,  exchequer  notes,  or  lottery 
tickets  are  similar ;  and  the  right  to  bring  trover  for  them 
by  the  owner,  against  any  person  into  whose  hands  they 
may  come,  is  governed  by  the  same  rules.  Lord  Mansfield 
supposes  this  to  be  a  mistake  of  what  was  said  by  Lord 
Holt,  as  bank  notes  are  similar  to  cash,  and  whoever 
receives  them  fairly  for  a  valuable  consideration,  is  entitled 
to  retain  them.  If  this  doctrine  proves  any  thing  in  the  prin- 
cipal case,  it  shows  that  the  loser  of  the  ticket  may  maintain  an 
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action  against  the  plaintiff,  or  anj  person  to  whom  he     albant, 
miffht  pass  it ;  though  no  such  action  could  be  sustained  — —^ ^ 

McLsQffhlin 

against  the  peifson  taking  a  negotiable  note,  payable  to  y. 

bearer,  if  taken  in  the  fair  course  of  tradfe.    In  that  parti-       ^"** 
cular,  then,  there  is  a  difference  between  a  note  payable  to 
bearer  and  a  lottery  ticket. 

It  is  for  the  conyenience  of  trade  that  notes  payable  to 
bearer  pass  by  deliTery,  and  that  actions  may  be  brought 
upon  them  by  the  bona  fide  bearer.  But  if  the  holder  of 
such  a  note,  or  even  a  bank  note  under  suspicious  circum- 
stances, cannot  recover  without  showing"  a  consideration, 
it  follows  that«»a  finder  cannot  maintain  such  action. 
And  if  the  finder  of  a  bank  bill,  ot  note  payable  to  bearer, 
cannot,  as  such,  recover  upon  it,  because  he  has  no  title  to 
it,  upon  what  principle  of  law  or  public  poUcy  shall  the 
finder  of  a  lottery  ticket  stand  in  a  better  situation  ? 

It  is  said  that  the  onvner's  remedy  is  gone  as  against  the 
defendants,  but  would  be  perfect  against  the  plaintiff.  The 
equities  of  the  parties  to  a  gaming  contract,  though  sanc- 
tioned by  law,  are  not  entitled  to  much  consideration.  But 
if  they  were,  it  is  indifferent  to  the  court  and  to  equity 
whether  the  plaintiff  or  the  defendants  have  the  money. 
The  *plaintiff  has  paid  nothing  for  it;  nor  have  the  defend-  [*67n] 

ants ;  for  though  they  paid  for  the  ticket,  yet  they  were 
reimbursed  by  the  sale  of  the  shares  of  the  same  ticket. 
It  is  therefore  a  question  of  strict  right  between  the  parties. 
The  ticket  is  payable  to  the  holder.  "  This  ticket  will 
entitle  the  holder  to  one  half  share  of  such  prize  as  shall  be 
drawn  to  its  number,"  &c.  Now,  although  bank  notes 
and  lottery  tickets  are  not  alike,  yet  there  may  be  some 
analogy;  for  instance,  in  ascertaining  who  is  properly 
called  the  holder.  There  can  be  no  doubt  that  a  payment 
of  this  ticket  to  the  plaintiff,  had  he  not  disclosed  the  fact 
of  finding,  would  have  been  a  defence  to  any  action  which 
the  owner  might  bring  against  the  defendants  ;  but  if  they 
had  paid  it  to  the  plaintiff  with  full  knowledge  that  he 
found  it,  and  of  course  was  not  the  true  owner,  would  Aey 
not  be  compelled  to  pay  again  to  the  true  owner,  if  he  had 
demanded  it  in  season  ?    Under  such  circumstances,  the 
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UTICA,      mdkat  of  a  Bole  wwild  be  conqprikd  to  p«y  » teeond  tint, 

"^ckAa — '  *^  ^  cannot  aee  tkediffarence  in  priiKdplie.    In  eaaeof  tlie 

T.  note,  the  instnunent  k  negotiable  and  pasaea  bf  delhrtay ; 

JhikAKx.      ^^  ij^i^  ^{^^|.  ^qqqqi  truly  be  9aid  of  a  lolterjr  tiekrt*   Id 

case  of  the  note,  the  oiaker  wouUL  be  cexnpeUed  ta  paj  the 

owner,  because  he  had  paid*with  notice  otte  who  was  a0t 

the  owner.    The  same  reason  would  ap^y  in  the  caee  of  the 

ticket.    If  the  poaaeasion,  bjr  finding,  el  a  aete  {wyable  to 

bearer  does  not,  par  se^  make  the  poseeasoi  the  bearer  m 

law,  ean  a  similar  possessiaii  oC  the  diare  in  question,  per 

as,  ecnatitiite  the  possesaor,  vitbont  oooaideration,  the 

hoUkr  within  tii»lpgd  cohatrisictiim  oi  the  cocitraet? 

The  case  of  the  jewel  found  by  the  boy  is  not  in  pointy 
There  the  plaintiff  had  actual  possessiaa  of  the  chattel,  the 
property  itself.  Here  the  plaiMiff  haa  had  no  such  posses- 
sion. He  had  possession  of  acontract  to  whiich  ooaleasedly 
he  is  not  and  never  waa  a  party,  unless  the  bare  fact  of 
finding  makes  hkn  auch  party.  It  aeems  to  me^  in  the 
absence  of  express  authority,  that  aU  l^gal  analogiea  are 
a^insft  the  doctrine.  Here  is  a  sum  af  oaoney  in  the  hands 
[*674J  of  the  defendants,  *ta  which  neither  party  is  eqjoitaUy  or 

legally  entitled.    The  maxim  meliar  est  conOtiQ  poem- 
•iemde  seeikis  to  be  applicable. 

The  motion  for  a  new  trial  muat  be  demied.  [I  J 

New  trial  granted. 
WoonwoRTH,  J. 


against  DuTcsEn.  (a)         | 

ledgraent  of  a      On  error  from  tl\e  court  of  common  pleas  of  Ot8C|^ 
ttuke  iroS  county.    Dutcher  sued  Clarke  on  the  8tb  of  January,  1821, 

of  the  statute  ni  Affirmed  on  ereor.     See  S.  C.  5  W«n.  404. 

of  limitations,      •  - 

must  clearly  refer  to  the  very  debt  in  question  between  the  parties. 

Where  there  is  no  dispute  what  the  facts  are,  which  are  insisted  on  Betaking  a  deU  flst 

of  the  statute  of  Uraitations,  their  effect  ja  a  question  of  law.    Otherwise  where  tb«  lacto  sw 

doubtful  upon  the  evidence.     The  question  is  then  one  mixed  of  law  and  fact. 

y    A  lessoz  had,  for  a  great  number  of  years,  received  of  his  tfliuuii  aiuiiiaUy  a  isw  i 

(a)   This  caoM  waa  dMtasd  IB' August  taasr  1864* 
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by  summons,  in  a  justice's  court  of  that  county ;    and  ^  tTTICA, 

,.         .%»xvi  f  -111*  ri       August,   1824 

declared  that  he,  Dutcher,  then  was,  and  had  been  from  the  — — — — * 

,  _  Clarke 

spring  of  1T85,  in  the  possession  and  occupation  of  lot  No.  v. 

36,  containing  1^  acres,  in  the  Cherry  Valley  patent,  as  a  ^<«h»- 
tenant  to  Clarke,  at  an  annual  rent  of  6d.  sterling  an  acre, 
or  £2  10,  sterling  for  the  whole  lot ;  that  the  defendant 
Clarke,  from  that  time  to  the  present  had  demanded,  and 
the  plaintiff  Dutcher  had  been  obliged  to  pay,  and  had 
paid  £4  14s.  York  currency  per  year  for  the  annual  rent  to 
the  defendant,  being  about  64  cents  more  than  the  actual 
rent  reserved  on  the  lots  ;  and  that  when  the  plaintiff  took 
possession,  there  was  Vent  due  on  the  lot  from  1741,  which  .  [^676] 
the  plaintiff  had  been  obliged  to  pay,  and  had  paid  at  the 
same  rate ;  and  which  was  more  than  the  annual  rent 
reserved  on  the  lot.  The  second  count  stated  the  same 
facts,  and  added  that  the  plaintiff  paid  the  money  in  igno- 
rance of  his  own  rights.  The  third  count  was  for  the 
interest  paid  by  the  plaintiff  at  different  times  on  the  rent. 
The  fourth  count  was  for  compound  interest  paid  on  the 
same  rent.  The  Jifth  and  last  count  was  for  money  lent, 
money  pajd,  &c.  and  money  had  and  received  generally. 
Pleas,  the  general  issue,  also  the  statute  of  limitations  to 
all  the  plaintiff's  demand,  except  for  the  last  six  years ;  also 
the  statute  of  limitations  to  the  whole  demand ;  also  a 
set  off  for  rent  due  on  the  same  lot. 

On  the  trial,  (January  I8th,  1821,)  the  plaintiff  gave  in 
evidence  a  lease  in  fee  of  lot  36,  dated  March  10th,  1755, 

more  rent  than  was  due;  and  bis  tenant  at  length  sued  him  before  a  justice  for  the  excess  he 
had  paid,  some  haying  been  paid  inore,  and  some  less  than  6  years  hefote  suit  brought.  The 
lessor  asked  the  tenaat,  be{bre  declaration  put  in,  why  he  had  sued  him  ?  who  told  him  he 
bad  sued  him  for  the  excess  of  4  or  5  shillings  per  year;  and  the  lessor  replied,  "  It  has  been 
an  old  custom  of  mine  to  take  so  much."  The  tenant  asked  him  if  custom  male  law  ?  He 
said  he  did  not  know  that  it  did  in  this  case.  Heldj  that  this  did  not  amount  tp^such  an 
admission  an  would  take  the  daim  out  of  the  statute  of  limitations.  V( 

A  charve  or  opinion  of  a  court  which  is  entirely  abstract,  or  out  of  the  case,  so  as  not  to 
affect  it,  uiongh  erroneous,  cannot  be  insisted  on  as  erroneous  by  exception.      But  the  court 
of  error  will  look  through  the  case,  and  if  they  find  that  it  might  have  been  affected  by  the 
j^haxKQ  or  opinion,  injuriously  to  the  plaintiff  in  error,  the  judgment  will  be  reversed. 

»^     Where  money  is  paid  with  a  full  knowledge  of  the  facta  and  circumitancos  upon  which  it  ' 
is  demanded,  or  with  the  means  of  such  knowledge,  it  cannot  be  recovered  back  upon  the  ground 
that  the  party  supposed  he  was  bound  in  law  to  pay  it,  wben  in  truth  he  was  not.     He  shall 
not  be  permitted  to  allege  his  ignorance  of  tho  law,  and  it  shall  be  con:iiuered  a  voluntaryy 

,  payment.  ^ 

^  Thns,  where  a  ten^at  paid  rent  to  his  landlord,  at  the  rate  of  £4  148.  currency  for 
£2  10s.  sterling,  th^ent  being  resenred  in  sterling  money,  Md,  thai  he  could  not  nooru 
back  the  excess. 

Vol.  IX. 


/ 


b76  ^SSS  IN  THE  SUF&EME  COmT 

axiOA,      £rom  the  defendant's  ancestor  Geortre  Clarke,  the  caloitial 

Inguflt,  1824.  ,.      ^  ^  r-KT\r  V^  1^ 

— lieutenant  goremor  of  N.  X^  to  one  Ramsay,  reservuig  the 

Y.  annual  rent  of  jC2  10a,  sterling,  and  receipts  for  the  follow- 

Duteher.  jjjg  sums,  at  the  following  dates,  as  paid  by  the  phuntifTto 
the  defendant :  July  26th,  1797,  £31  Is.  5^d.  in  fail  of 
arrears  to  the  29th  September,  1796.  On  the  receipt 
for  this  sum  was  endorsed  a  statement  of  rent  due  from 
June  15th  1767,  to  July  26th»  1797,  (deducting  8  years  for 
the  war,)  at  £148  Is.  Other  receipts  w^e  dated  February 
3d,  1791,  for  £4  14s.  AprU  23d,  1794,  for  £20.  October 
29th,  1796,  for  £16  14s.  •  November  10th,  1796,  for  £20. 
(These  receipts  were  all  included  in  a  settlement  between 
the  parties,  July  26th,  1797.)  March 21st,  1798,  for  £4  Hs. 
June  22d,  1804,  for  $20,  and  the  plaintiff's  bond  for  $65  10 
for  six  years'  rent,  and  interest  ob  same.  July  16th,  1814, 
for  £32  18s.  in  full  for  rent  in  Sept.  29th,  1313,  inclusiFe ; 
and  £9  2s.  5d.in  full  of  interest,  and$10  costs.  June  14th, 
1815,  for  £4  14s.  rent,  and  4s.  8d.  interest.  October  1st, 
1817,  for  $24  87  in  full  for  rent  for  2years.  January  Slst, 
1820^  for  £9  8s.  rent,  and  lis.  interest.  January  8th,  1821, 
foe  £4  148.  It  was  admitted  that  (m  Monday  before  the 
trial,  the  plaintiff  sent  $16  for  rent  to  the  defendant,  which 
he  refused  to  receive,  saying  he  would  set  it  off  on  the  trial. 
Judgment  for  the  plaintiff  of  $50,  with  costs ;  whence  the 
defendant  appealed  to  the  common  pleas. 

I  •676]  •The  cause  was  tried  in  the  C.  P.  in  Jime,  1821 .     On  the 

trial,  the  plaintiff  proved  the  lease  in  evidence  before  the 
justice,  and  that  he  had  been  in  possession  of  the  lot  36  for 
about  30  years  claiming  under  it.^  The  plaintiff  then  proved 
the  receipts  above  set  forth^  as  in  evidence  before  the  justice, 
and  a  witness  for  the  plaintiff  testified,  that  allowii^  all 
the  rent  to  have  been  regularly  paid  by  the  plaintiff  since  the 
29th  of  September,  1796,  at  £4  14s.  currency  per  annum, 
he  would  have  overpaid  $66  48,  aEofwing  all  the  rent  to 
have  been  regularly  paid  by  the  plaintiff  from  the  29th  of 
September,  1796,  at  £4  14s.  currency  per  annum. 

To  meet  the  plea  of  the  statute  of  limitations,  the  plaia> 
tiff  called  his  son  Joseph  Duteher,  who^  testified  that  aftw 
the  G<nnmencement  of  this  suit  in  the  justice's  court,  tha 


OF  TH2  STATS  09  NEW  T(»tS.  67ft 

defendant  cafied  on  the  ^aitttifF,  and  requested  Id  know  why      xmcA, 
he  had  sent  a  summons  for  him  t    To  which  the  plaintiff  —    *   ■ — ^' 
answered  he  had  been  informed  that  he,  the  defendant,  r. 


had  taken  too  much  rent  of  him :  saif  4  or  5  shillings  per 
year ;  to  which  the  defendant  replied,  ^^It  has  been  an  old 
custom  of  mine  to  take  so  much.''  The  jdaintiiT  asked  the 
defendant  if  custom  made  law !  who  said  he  did  not  know 
that  ft  did  in  this  case. 

Another  witness  for  the  plainttiT  stated  that  he  had  east 
the  rent,  and  found  orerpaid  to  the  defendant*on  the  t9ih 
of  September,  1796,  $41  56,  deducting,  as  appeared  to 
hare  been  done  hj  the  paper  showing  the  settlement  at  that 
time,  eight  years*  rent  for  the  war.  If  the  8  years*  war  were 
allowed  the  defendant,  there  would  be  due  him  at  that  time 
#47  32 ;  but  the  witness  had  not  allowed  any  interest  on 
the  rent  arrear.  The  defendant's  general  agent,  Mr«  Mor* 
rell,  proved  a  calculation  by  himself  of  all  arrears  of  rent 
and  interest  except  for  9  years  of  war,  and  of  payments 
made  to  the  defendant  up  to  July  tile  16th,  1814,  and  made 
due  to  the  defendant  at  that  time  a  balance  of  iri6  10s. 
lid.  He  also  prored  a  calculation  on  the  same  princrplee, 
from  the  S9th  of  September,  1814,  inclusire,  to  the  8th  of 
January,  1821,  the  time  of  the  last  payment ;  and  made 
the  balance  £4  88..8d.  Adding  the  iM6  10s.  lid.  ma^ 
£25  Os.  1  ld.»$74  82  then  due  the  defendant.  He  stated 
that  he  had  refused  a  tender  *of  16  doSars  as  a  balance  of  [*677] 

rent  due  the  defendant,  made  by  the  plaintiff  on  the  16th 
of  January,  1821,  after  the  suit  commenced  before  the  jus- 
tice. In  answer  to  a  question  put  by  the  plaintilTs  eoui»* 
sel,  he  said  the  reason  the  defendant  assigned  for  claiming 
£A  14s«  currency  for  £2  10s.  sterling  reserved  by  the 
lease  was,  that  after  the  war,  the  rate  of  exchange  being 
against  this  country,  his  tenants  had  agreed  to  pay  ths^ 
sum  in  consideration  that  he  would  deduct  8  years'  rent 
for  the  war.  That  he  did  not' exact  or  demand  it ;  but  if 
the  tenants  declined  paying  it,  he  took  the  JC4  88.  1  Id. 
The  witness  further  stated,'That  in  making  up  the  balan- 
ces, as  he  had*swom  to  them,  he  cast  the  'interest  on  thf 
rent  of  '^'^h  year  separately,  to  the  tkne  of  the  J^ay 
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meat ;  and  if  the  payment  at  that  time  equalled  or  exceej- 
ded  the  interest  then  due,  he  added  the  interest  to  the  jmih- 
cipaly  and  deducted  the  payment ;  but  if  the  payment  did 
not  equal  the  interest,  he  cast  the  interest  on  the  rents  to 
the  time  when  the  sum  of  the  payments  equalled  or  ex- 
ceeded the  interest  then  due,  then  added  the  interest  to 
the  principal  and  deducted  the  payments  and  the  interest 
on  the  payments  from  the  principal  and  interest.  The  tes- 
timony of  Mr.  Morrelly  explaining  one  of  the  receipts,  will 
be  found  stated  in  the  opinion  of  the  court. 

The  court  below  decided,  and  so  charged  the  jury,  that 
the  tender  of  the  $16  was  not  conclusive  that  so  much 
rent  was  due  to  the  defendant.  That  the  excess  of  pay- 
ments were  not  to  be  deemed  made  in  ignorance  of  the 
law,  but  of  the  facts ;  the  rent  being  reserved  in  sterling 
money,  but  estimated  and  paid  in  currency ;  and  that  the 
action,  therefore,  would  lie  for  the  excess,  unless  barred  by 
the  statute  of  limitations ;  that  the  receipts  of  July  26th, 
1797,  and  of  July  14th,  1814,  were  evidence  that  settle 
ments  were  then  made,  and  that  the  parties  could  not  go 
back  beyond  either  of  those  periods,  unless  the  testimony 
of  Joseph  Dutcher  should  be  deemed  sufficient  to  take  the 
case  out  of  the  statute  of  limitations ;  that  this  was  a 
question  of  fact  for  the  jury.  If  they  thought  there  was 
evidence  of  an  admission  of  indebtedness  by  Clark,  on  a 
new  promise  by  him,  they  might  go  through  the  whole  ac- 
counts ;  otherwise  not ;  that  the  matters  in  evidence  on 
the  part  of  the  defendant  were  not  a  conclusive  *bar  of  the 
plaintifPs  action.  To  all  these  several  decisions  the  defen- 
dant excepted.  The  jury  found  a  verdict  for  the  plaintiff 
with  $50  damages,  upon  which  the  C.  P.  rendered  judg- 
ment with  costs  ;  and  the  defendant  brought  erroi  to  this 
court. 


G.  Morrell,  foe  the  plaintiff  in  error. 
I.  Seelye,  for  the  defendanttui  error. 
Curia,  per  Suthsei^nd,  J.    The  demand  of  the  plaintiff 


OF  THE  STATE  OF  NEW  TOttK. 


673 


Clftrk* 
Dutoher. 


below  must  be  limited  to  the  six  years  preceding  the  com-      ^?^fgo4 

mencement  of  his  suit.    The  admission  by  Clarke  that  it 

had  been  an  old  custom  of  his  to  take  four  or  five  shillings 
more  rent  than  was  reserved  in  the  lease,  is  not  sufficient 
to  open  all  the  antecedent  accounts  between  the  parties. 
The  conversation  commenced  by  Clarke's  asking  Dutcher 
why  he  had  issued  a  summons  against  him  ?  From  which 
it  may  be  inferred  that  it  was  soon  after  the  issuing  of  the 
summons,  and  before  the  declaration  was  put  in  before  the 
justice.  He  could  not  then  have  known  that  Dutcher 
sought  to  recover  back  any  payment  made  prior  to  the  last 
six  years.  It  ought  clearly  to  appear  in  all  such  cases, 
that  the  acknowledgment  related  to  the  identical  debt  or 
demand  which  is  sought  to  be  recovered  upon  the  strength 
of  it.[l]    (Sands  v.  Gelston,  15  John.  Rep.  511.) 


[1]  In  New  York  m'1840  it  wu  eaaoted,  that  no  acknowledgment  or  piomiM 
■ball  be  sufficient  eyidence  of  a  new  or  continuing  contract,  whereby  to  take 
the  case  out  of  the  statute  of  limitations,  unless  the  same  be  contuned  in 
some  writing  signed  by  the  party  to  be  charged  thereby ;  but  this  enactment 
doea  not  alter  the  effect  of  any  pa3rment  of  principal  or  interest,  §  110  N.  T. 
Code.  In  Wadsworth  v.  Thomas,  7  Barb.  44^,  it  was  held  that  a  promise^ 
made  since  the  Code  took  effect,  to  pay  a  debt  based  by  the  statute  of  limi- 
tations, before  the  Code  went  into  opeaMon^  will  not  rcTive  the  cause  of 
action,  unless  snch  promise  be  in  writing,  subscribed  by  the  promisors,  and  it 
was  held  that  this  interpretation  of  this  section  of  the  Code  did  not  give  to 
it  a  retrospeetiye  effect,  so  as  to  take  away  any  Tested  right  of  the  creditor. 
It  would  have  been  otherwise,  had  the  promise  been  made  before  the  Code 
went  into  effect. 

Prerions  to  this  section  of  the  New  Tork  Code,  a  debt  might  be  taken  out 
of  the  statute  of  limitations,  by  an  express  yerbsl  promise  to  pay  the  same,  or 
by  a  clear  recognition  of  the  pllsent  existence  of  the  demand.  Stafford  v. 
Richardson,  15  Weo.  306.  Allen  v.  Webster,  uf.  288.  See  also,  Van  Keeren  v. 
Parmelee,  2  Comst  513.  Bdl  v.  ftorrison,  1  Peters  362.  Rosevelt  v.  Mark,  6 
John.  Ch.  Br.  290.  Tompkins  «.  Brown,  1  Benio  247.  Sands  v.  Qelston,  15 
John.  511.  Cocks  «.  Weeks,  7  Hill  46.  Watkins  «.  Stephens,  4  Barb.  S.  C.  E. 
170.  Stafford  v.Biyant,  2  Page  45.  Murray  v.  Coster,  20  John.  570.  Soe  also 
Wetzell  V.  Bussard,  11  Wheat.  310.  Clemenston  v.  Williams,  8  Cranch  72. 

The  same  rale  was  recognised  by  Mr.  Justice  Stoiy  in  Bell  v.  Morrison, 
1  Peters  851.  In  all  those  cases  this  principle  was  laid  down,  that  there 
must  be  an  unquallfled  admission  tha^the  debt  is  due,  and  that  the  party  is 
willing  to  pay  it.  Such  an  admission  howeyer  was  considered  sufficient  to 
raise  an  implied  promise  of  payment,  although  no  express  promise  was 
fnrvyed.    See  Van  Keeren  v.  Parmelee,  3  Comst.  520.    If  the  aoknowledg- 
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UTIGA4  This  WM  ikot  a  case  of  open  unUqiddated  fluGtaal  ae* 

^J^^  coantf.      The  receipt  of   July  16th,  1814,  aettled   all 
T.  accounts  between  the  parties  m  relation  to  the  rent  on  lot 

l>«'«eh«.      ^^  35^  ^p  ^  Sept«:nber  29th,  1813.    If  the  plaintiff  be- 
low, upon  that  satdejaent,  paid  bj  miataka  more  tbaa  be 


mflnt  wu  qualified  in  a  way  to  lepd  the  praBumption  of  a  pmaaae  to  pay, 
H  was  of  no  avail.  Sanda  v.  Gelston,  15  John.  d20.  Bradly  v.  Yield,  3 
Wmi.  373.  Nor  ««•  an  adnowUdg^ent  of  Iko  «riglnil  joatiee  of  fte 
demand  anfflment  without  reoogniainf  the  pieaent  mjml^fmm  oi  liM  debt 
See  per  Mr.  Juatioe  Man^  in  Piurdy  v.  Auatin,  S  Wen.  189.  Allen  «.  We^ 
ster,  IS  id,  288.  A  promise  to  the  holder  of  a  choae  in  action,  anfficicnt  te 
take  tho  case  out  of  the  statute  of  limitations,  was  available  in  an  action  hf 
a  Bubsequent  holder.  Soulden  v.' Tan  ftensaeta^r,  S  Wen.  SSa.  In  Bead..*. 
WUUams,  S  Wash.  C  C.  &.  6, 14,  Mr.  Justice  Waahissten  aharsad  tka  juy, 
that,  "  AnythiBf  taodiiig  to  negative  a  promise,  mast  be  eonaidarod  aa 
qualifying  every  other  expreaision ;  and  that  as  the  whole  must  be  taken 
together,  it  amounted  to  a  refusal  to  pay,  which  can  never  be  conatrood  intd 
apraBMnetppay."    See  iiiriber  Angel  on  iMuiatiens,  p.  24.%  f  35. 

In  England,  if  a  debtor  aimply  aoknowMged  an  old  debt,  the  l»w  imfiiad 
from  that  aimpte  aoknowledgRaent  a  prntpiiie  to  pay.  Pbsll^  «.  PhiUipak  S 
Haia,  see.  85  Sagltfh,  Ch.  E.  SOO.  But  now,  by  9  Geo.  4,  c.  14»  a.  1,  a 
actions  of  debt,  or  upon  tbs  ease,  gronndod  upon  any  simple  ocatme^  na 
aoknowfcjdameat  av  prooiise  by  }n»nfa  only,  shall  hb  deemed  aofficient  eridenDS 
of  a  new  or  oaatianingronkneti  wfcere^  to  take  any  oaae  ant  of  tlia  ^pacaition 
of  the  enactments  of  the  Ul  Jac  1,  o.  16,  or  tha  10  Car.  1,  aeea.  2,  e.  i^ 
(Iriah  act)  or  to  depriTe  angr  party  of  the  benefit  theroo^  unless  aoek  ackasv* 
lodgment  or  promiae  shall  be  made  or  contained  by  or  in  aonaa  wiituig^  to  be 
signed  by  the  party  ohasgaable  thereby  ^  and  wheca  then  shall  be  two  or 
more  joint  <rontractorS|  or  exeoutora  or  admmiatratora  of  maj  oonteactor,  na 
stich  joint  contractor,  executor  or  administrator,  ahall  lose  tba  benefit  of 
said  enactments,  or  either  d  tliem,  Bo  aa  to  be  <diaifaable  in  raspee^  or  by 
reason  only,  of  any  written  acknowlodgmcRit  or  promise^  niado  and  aigned  by 
any  other  or  others  of  them :  provided  nothlag  thorein  oontainad  ahall  ali«, 
or  take  away,  or  lessen  the  e^at  of  any  payment  of  vqr  piittcifal  or  inlmai 
made  by  any  person,  whataee^«r;  provided  alsc^  thatm  aotiona  to  be  coan* 
menced  against  two  or  more  joint  eontraotora,  or  esaontars  er  adminiatratoi^ 
if  it  shaU  appear  at  the  trial  or  ofthcrwise  tiiat  the  plaintii;  thongh  banedby 
either  of  aaid  acti  er  tha*  noti  as  one  or  mors  of  auob  joint  oosfcbractms^ 
or  exeoutons  <>^  adoiiulstrators,  ahall  nevetthalma  ba  entitled  to  laeorsr 
against  any  other  or  others  of  the  dafendants,  by  rirtne  of  a  new  ackavw- 
ledgmen^  or  promiae,  or  ot^orwiae,  judgment  may  be  giren,  and  canto 
allowed  fer  the  plaintiflj  aa  to  snob  defendant  or  other  dafimdanto  againail 
whom  ha  ahall  Mosver,  and  £Mr  the  other  defendant  or  other  defendaate 
against  the  plaintiff.  See  sko  9 Geo.  4,  oh.  14,8688.2,3,4.  ThisfiratennflU 
ment  is  aa  analogous  to  i  110  of  the  New  YodcCoda,  that  i  hara  ooptod  it 
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ought  to  have  paid,  the  error  might  hare  been  corrected  ^  ^^'^ 
any  time  within  six  years,  i^d  the  excess  recovered  back,  — ^jj^^ — 
provided  the  niistake  wa»  of  a  chatBcter  by  which  the  law  t. 


entire.    The  decisions  under  it  in  England,  wiH  no  doubt  help  mAtttriany^  in 
coDstraing  f  110  of  ihe  N.  T.  Code. 

The  irrt  cImuw  of  this  euMtaMirt,  it  kal  beta  Wdi  hM  %  MtroBpectlTd 
o]Mrfttion  and  affUee  to  h  fnl  aakaowledgment  nuide  before  the  proviuone 
of  the  sUtutee  went  Into  tfieot,  i^thou^h  the  sdcBOwledgaMat  was  made 
helbre  the  pMamg  of  tiM  «0l.  Towler  v«  Oha«teitQ»,  S  11.  &  P.  610.  S 
Biogo,  asa.  AneeU  v.  AimU,  3  CUv.  &  F.  M3.  Anuier  v.  Cattle,  2  K.  & 
P.  367.  But  Me  per  Aolft,  Moon  ».  Dwden,  12  Jur.  138-^ExGh.  And  the 
cause  yna  at  issue  before  that  time.  HiUiatd  «.  Lenaid,  M.  &  M.  297.  la 
Ansell  V.  Ansell,  the  only  evidenoe  to  take  tne  case  out  of  the  statute  of 
Uiflitations,  was  parol  aoknowledgnieai^  and  it  was  submitted  hj  the  defen* 
dant  that^  einse  the  statute  0  Geo.  4,  such  an  acknovledgment  wss  not 
sttffloieat  ^  and  lot  the  plaintiff  it  was  insisted,  that  as  the  action  was  com- 
menoed  befiore  the  1st.  of  Jsnuaiy,  1829,  when  the  aot  came  into  operationi 
its  provisions  did  not  t^pjfiy*  Lord  Chief  Justice  Tkntsu>U(,  was  of  opinion 
that  the  words  of  the  aot  had  relation  to  the  time  of  tdaL 

The  statute  sa^ra  tha  promise  *^nnst  be  aig^ed  bjr  the  party  chargeable 
thereby."  Tberefore,  aa  acknowledgment  written  and  signed  by  another 
persoQ)  at  the  request  oC  the  promifor,  is  Aot  sujQfieient.  Hyde  v.  Johnson, 
3  Soott,  289  i  2  Bing.  N.  C.  776;  2  Hodges,  92.  Money  deposited  with  a 
Uudtr^  %9  mok^if  lent,  with  a  si^peradded  obligation,  that  it  is  to  be  paid 
when  csUed  for;  and  ooasefuently  if  not  noticed  for  six  yean  it  will  be 
afieoted  by  the  statute  of  limiteUons.  Per  Auham^  dvinUMU  Pollock,  C.  B 
PoU  «.  Cleg,  16  M.  k  W.  312  \  11  Jur*  289  {  16  Law  J.  Exch.  210. 

The  aoknowledgmentmust  amount  to  a  dfatinct  promise  to  pay,  or  a  distiisel 
aeknowledgnent  tiia*  the  sum  is  daa.  Bwket  v.  Cbnreh,  9  Csir.  &  P.  309* 
And  the  oonstrttetioa  of  the  aoknowledgment  if  dmibtfiil  is  for  the  oonrt ;  if 
it  be  ecplained  by  extrinsie  facis,  Ihey  arerfcr  the  oonsideration  of  the  juty* 
Morren  «.  I^th,  3  Mee.  &  W.  402.  8  Car.  k  P.  246*  1  Horn,  h  F.  109 
8  Jur.  619. 

If  a  delttidaat,  by  letter,  admit  a  baJaaee  due,  wltiumt  aaying  the  amaonti 
it  is  snffi^ent.  Diok^naott  9.  Hatfteld,  J  Carr.  &  P*  46;  1  M.  &  Eob.  141. 
B«t  if  Um  whole  «ffcl«iee  be  merely  proof  of  the  writing  and  no  proof  of  the 
orljgin^  oause  of  aotion,  the  plaintiff  oaa  only  reeoter  nominal  damages.  tUL 
**!  beg  to  say  I  eabnot  oomply  with  yio«r  request  The  best  wa|r  for  yea 
WMid  be  to  aend  me  the  bttl  you  hold,  and  draw  aaolh^r  for  the  balsaoe  of 
your  money  £30  9s.  9d."-^H0ltf  a  rafloient  aekaewladgment  of  Ihaft  turn 
being  d»ek  Bobbs  ••  fiumphriea  10  Bing.  446.  4  M.  Jc  Scott,  28^.  A 
bwikmpt,  wrote  a  feller  to  1.  Sii  which  he  alkded  to  a  debt  of  £98,  and  stated, 
MUM- tf^Mi,  ms  Mows :— *<  By  tha  end  of  next  mouth  I  shall  have  my  banhect' 


DtttoheTi 
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But  having  slept  upon  Ui 


UTICA,      did  not  hold  him  concluded. 

Augmt,  1824.  /.  ,.     . 

— '^[~j^ —  rigl^ts  \intu  the  statute  of  limitations  has  attached,  and 
▼.  haying  failed  to  show  an  acknowledgment  on  the  pait  of 


Dtttoher. 


account  here,  and  I  shall  remit  the  sum  due  to  you  in  a  draft  on  them.'* 
Seld  a  sufficient  promise  to  answer  the  statute  of  limitationa  and  a  pies  of 
bankruptcy  Long  v.  Mackenzie,  4  Carr.  &  P.  463.  A  letter  from  the  defend- 
ant to  the  plaintiff  wherein  he  says : — *^I  can  nerer  be  happy  until  I  hvre  not 
only  paid  you,  but  aU  to  whom  I  owe  money,"  and  "your  aooonnt  is  quite 
correct ;  and  oh !  that  I  were  going  to  enolose  yon  the  amount  of  it."  UM 
that  this  was  eyidence  to  go  to  the  jury  of  an  acknowledgment  of  the  ddii. 
Dodson  V,  Mackey,  4  Ney.  &  M.  327.  Ad.  &  E.  225  N.  Qimt*.  Whether 
proof  of  such  letters,  together  with  proof  of  a  bill  drawn  more  than  six  yesn 
ago,  by  the  plaintiff  on  tile  defendant,  and  accepted,  would  entitle  the  plain- 
tiff to  reooYer  nominal  damaa»  ?  id.  See  also  Bird  v.  Gammon,  5  Seott^ 
213.    3  Bing.  N.  C.  883.    3  Hodges  224. 

So,  the  following  letter  was  held  to  oontain  a  sufficient  acknowledgment^ 
"  I  do  not  desire  that  you,  or  any  other  of  ray  ereditors  should  loee  ^^at  I 
owe  them.  As  you'  have  mentioned  the  Umitaticm  aot^  I  answer  at  one^ 
tfaatil  am  ready  to  put  it  out  of  my  power,  to  take  advantage  of  that  aet, 
and  will  immediately  give  yon  my  note  for  whatever  amount  is  due  to  you. 
To  pay  you  now,  or  within  a  year,  I  am  utterly  unable.  It  is  of  eonrse 
indispensable  that  the  exaot«um  I  owe  you  be  fixed,  iviiether  yon  accept  my 
note  or  not.  I  have  clearly  shown  you,  in  a  fomier  letter,  that  your  aeooont 
is  not  in  accordance  with  the  estmiata  upon  wUoh  you  agreed  to  do  tiha 
work.  If  you  cannot  produce  the  estimate,  it  ia  certainly  reaaonable  that 
some  (and  considerable)  deduction  should  be  made.  Tou  wiA  perhaps  saj 
what  deduction  you  are  prepared  to  make,  and  I  shall  be  glad  if  it  be  aueh  aa 
will  allow  me,  with  justice  to  my  other  creditors,  to  give  you  my  note  for 
the  amount,  or,  if  possible,  to  borrow  it  from  a  friend,  whidi  I  have  the  hope 
of  doing,  and  wipe  the  account  entirely  from  your  hooka.  I  am  fully  aeoaiUe 
and  thankful  for  the  forbearance  you  have  ahown,  hut  I  caonoi  move  a  step 
in  the  way  to  give  you  aatisfaotion,  and  do  juatioe  to  my  other  creditoi% 
until  the  sum  actually  due  you  be  asoertained."  Gardner  «.  McMahon^ 
6  Jur.  712,  Q.  B.  So  alao— **  As  to  the  sum  of  XlOO,  which  you  lent  nae^ 
whether  stook  or  money  I  do  not  know,  I  always  believed  it  had  been  paid 
almost  immediately  by  C.  S.  as  he  had  money  of  mine."  This  ackaowledgw 
ment,  on  C.  S.  negativing  the  Uct  of  payqient,  was  held  anffideot  to 
warrant  the  juiy^s  finding  for  tiie  plaintiff.    Brown  «.  Brown,  9  Jur.  255. 

A  defendant  having  a  claim  against  the  plaintiff,  ttie  latter,  at  the  foot  of 
his  bill,  acknowledged  the  debt  as  foUows  :— "  By  Mr.  Laoey's  biU."-4eaT. 
ing  a  blank  for  the  amount.  H«  then  wrote  below,  "  Agreeably  to*  ibe 
request  above,  I  send  you  my  bill,  which  I  will  thank  you  to  peroae,  eoDeci^ 
and  frbvor  me  with  a  bill  for  the  balanoe."  Setd,  sufficient  Waller  9. 
Lacy,  1  Scott,  N.  K.  186;  1  Han.  &  G.  58;  8  Dowl.  P.  C.  563;  4  Jur.  435. 
See  Waugh  «.  Cope,  6  Mee.  &  W.  824.  So  an  absolute  promise  in  writii« 
to  pay  an  amount  whan  aaoertained  ia  good ;  even  when  ooupledwith  extna 
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the  defendant  sufficient  to  take  the  case  out  of  the  statute,  ^  ^^^-^^^^ 

xLuRUst)  1824 

no  inquiry  can  now  be  had  into  any  accounts  between  the  ■ 


parties  in  relation  to  the  rent,  prior  to  that  settlement. 

*It  was  objected  upon  the  argument,  that  the  opinion  of 
tiie  court  of  common  pleas  in  relation  to  the  statute  of  lim- 
itations was  not  excepted  to*  It  is  true  that  that  part  of 
tike  bill  of  exceptions  which  relates  to  the  statute  of  limita- 
tions, after  statiog  the  point  raised  by  the  counsel  to  the 
court,  and  their  decision  upon  it,  omits  the  usual  conclu- 
sion,  "to  which  opinion  of  the  said  court,  the  counsel  for 
the  said  George  did  then  and  there  except."  But  I  think 
we  are  authorised  in  considering  that  omission  as  matter 
of  accident  and  mistake,  in  drawing  up  or  copying  thd  bill 
of  exceptions.  Th^  whole  matter  contained  in  the  bill  of 
exceptions  upon  tha^  point,  would  have  been  irrelevant  and 
impertinent,  unless  the  opinion  expressed  by  the  court  had 
in  fact  been  excepted  to.    We  cannot  suppose  that  respect- 


Claxk* 

V. 

Batelier. 
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■io  purol  evidaooe  m  to  tlie  amoaat.  Choslyn  v.  Balbj,  4  Too.  &  C.  238. 
**  I  h»Te  reoetyed  the  articles,  which  together  with  tha  cash  oYorpaid  on  the 
lettlemeat  of  your  account  amoonts  to  £80  78.,  which  sum  I  will  pay  in  two 
years." — ^£Mi(^  first,  that  it  was  evidence  of  an  account  stated  of  debts,  which 
would  become  due  in  twx>  years,  so  as  to  defeat  a  plea  of  the  statute  of  limi- 
tations, in  an  action  brought  within  eight  ywn  afterwards.  Wheaily  «. 
WUIiMBs,  1  ICee.  &  W.  S93,  Tyr.  &  G.  Ip43. 

When  part  pofmnU  it  tujieuni 

Where  a  sp^ifio  i^um  of  money  is  due,  the  mere  fact  of  the  payment  of  a 
less  sum  is  some  eyidence  of  a  part  payment  to  take  a  debt  out  of  the  statute, 
Bum  &  Bolton,  15  Law  J.  N.  S.,  C.  F.  97 ;  but  not  if  these  two  admitted 
demands  then  due,  and  it  is  doubtful  to  which  the  payment  was  meant  to 
apply,  id.  per  Tindai  ch.  Words  used  at  the  time  of  makmg  a  payment 
qualify  it,  but  it  is  for  the  jury  to  judge  of  the  truth  of  a  statement  aocom* 
panying  the  admission  of  a  prcYious  payment.  17  L.  J.  Ezch.  357.  Nor 
will  mich  part  payment  avail,  nmless  it  be  made  under  such  circumstances 
as  warrant  a  jury  in  inferring  a  promise  to  pay  the  residue.  Wainman  v. 
Kynmaa,  1  Exch.  B.  118;  16  L.  I.,  Exoh.  382.  A  payment  of  interast 
within  six  years  by  one  of  several  joint  contractors  will  take  the  debt  tut  of 
the  statute  of  limitations  as  against  all.  Wyatt  v.  Hodson,  8  Bing.  209 ; 
1  M.  &  Scott  242.  An  unsigned  written  acknowledgment  by  the  defendant, 
of  a  payment  made  by  him  will  avoid  the  statute  of  limitations.  Cleave 
w.  Jones,  (in  error)  15  Jnr.  5,  15.  20  L.  J.  Exeh.  238.  So  would  a  sim* 
pie  entry  of  partial  payment  in  an  aooount-book  of  the  defendant^  id.  iS^aN 
Ms  a  verbal  acknowledgment  of  part  payment  would  also  be  snfilQient.  id. 
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UTIC A,      able  counsel  would  thus  unnecesBarilr  inciimber  tbe  reooid* 
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— T— or  that  they  would  seek  to  impose  upon  tbe  couit,  bj 

V.  appearing  to  statte  an  exception  which  w»b  not  in  bet 

^"'^^^^      taken. 

Where  there  is  any^dispute  as  to  the  fects  which  go  to 
prore  the  making  of  a  new  promise,  ther«,  wbetfier  a  suffi* 
cient  acknowledgment  or  promise  has  been  made  to  take  the 
case  out  of  the  irtalute,  is  a  mixed  questioa  of  law  and  fact, 
to  be  passed  upon  by  the  jury.  But  when  the  facts  axa 
undisputed,  it  is  for  the  court  to  detemme  wh«ftber  the> 
take  the  case  out  of  the  statute  or  not.  Here  it  was  not 
denied  that  Clarke  made  the  decltmtion  relied  upon  as 
OTidence  of  an  acknowledgment  of  the  debt.  Whether  it 
amounted  to  a  sufficient  acknowledgment  or  not,  was  an 
unmixed  quetrtion  of  law.  •   ■ 

The  opinion  expressed  by  the  court  was  erroneons,  and 
properly  excepted  to. 

If  the  plaintifTs  demand  is  limited  to  the  period  subse- 
quent to  the  settlement  of  July  16tfa,  1814,  ha  has  no  groond 
for  a  recovery.  Since  that  period,  there  has  been  no  final 
settlement  between  the  parties.  All  the  receipts  have  been 
upon  account,  except  that  of  October  1st,  1817,  given  by 
Walter  to  Webb  for  $94,87  which  purpoitad  to  be  in  full 
for  two  years'  rent.  Mr.  Morrell  sweaVs  expressly  that  Mr. 
Webb  had  no  authority  to  give  a  receipt  in  AiU ;  that  his 
instructions  to  the  clerks,  of  whom  Webb  was  one,  were  to 
[•6801  receive  any  money  •which  Mr.  Clark's  tenants  should  pay, 

and  give  receipts  on  account.  That  receipt,  therefore, 
is  to  be  considered  as  a  receipt  en  account  merely.  Now 
the  rent  which  has  fallen  due  since  September  29th,  1819, 
up  to  which  period  it  was  settled^  by  the  receipt  of  July 
16th,  1814,  and  the  commencement  of  this  suit,  without 
calculating  any  interest,  exceeds  by  some  dollars  the  aaaoanl 
paid  by  the  plaintiff.  Mr.  Morrell  states  the  bcdance  of 
principal  and  interest  due  Mr.  Clarke,  upon  an  accurate 
calculation  upon  this  principle,  on  the  8th  day  of  January, 
1821,  when  this  suit  was  commenced,  to  have  been  $10.73^ 
Whether  Mr.  Clarke,  therefore  exacted  and  received  from  the 
plaintiff  at  any  period  more  rent  than  was  due  to  him,  is 
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not  the  questiofi.    Wbaterer  he  receired,  he  ouBed  to  the      XJTKK, 

general  credit  of  the  plaintiff;    and  in  thii  action  the  — —- 

inquiry  is,  has  the  defendant  receired  more  from  the  plain**  y. 

tiff  for  rent  than  he  i^as  entitled  to  ?    The  evidence  clearly      ©«»*o^ 
diows  that  he  has  not;  and  the  plaintiff  below,  therefore, 
it  not  entitled  to  recover. 

Bat  it  was  said,  apon  the  aigmneni,  tiiat  a«  more  than 
$50  had  been  paid  by  the  plaintiff  to  the  defendant  fer  rent 
within  six  years,  the  judgment  was  supported,  whether  the 
optnioQ  expressed  by  the  court  as  to  the  statute  of  limita- 
tions was  right  or  wrong.  It  is  undoubtedly  true,  that  a  • 
judgment  will  not  be  reTened  on  accoiuit  of  an  erroneous 
opinion  expressed,  or  decision  made  by  the  court,  where  it 
clearly  appears  thai  the  error  did  not  or  could  not  have 
affected  the  error  or  the  judgment.  [1]  But  this  rery 
position  implies  that  we  are  to  look  beyond  the  letter  of 
the  exception  into  the  case  itself,. to  ascertain  ^pdiat  tkt 
effect  of  the  error  was.  Now  it  is  perfectly  clear  that  if 
the  court  had  charged  the  jury  that  all  accounts  between 
the  parties  prior  to  the  last  six  years  were  barred  by  the 
statute  of  limitations,  they  could  not  have  given  a  verdict 
for  the  plaintiff;  for  within  the  last  six  years  he  had  not 
paid  as  much  as  he  owed  the  defendant ;  and  this  point, 
therefore,  properly  arises  upon  this  exception. 

But  although  this  view  of  the  case,  if  I  am  correct  in  it, 
is  conclusive,  it  may  be  well  briefly  to  consider  that  which, 
upon  the  argument^  was  treated  as  the  main  point  in  the 
cause;  It  is  embraced  in  the  exception,  that  the  pajnnenta 
made  by  •the  defendant  in  error,  were  made  voluntarily  [*6811 

virith  a  iiill  knowledge  of  all  the  facts  in  the  case ;  and 
admitting  that  they  exceeded  the  amoun'  legally  due,  and 
that  the  statute  of  limitations  was  out  of  the  question^  the 
excess  could  not  be  recovered  back,  the  mistake  being  in 
Usw  and  not  in  fact. 

Although  there  are' a  few  dicta  of  eminent  judges  to  the 

[1]  WlUov^lif  V.  CooM tofdc,  3  HiU  38S.  Bttt  ft  aew  trial  wiU  bt 
gmntod  for  ^m  nuB-diraotten  of  the  Judge,  ftltfaough  th«  eridaiMe  nifty  hfttt 
Wfttraated  the  Terditft  Jband,  where  the  chftnoes  ftre  eqaal,  thftt  tbe  verdiot 
nndted  £n>m  tbst  mi»dkeotk>ii.  Wardell «.  Hugh!,  3  VTen.  41$.  Seeftlse 
Cowea  &  Hill's  noteg,  475,  and  authorities  there  oited. 
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UTICA^^^  contrary,  I  consider  the  current  and  weight  of  autlioritiet 
as  clearly  establishing  the  position,  that  where  money  is 
paid  with  a  full  knowledge  of  all  the  facts  and  circum* 

Dutoker.  atances  upon  which  it  is  demanded,  or  with  the  means  of 
such  knowledge,  it  cannot  be  recovered  back  upon  the 
ground  that  the  party  supposed  he  was  bound  in  law  to 
pay  it,  when  in  truth  he  was  not.  [1]  He  shall  not  be 
permitted  to  allege  his  ignorance  of  law ;  [2]  and  it  shall 
be  considered  a  voluntary  payment. 

This  position  was  broadly  stated  by  Buller»  J.,  in  Lowry 
v.  Bourdieu,  (Dougl.  470,)  without  any  question,  or  the 
eiqpression  of  any  doubt  or  disapprobation  by  the  rest  of 
the  judges.  Although  it  is  true  that  that  case  may  have 
been,  and  probably  was  determined  on  the  ground  that  the 
policy  upon  which  the  premium  had  been  paid  was  a  gam- 
ing policy,  that  the  parties  were  in  pari  delicto^  and  that 
the  law  would  not  aid  the  plaintiff  in  recovering  back  what 
he  had  paid  under  such  circumstances ;  still  it  is  not  to  be 
supposed  that  Lord  Mansfield  and  Mr.  Justice  Ashurst 
would  have  suffered  the  dictum  to  have  passed  without 
animadversion,  if  they  had  not  assented  to  its  correctness 

[1]  Hunt  If,  Raasmtniw'i  adm'n,  8  Wheat  174 :  Cond.  400,  S.  C.  1  Petan 
Sup.  C.  B.  1,  S.  C.  3  MMon  342.  Chaplin  o.  Layton,  %  Pagh  189.  3.  C. 
18. Wen.  407,  Bro<»n's  Maxims,  3d  ed.  18;^.  KcCutjr  v.  Pecaiz,  2  Ruas.  k 
My.  014  :  Cond.  102.  In  the  lant  case  the  huahand  obtained  a  diToioe  firooi 
his  wife,  and  believing  it  to  be  legal  when  it  was  not,  renounced  his  titie  to 
his  wife*s  property,  supposing  he  had  no  lawful  titie  thereto ;  he  also  was 
ttnder  a  mistake  of  iact,  as  to  the  amount  of  the  property  renounced,  wfaiA 
tiie  other  party  knew,  but  withheld  the  information  which  he  should  have  dis- 
dosed ;  the  relief  was  granted  on  mixed  considerations.  See  Av*  Ch.  Digest, 
by  Waterman,  tit.  Mistake  of  Law. 

[2]  There  uem*  to  be  a  distinction  between  mere  ignoramm  of  law,  which 
is  incapable  of  proo(  and  a  mistake  of  law,  which  can  be  established  by  evi- 
danoe.  Laurence  v.  Aeaubin,  2  Bail  Law,  E.  623;  and  Senator  Paige  m 
Chaplin  v.  Laytin,  18  Wen.  423,  adopted  this  distinction;  fee  Hall  v.  Reedl, 
2  Barb.  Ch.  505. 

But  if  a  party,  acting  in  ignorance  of  a  plain  and  settied  principle  of  law 
is  induced  to  give  up  a  portion  of  his  indisputable  property  to  another,  undci 
the  name  of  compromise,  the  court  of  equity  will  relieTe  hira  firom  the  effMt 
of  his  mistake.  Naylor  «.  Winch,  1  Sim.  k  Stu.  505 ;  but  where  a  cdnpio- 
mise  of  a  doubtful  claim  is  entered  into  fairly,  with  due  deliberation,  and 
npon  consideration,  the  court  will  not  enquire  into  the  adequacy  of  the  coo 
aideration,  id.  555. 
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In  Knibbs  «.  Hall,  (1  Esp.  N.  P.  Cas.  83,)  a  tenant  was  .  ^^Cf  „. 
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yt  permitted  to  recoi/*r  back  from  his  landlord,  or  to  be  — -7-7 

allowed  by  way  of  set  off,  a  sum  of  money  which  he  had  y. 

paid  beyond  the  rent  which  was  actuaUy  due  from  him-  I^*^^ 
The  landlord  demanded  25  guineas,  and  threatened  him 
with  a  distress  if  he  did  not  pay  it.  The  tenant  insisted 
that  he  had  taken  the  premises  at  20  guineas,  and  offered 
to  pay  that  sum ;  but  under  the  supposition  that  he  could 
not  defend  himself  against  the  distress,  paid  the  25  guineas, 
and  was  not  permitted  to  recover  back  or  set  off  the  excess, 
it  being  held  a  voluntary  payment.  So  in  Brown  v. 
McKinnally,  (1  Esp.  N.  P.  Cas.  279,)  and  Marriott  v. 
Hampton,  (2  Esp.  N.  P.  Cas.  546,)  the  same  principle  was 
recognized. 

•In  Buller  t;.  Harrison,  (Cowp.  556,)  the  money  was  paid  [•682 

under  a  mistake  in  fact.  The  assurer,  upon  a  representa- 
tion that  a  loss  had  been  sustained  by  one  of  the  perils  cov- 
ered by  the  policy,  paid  the  insurance  to  the  agent  of  the 
assured.  But  soon  learning  that  it  was  a  foul  lossj  in  the 
language  of  the  case,  he  gave  notice  to  the  agent  of  the 
fact,  and  also  not  to  pay  over  the  money.  The  only  ques- 
tion discussed  in  the  case  was,  whether  in  judgment  of  law 
the  money  had  been  paid  over  by  the  agent  before  he 
received  the  notice.  The  plaintiff's  right  to  recover  against 
the  principal  was  not  questioned. 

Tlie  case  of  Bilbie  v.  Lumley,  and  others,  (2  East,  469,) 
was  also  an  action  by  an  underwriter,  to  recover  back  from 
the  assured  JCIOO,  which  he  had  paid  upon  the  poUcy.  The 
ground  on  which  the  action  was  brought  was,  that  the 
money  had  been  paid  under  a  mistake,  the  defendant  not 
having  disclosed  to  the  plaintiff,  at  the  time  the  insurance 
was  effected,  a  letter  relating  to  the  time  of  the  sailing  of 
the  ship  insured,  which  it  was  admitted  was  material.  But 
it  appeared  that  before  the  loss  was  adjusted  and  the 
money  paid  on  the  policy,  all  the  papers,  including  the  let- 
ter in  question,  were  submitted  to  the  plaintiff.  The  counsel 
for  the  plaintiff  put  his  case  on  the  broad  ground  that  it 
was  sufficient  to  sustain  the  action,  that  the  money  had 
been  paid  under  a  mistake  of  the  law,  the  plaintiff  not  beii^ 
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xmCA.      apprised  at  the  time  of  the  fdjmev^,  that  the  concealment 

"^   '  of  the  particular  ctrcumstance  diaolosed  ia  the  letter  wae  a 

Y.  defence  to  any  action  which  might  hare  been  hrought  ob 

^^«'*  the  policy.  When  the  case  was  stated  at  bar.  Lord  Ellen* 
horongh  would  not  hear  it  argued.  He  aaid  be  h«d  nerer 
heard  of  a  case  in  which  a  party  who  had  paid  money  to 
another  ToluntarOy,  with  a  fuU  knowledge  of  all  the  facta 
of  the  case,  had  been  peaaaitted  to  recorer  it  back»  cut 
account  of  hie  ignorance  of  the  law,  except  the  caae  of 
Chatfietd  t;.  Paiton,  (in  a  note  to  BiiUne  v.  Landey)  in 
«rhich  Lord  Kenyon^  at  nisiprius^  had  dropped  an  intkna- 
tion  of  that  sort.  NoWyUponexacninatiesi,  it  \nll  be  found  that 
in  the  case  of  Chatfield  v.  Paxton,.  a  majority  of  the  judges 
put  the  case  upon  the  ground  that  the  payment  bad  beea 
[*688]  Q^ade  by  the  plaintiff,  not  urith  afuU  knowledge  ^ofthefocts^ 

but  only  under  m  blind  su^icion  of  tka  case.  Lord  Ellen* 
borough  sa3rs  that  it  was  so  doubtful  «m  what  point  that 
case  turned,  that  it  was  not  ordered  to  be  reported. 

In  Stevens  ti.  Lynch,  (Id  East,  aS,)  the  plaintiff  was  the 
indorser,  and  the  defendant  the  drawer  of  a  bdl  of  ex* 
change.  The  defence  was^  that  the  plaintiff  had  girea 
time  to  the  acceptor  after  his  di^onor  of  &e  UU.  But  il 
appeared  that  the  defendant,  with  a  full  knowledge  of  thsl 
fact,  said,  '*  I  know  I  am  liaUe,  and  if  Jones  (the  acceptiir) 
does  not  pay  it,  I  will."  Hie  court  say  the  deisndaal 
made  the  proanise  with  a  full  knowledge  oi  all  the  circum* 
stances,  and  caniiot  now  defend  Imnself  uposi  the  groiaid 
of  his  ignorance  of  the  law  when  he  made  the  prmise. 

The  cdmeB  ot  Chatfield  v.  Paxton,  and  of  Biie  t;.  Dick- 
son, (1  Term  Rep.  ^5,)  were  cited  for  the  plaiatifF  upon 
the  argument*  But  the  court  said  they  considered  those 
cases  to  have  proceeded  on  the  mistake  of  the  person  pay- 
ing the  mcmey  under  an  ignorance  or  misapprdiension  of 
the  facts  of  the  case. 

In  the  late  case  of  Brisbane  v.  Dacres,  (5  Taimt.  144,} 
this  subject  was  elaborately  considered  by  the  court  gf  com- 
mon pleas,  and  the  principle  of  Bilbie  u.  Lumley  rfecog- 
nixed  and  adopted.  Brisbane  was  the  captain  of  a  frigalo 
belonging  to  a  sqisadron  under  the  command  of  Adasfial 
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DttcrM,  the  testator  of  the  defeadant,  upon  the  Jaaiaica      VXICA, 
station ;  and  in  obedience  to  the  orders  of  the  admiral,  in  — — -; ■ 

*  Clurke 

April,  1808,  he  received  on  board  his  frigate  t700,000  be-  t. 

longing  to  government,  and  proceeded  with  the  same  to  ^»*«^' 
Portsmouth*  He  also  received  on  board  between  one  and 
•two  millions  of  dollars  belonging  to  individuals,  to  be  deli- 
vered at  the  bank  of  England.  The  government  and  indi- 
vidual money  was  delivered  acccMrding  to  order,  and  Cap- 
tain Brisbane  received  from  the  government  fyr  the  freight 
of  the  former  £850;  and  from  the  bank  of  England, 
upwards  of  J^TOOO  for  the  freight  of  the  latter.  He  paid 
over  to  the  admiral  one  third  of  the  sums  thus  received, 
under  the  belief  that  he  was  legally  entitled  to  it ;  bat  upon 
discovering  that  he  was  not,  be  brought  this  action  to  reco- 
ver it  back.  It  was  shown  to  be  the  usag^in  the  navy, 
for  the  captains  of  vessels  carrying  public  and  private  trea- 
sure, *to  pay  one  third  of  the  freights  of  the  same  to  the  [*C84' 
commander  of  the  squadron  to  which  they  belonged,  though 
it  was  admitted  that  since  1801,  the  admiral  had  in  such 
cases  no  legal  claim  to  any  portion  of  the  allowance*  But 
the  court  held  that  the  money  having  been  paid  with  a  full 
knowledge  of  all  the  circumstances  and  facts  in  the  case, 
could  not  be  recovered  back  because  it  had  been  paid 
under  a  misapprehension  of  the  law.  As  to  the  freight  for 
the  money  beloi^og  to  individuals,  it  was  held  that  Cap- 
tain Brisbane  had  no  right  to  carry  it ;  that  the  whole  of 
that  part  of  the  transaction  was  illegal ;  and  that  the  par- 
ties being  in  pari  delicto,  the  law  would  aid  neither.  But 
as  to  the  other  portion  of  the  demand,  it  was  put  upon  the 
broad  ground  which  I  have  stated  against  the  opinion  of 
Mr.  Justice  Chambre.  Mr.  Justice  Gibbs  says,  where  a 
man  demands  money  of  another  as  a  matter  of  right,  and 
he  pays  it  with  a  full  knowledge  of  the  facts  upon  which 
the  demand  is  founded,  he  never  can  recover  back  the  sum 
he  has  so  voluntarily  paid.  By  submitting  to  the  demand^ 
he  that  pays  the  money  gives  it  to  the  person  to  whom  he 
pays  it,  and  closes  the  transaction  between  them.  He  who 
receives  it  has  a  right  to  consider  it  as  his  without  dispute ; 
and  it  would  be  most  nischievoue  and  unjust,  if  he  who 
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has  acquiesced  in  the  right  by  sach  vokntatry  paymem 
should  be  at  lib^y  at  any  time  within  the  statute  of  limr 
itations,  to  rip  up  the  matter,  and  recorer  back  the 
money. 

Against  these  cases  and  a  variety  of  others  in  which  the 
same  principle  is  acknowledged  with  more  or  less  distinct- 
nessy  there  is  nothing  to  oppose  but  the  dictum  of  De  Grey, 
Ch.  J.  in  Farmer  v.  Arundel,  (2  Black.  Rep.  885,)  and  of 
Lord  Mansfield  in  Bize  v.  Dickson,  (1  Term.  Rep.  285.) 
The  observation  of  Ch.  J.  De  Grey  is,  that  "When  money 
is  paid  by  one  man  to  another,  as  a  mistake  either  of  fact 
or  of  law,  or  by  deceit,  an  action  will  lie  to  recover  it 
back.*'  But  in  that  tase  the  actien  was  not  sustained,  al- 
though the  money  had  been  paid  by  the  plaintiff  under  a 
clear  mistake  of  law.  The  case,  therefore,  not  only  did 
not  call  for  the  dictum,  but  is  in  direct  hostility  with  it. 
The  proposition  of  Lord  Mansfield  in  Bize  v.  Dickson 
was,  that  "  Where  money  *i8  paid  under  a  mistake,  which 
there  was  no  ground  to  claim  in  conscience,  the  party  may 
recover  it  back  in  an  action  of  assumpsit."  If  his  IcMrd- 
ship  meant  mistake  in  fact,  the  proposition  is  undoubted ; 
and  that  he  did  so  mean  and  express  himself,  Mr.  Justice 
Gibbs,  in  his  opinion  in  Brisbane  v.  Dacres,  infers  with 
great  force,  from  the  circumstance  that  Lord  Mansfield  had 
six  years  before,  in  Lovny  v.  Bourdieu,  heard  it  said  by  Mr. 
Justice  BuUer,  that ''  money  paid  in  ignorance  of  the  law 
could  not  be  recovered  back,"  and  had  not  dissented  from 
the  doctrine ;  and  Buller,  justice,  sat  by  him  in  Bize  v. 
Dickson,  and  would  not  have  heard  the  contrary  of  that 
doctrine  stated  without  noticing  it.  The  only  point  to 
which  the  attention  of  the  defendant's  counsel,  in  Bize  v. 
Dickson,  seems  to  have  been  directed  was,  whether  the 
case  came  within  the  principle  of  Grove  ».  Dubois,  (1 
Term  Rep.  112 ;)  and  the  court  having  expressed  an  opin- 
ion that  it  did,  he  abandoned  the  case,  without  adverting  to 
the  distinction  that  in  Grove  v.  Dubois,  the  broker  had 
been  allowed  merely  to  set  off  his  demand,  and  here  he 
sought  to  recover  back  a  sum  which  he  had  actually  paid. 

Chief  Justice  Mansfield  in  Brisbane  v.  Dacres,  in  advert 
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ingto  these  propositions  of  Ch.  J.  De  Grey  and  Lord  Mans-      tITiCA, 
field  says,  "It  certainly  is  very  hard  upon  a  judge,  if  a  rule      ^     — ' 
which  he  lays  down  generally,  is  to  be  taken  up  and  car-  v. 

tied  to  its  full  extent.    Great  caution  ought  to  be  used  by      ^*<^'«- 
the  court  in  extending  such  maxims  to  cases  which  the 
judge  who  uttered  them  never  had  in  contemplation.** 

If  money  paid  under  a  mistake  of  the  law,  though  with 
a  full  knowledge  of  the  facts  in  the  case,  can  be  recovered 
back  in  all  cases  where  the  party  to  whom  it  is  paid  is  not 
in  conscience  and  equity  entitled  to  it,  what  is  the  practi- 
cal distinction  between  a  mistake  in  fact  and  mistake  in 
law.  A  party  who  has  paid  money  under  a  mistake  in 
fact,  cannot  recover  it  back  unless  he  is  equitably  entitled 
to  it.  The  inquiry  in  every  case,  therefore,  must  be,  not 
wh^her  the  money  was  paid  under  a  misapprehension  of 
the  law,  or  in  ignorance  of  the  fact,  for  that  is  immaterial, 
but  whether  the  party  to  whom  it  was  paid  can  in  equity 
and  conscience  retain  •it.    If  he  cannot ;  if  there  was  any  l*686J 

mistake  of  any  character,  he  shall  refund. 

If  this,  be  so,  why  has  this  question  been  so  frequently 
and  elaborately  discussed,  not  only  in  the  English  but  in 
our  own  courts  ;  and  not  only  in  the  courts  of  common 
law,  but  in  courts  of  equity  ?  How  are  the  cases  of  Bilbie 
V.  Lumley,  and  of  Brisbane  v.  Dacres  to  be  reconciled 
with  this  principle  ?  Wh'vt  ground  of  conscience  or  equity 
had  Admiral  Dacres  for  retaining  the  money  paid  to  him  ? 
He  had  neither  incurred  hazard  nor  rendered  any  labor  or 
service  in  its  transportation.  Captain  Brisbane  was  not  his 
servant,  nor  was  the  ship  which  carried  it  his  property. 
Chief  Justice  Mansfield,  in  his  solicitude  to  avoid  collision 
with  the  dicta  of  Chief  Justice  De  Grey  and  Lord  Mans 
field,  does  indeed  suggest  a  ground  of  equity  for  the  defen- 
dant. He  says,  "  So  far  from  its  being  contrary  to  equum 
et  bonum  I  think  it  would  be  most  contrary  to  e^jum 
et  bonum  if  he  were  obliged  to  repay  it ;  for  see  how  it  is  : 
If  the  sum  be  large,  it  probably  alters  the  habits  of  his 
life  ;  he  increases  his  expense^';  he  has  spent  it  over  and 
over  again ;  perhaps  he  cannot  pay  it  at  all,  or  not  with- 
out great  distress."    If  th^  fact  of  having  expended  the 
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UTICA,      money,  or  of  its  being  inconvenient  to  repay  it,  in  a  suffi 

— — .'  cienl  ground  of  equity  to  enable  the  party  who  has  receiTed 

y.  it  under  a  mistake  of  law  to  retain  it,  I  apprehend  that  it 

w*ch«-  YriU  practically  amount  to  the  same  thing  as  holding  that 
it  shall  not  be  recovered  back.  But  with  great  respect,  1 
think  his  lordship  might  better  have  denied  those  dicta  to 
be  law,  as  Lord  EHenborough  did  in  Bilbie  v.  Lumlie,  than 
to  have  sought  to  evade  them  by  this  gloss. 

Chief  Justice  Marshall  thought  there  was  a  distinctiao 
between  a  mistake  in  fact  aad  a  mistake  in  law,  when  be 
said  in  Hunt  v.  Rousmanier,  (8  Wheaton,  215,)  *'  Althoagfa 
we  do  not  find  the  naked  principle  that  relief  may  be 
granted,  on  account  of  ignorance  of  law,  asserted  in  the 
books,  we  find  no  case  in  which  it  has  been  decided  that 
plain  and  acknowledged  mistake  in  law  is  beyond  the  reach 
of  equity/'  Chancellor  Kent  thought  such  a  distinction 
existed,  when  he  said  in  Lyon  v.  Richmond,  (2  John.  Ch. 
Rep.  51,)  "Courts  do  not  undertake  to  relieve  parties  from 
•687]  their  acts  and  deeds  *fairly  done  on  a  full  knowledge  of 

facts,  thougb  under  a  mistake  of  the  law.  Every  man 
is  to  be  charged  at  his  peril  with  a  knowledge  of  the  law ; 
there  is  no  other  principle  which  is  safe  or  practicable 
in  the  common  intercourse  of  mankind!"  The  principle 
upon  which  courts  refuBe  to  relieve  against  mistakes  in  law 
is,  that  in  the  judgment  of  law  there  is  no  mistake  ;  every 
man  being  held,  for  the  wisest  reason,  to  be  cognizant  of 
the  law.  The  act,  therefore,  against  which  the  party  seeks 
relief  is  his  own  voluntary  act,  and  he  must  abide  by  it. 
This  principle  steers  entirely  clear  of  the  conscience  or 
equity  of  the  transaction. 

In  this  case,  therefore,  the  rent  having  been  reserved  in 
sterling  money,  and  its  value  in  our  currency  being  fixed 
by  statute,  and  therefore  a  question  of  law,  if  the  plaintiff, 
on  settling  his  rent  at  the  rate  of  £4  Hs.  currency  for  £2 
10s.  sterling,  acted  under  an  erroneous  impression  that  that 
was  its  legal  value,  he  cannot  now  recover  back  the  excess. 
The  rent  was  demanded  l^y  the  landlord  as  his  right.  By 
submitting  to  the  demand,  as  Mr.  Justice  Gibbs  expressed 
it,  he  gives  the  money  to  the  party  to  whom  he  pays  it 
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mA  closes  the  transartioBi  fer  evcr^    The  jndgnent  ot  the  p^^^f ' 
common  pleas  must  be  reyersed. 


▼. 


Judgment  «ef  cevetsaL 


Orsbr  against  Storms.((I)  t 

A    plaintiff 
having  a  right 

Trespass,  for  taking,  driving  away,  amd  conveitmg  three  to  personal 
tsowB  and  a  calf  of  the  plaintifl^  tried  at  the  Westchester  Sno^er^  ftr  an 
circait,  October,  1824,  before  Williams,  C.  Judge.  indefinite  time, 

'  '  '  .         >ia*y  maintain 

The  plea  v^  the  general  issue,  with  notice  thaft  the  cat^  trespass  for 
tie  were  distrained  by  the  defendant  damage  feasMit»  and  where!  father 
impounded  and  sold  according  to  the  statute,  dee.  !<>*»«*      ^ 

*At  the  trisd,  it  appeared  that  the  platntiflTs  daughter  was  \*688 1 

manried  to  an  intern peraite  husband  about  19  j^ar^  before ;  daughter, 
the  plaintiff  promised  his  dauirhter  two  cows  when  she  went  ^*"^^  ^'  ^^\^ 

*  *  °  young,     conti- 

to  housekeeping  with  her  husband,  which  was  about  two  uued  in  her 
years  after,  when  the  jilaiiiftiiff,  in  o*der  to  secure  to  her  the  ^^^^^^,em^. 
use  of  two  cows,  loaned  them  to  her  and  her  husband ;  and  the        father 

might      main- 

thej  had  the  cows  with  their  increase  alterwards.  Two  tain  trespass 
of  the  cows  and  the  calf  in  question  were  the  stock  of  the  ©7  the!"  young 
old  cows  leaned.  The  other  cow  in  quefiftion  was  loaned  £rom  the  pos- 
bjr  him  to  his  daughter  about  three  years  before  the  triafl.  daughter  or 
The  two  cows  first  loaned  had  been  kiBcd  by  the  husband,  J*"f^,^'' 
and  one  of  them  sold  by  the  consent  and  direction  of  the  One  pur- 
plaintiiT;  andthedaughter  and  her  husband  purcSiasedano-  upon  \  decree 
ther  cow  with  the  avails  with  the  Mke  consent.     The  other  <>J  *^^  court  of 

chancery.     He 

was  used  in  the  family.  The  old  cows,  or  their  young,  had  may  enter 
continued  in  the  family  from  the  time  of  their  being  loaned ;  taJ^^si^sslon 
were  used,  and  ezchanired  for  others  as  occasion  f  equired,  without   writ, 

and    heing   so 

always  with  the  concurrence  of  the  plaintiff.  *  in  possession. 

The  cfefendant  distrained  the  cattle  about  the  17th  of  ^^J^  ^J^^^^ 

July  1824,  as  damage  feasant  on  certain  premises  which  ffojartt. 

be  claimed  fis  the  proprietor  and  possessor^  and  over  which  if  he  "^ter  for- 
cibly, he  would 
be    subject   to 
(•]  ThoB  CMiM  WM  dMilfed  ill  IWbouMf  t«m,  1826,  an  indiotment. 
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ALBANY,     he  had  exercised  variouf  acts  of  ownenhip;   and  aftei 

Feb.  1826.  -  .    ,  »  , , 

— -■ wards  caused  them  to  be  sold. 

Oraer 

T.  The  defendant's  counsel  moved  for  a  nonsuit,  on  the 

Stormt.  ground  that  the  cattle  were  not  in  the  plaiotifTs  possession ; 
but  in  the  possession  of  the  defendant.  The  motion  was 
overruled. 

The  counsel  then  submitted  whether  a  title  had  been 
shown  in  the  plaintiff  to  the  two  cows  and  calf  raised  bj 
the  djLUghter  and  her  husband ;  and  the  judge  decided  that 
it  had. 

The  defendant  then  proved  that  the  land  on  which  he 
^  distrained  the  cattle  in  question  was,  on  the  1st  of  June« 

1824,  sold  and  conveyed  to  him  by  a  master  in  chancery, 
as  the  lai^  of  the  plaintiff,  and  his  son-in-law^  and  his 
daughter  and  others,  pursuant  to  a  decree  of  the  court  of 
chancery  against  them.  The  defendant  entered  upon  the 
land  so  purchased  by  him,  in  the  latter  part  of  June,  or  on 
the  1st  of  i^ljy  1824;  turned  his  horse  upon  it,  and  author^ 
[*689]  ized  another  to  depasture  *his  horse  there,  who  did  so 

There  were  no  cattle  on  the  land  when  the  defendant 
entered ;  nor  did  hi  meet  with  any  resistance ;  nor  was 
he  forbidden  to  enter  by  any  one.  There  was  no  house 
on  the  lot.  It  appeared  that  the  son-in-law  had  been  in 
possession  of  it  17  years  before,  and  up  to  the  time  of  the 
entry.  Subsequent  to  his  first  entry,  the  defendant  had 
several  times  turned  his  horse  upon  the  land  and  author- 
ized another  to  turn  in  a  horse,  who  had  done  it  accord* 
ingly ;  and  once  before  distraining  had,  on  finding  cattle  upon 
the  lot,  turned  them  into  the  street,  and  turned  in  his  own 
horse:  but  on  retiring  took  him  away.  He  had  also 
requested  the  daughter  to  give  him  possession  of  the  lot, 
which  she  had  declined. 

The  judge  charged  the  jury,  that  though  the  defendant 
*  had  the  right  of  possession,  he  had  not  made  out  such  an 
actual  possession  as  entitled  him  to  distrain ;  and  the  jury 
found  a  verdict  for  the  plaintiff. 

R.  R.  Voris,  for  the  defendant,  moved  foi  a  new  triaL 
He  insisted  that  the  plaintiff  had  not  made  ou  a  title  to  the 
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youne  of  the  two  cows  first  loaned.    The  defendant  had  a  ALBXny, 

^        ®  Feb.  1820. 

right  to  enter  and  take  possession ;  (McDougall  v.  Sitcher, 


Oner 
1  John,  Rep.  42 ;  Taylor  v.  Cole,  3  T.  R.  202 ;  Hyatt  t;.  y. 

Wood,  4  John.  Rep.  150 ;  Rol.  Abr.  738 ;)  and  having  done       ^*"«™- 

80,  his  right  to  distrain  was  complete* 

As  to  the  plaintifTs  title,  he  said  the  young  of  tame  ani«  ' 

mals  belonged  to  the  hirer  of  the  dam,  unless  otherwise 

agreed.    (Cowen's  Treat.  ^60.    8  John.  436.)    The  very 

object  of  this  lending  was  that  the  daughter  should  have 

the    profit   of  the   cows,  which  included  their  young. 

Besides ;  these  cows  were  promised  before  marriage ;  19 

years  before  the  trial;   and  being  delivered  upon  such 

consideration;  they  and  their* young  remaining    in  the 

daughter's  use  and  possession  so  long,  the  character  of  a 

loan  ceased ;  and  the  husband  became  the  absolute  owner. 

A.  Ward,  contra.    No  doubt  the  plaintiff  had  such  a  con- 
structive possession  as  entitles  him  to  bring   trespass.  • 
(Putnam  v.  Wiley,  8  John.  Rep.  432.     1  T.  R.  180,  190, 
id.  12.    *2Saund.47,a,c,d,k.    2Bul8tr.268.    Bac.  Abr.           [•690 
Execution  (H.)  1.) 

The  plaintiff  made  a  mere  loan  of  the  cows,  and  might 
resume  the  possession  at  any  time.  (Putnam  v.  Wiley,  8 
John.  Rep.  432.) 

The  defendant  was  not  in  actual  possession ;  nor  had  he 
a  right  to  take  possession  without  ejectment.  There  is  no 
dispute,  that  the  former  possessor  was  in ;  and  had  not 
abandoned  the  possession. 

Citria^  per  Savage,  Ch.  J.  The  first  question  to  be 
considered  is,  whether  the  plaintiff  had  such  a  property  in 
the  cattle  as  to  be  able  to  maintain  trespass?  For  this  pur- 
pose, he  must  have  had  the  actual  or  constructive  posses- 
sion at  the  time ;  and  the  latter  is,  when  he  has  such  a 
right  as  to  be  entitled  to  reduce  the  goods  to  actual  posses- 
sion at  any  time.[l]  (8  John.  Rep.  435.  Bac.  Abr. 
Trespass  (C.)  2.  1  T.  R.  480.)  As  to  one  of  the  cows 
there  is  no  question ;  and  as  to  the  residue,  he  does  not 

[1]  Boot  V.  Cluuidler,  10  Wea.  110 
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^^^mk     "^^^  ^^^^  ^  ^^^^  /eliriquish^d  his  property ;  fiet  had  hb 

^ 8on«iii4aw  fbe  ustf  oJ  the  cOwa  for  any  specific  time.    He 

V.  DO  doubt  intend^  the  odwe  for  the  t»e^  hie  dau^iter ; 

bat  did  hot  mean  t0  place  them  wheie  her  husband,  or  In 
creditors,  could  dispose  of  them.  He  acted  aeeeifdkig  la 
the  dictatee  of  humanity ;  and  wiill  be  j^oteeted  by  law, 
while  he  retail  the  right  of  the  property  ia  hisEiaelf,  as  that 
dranre  after  it  the  fight  of  poseessioB.  In  my  opinion  the 
pkiiiltifT  bsid  a  right  to  bring  this  aetiod,  and  mast  recoFer, 
mileae  the  diefetidaat  had  a  rif^t  t^dietrMi  tke  cattle* 

To  justify  as  for  k  dtetiese  dann^  feaaanty  Ae  defead- 
anl  maet  shew  that,  he  had  actual  possession  o£  the  haA 
trespassed  vefw».  That  he  had  the.  1^1  title  aa  against 
the  plaintiff  there  it  no  doubt.  Had  he  a  right  to  take 
possession  himself,  or  should  be  be  driteft  to  hie  action  of 
ejectment  ? 

In  the  ease  of  f  aylof  Vs  Gole^  (3  T.  R.  S98,)  to  u  action 
of  trespass  the  defendant  pleaded,  that  by  rirtoe  of  ^fe,fa. 
he  sold  the  jnterest  in  a  certain  term  m  the  opeiu  boose  to 
T.  H.,  who  afterwards  entered  itito  the  house,  the  door 
being  open ;  and  peaceably  and  quietly  oitpefled  the  plan* 
[*691]  ^  tiff.  *To  this  plea  Ih^  plaintiff  demurred ;  a»d  Lord  Ken- 
yon  says,  ^*  It  is  true  thilt  {leriieos  havii^  only  a  rigkt,  aie 
not  to  assert  that  right  by  force ;  if  any  tiolence  be  used, 
it  becomes  the  strbjeet  of  a  criminal  proeeewtion.  The 
question  is,  whethei^  a  person  having  a  right  ol  poaeeesiaD, 
may  not  peaceably  aeserl  if,  if  he  do  not  transgreae  the  hnra 
of  his  country.  I  think  he  may ;  far  a  person  Who  has  a 
right  of  entry,  may  enter  peaceably ;  and  being  in  posses- 
sion, may  retain  it;  and  plead  that  it  is  his  soil  and 
freehold.^' 

The  case  of  Taunton  v.  Costar,  (7  T.  R.  427,)  was  an 
action  of  replevin .  The  defendant  was  tenant  from  year  to 
year.  TThe  landlord  (the  plaintiff)  gave  notice  \o  quit,  but 
the  defendant  retained  possession  after  the  end  of  the  year. 
The  plaintiff  entered,  and  put  Ms  cattle  upon  the  locta  m 
quo ;  and  the  defendant  distrained;  upOn  which  the  plaintiff 
brought  replevin.  Lord  Kenyon  said,  "  The  case  is  too 
plain  for  argument.    Here  is  a  tenant  from  year  to  year. 
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« 
whose  term  expired  upon  a  proper  notice  to  quit  j  a&d    ^^^?^* 
because  he  holds  over  Id  defianoe  of  h.w  and  justice,  W 


Qnor 
now  attempts  to  canvert  the  Ifiiwfu)  e/Mry  of  his  landlord  r. 

into  a  trespass.  If  an  action  of  trespass  had  been  hrouf  ht,  b*m«i»» 
it  is  clear  that  the  landlord  could  have  justified  under  a 
plea  of  Hberitm  teneTnentumJ^  This  case  is  very  much  like 
the  present.  It  has  been  decided,  that,  under  a  sale  by  a 
sheriff  upon  Ji.fa,y  the  tenant  becomes  quasi  tenant  at  will 
to  the  purchaser.  The  same  reason  holds  in  case  of  a 
sale  by  a  master  in  chancery.  They  are  both  judicial 
sales.  The  defendant  then  was  landlord  to  the  son-in-law ; 
and  entered  peaceably,  after  the  tenant's  interest  had 
expired.  Taunton  v.  Costar  shows  that  no  action  of  tres- 
pass could  be  sustained  agiuinst  the  defendant ;  nor  had 
the  tenant  a  right  to  distrain  the  defendant's  eattle  when 
he  had  put  them  in  the  lot. 

In  this  courts  too,,  there  is  abundant  authority  to  justify 
the  entry  of  the  defendant.  The  case  of  McDougall  v. 
Sitcher,  (1  John.  40,)  decides,  that  the  purchaser  of  real 
estate  under  a  Ji.  fa,,  may  enter  peaceably ;  although  th^ 
defendant's  property  is  on  the  premises,  and  they  are 
occupied  by  the  defendant's  servants.  In  that  case,  the 
servants  of  the  former  owner  occupied  the  shop  in  the  day, 
and  locked  it  at  night.    •The  next  motning  the  purchaser  [•692 

was  in  possession;  and  the  court  said  that  a  purchaser  at  a 
sheriff  *s  sale  may  enter  upon  the  property  left  in  the  situa- 
tion this  was  by  one  who  was  defendant  m  the  judgment ; 
that  he  may  retain  the  possession,  and  plead  it  to  be  his 
soil  8«id  freehold,  to  any  suit  brought  by  the  debtor. 

Ip  the  ^ase  of  Hyatt  v.  Wood,  (4  John,  150,)  the  lan- 
guage of  the  court  is  still  stronger,  and  justifies  the  idea  that» 
as  between  the  partief^  and  landlord  may  enter  by  force 
upon  a  tenant  at  sufferance,  and  turn  him  out ;  though  as 
between  the  landlord  and  the  people,  he  would  be  subject 
to  an  indictment.    (People  «.  Nelson,  13  John.  340.) 

The  judge  at  the  trial  of  this  cause  was  of  opinion  that 
the  defendant  had  not  such  a  possession  in  fact,  as  would 
authorize  the  distress.  Taunton  «*  Costai,  I  thtak,  shows 
that  he  must  lie  considef ed  in  poiMssmu    J^e  had,  in  fact^ 
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ALBANY,  taken  all  the  possession  the  property  was  susceptible  of 

Feb   1825  •  *       r        ^  r 

'- '—  and  was  the  only  person  lawfully  in.    He  was  therefore 

Hubrouck  - 

V.  authorised  to  distrain.    In    my  judgment,  the  plaintiff 

Scfaoonmaker.  cannot  recover,  and  a  new  trial  must  be  granted 

New  trial  granted. 


Hasbrox7CK  and  others  against  Schoonmaker.  (a) 

In  teMpan  for  In  trespass  quare  clausam  fregit,  and  for  cutting  wood 
So  act,  i^r!  aiid  timber,  contrary  to  the  statute,  (1  R.  L.  625.)  The 
wiifto^''  toM*  pl*i"^*ff  recovered  $.6,  which  the  court  at  October  term, 
pufl  where  the  1824,  trebled  on  motion ;  but  they  refused  to  treble  the 
u^'^'iJai^tiS  co8*8'  (3  Cowen's  Rep.'a46,  S.  C.)  The  defendant  after- 
$50,  in  favor  wards  perfected  a  iudmient  in  his  own  favor  for  his  costs^ 

of  the  plaintiff,       ,  .  ,  ^      o 

he    muat    pay  Whlch 

costs    to     the  .  ,  , 

defendant.  *  *  # 

C.  H.  Ruggles  now  moved  to  strike  out. 

"  /.  Sudam,  contra. 

Curia,    The  particular  statute,  (1   R.  L.  525,)  upon 
which  the  plaintiiTs  recovered,  would  doubtless  have  given 
r*693]  them  fall  •costs,  under  the  words,  "to  be  recovered  with 

costs  before  any  court  having  cognizance  of  the  suit." 
But  the  5th  section  of  the  act  extending  the  jurisdiction 
of  justices,  denies  costs  in  all  cases  cognizable  before  a 
justice,  unless  the  plaintiff  recover  more  than  $50.  (Laws 
vol.  4,  80  c.  (a)  This  does  awaylind  completely  repeals 
the  particular  clause  touching  the  costs  in  the  act  itself, 
and  throws  the  case  upon  the  general  a/bt  concerning  co8ta» 
which  clearly  gives  them  to  the  defendant. 

Motion  denied 

(«)  This  eaiiM  was  decided  in  Feb^naij  ieim,  163S. 

^)  A»«naeted  ■«■.  47,  oh.  t»8  •.  S9««  * 
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♦  ,  XJTICA, 

Andrus  against  Bealls  and  others,  (a)  Augmt,  1824. 

Andnu 

Placita  of  August  term,  1823 — Memorandums  of  war-       Beaiii. 
rants  of  attorney — ^memorandum  of  May  term,  1823.         '  R^ord  of  pro- 
ceedings in  M». 

Jefferson  county^  ss.  The  people  &c.  sent  to  the  sheriff  ment  in  debt 
of  Jefferson  county  their  writ  close  in  these  words,  to  wit :  ^^^^^  ^^ 
The  people,  &c.  to  the  sheriff  of  the  county  of  Jefferson,  puty  sheriff; 
greeting:  Whereas  David  J.  Andrus,  heretofore,  to  wit, in  w^it^of'deciJ 
the  term  of  August,  A.  D.  1819,  in  our  supreme  court  of  ™**®"»  P*«*^ 
judicature)  before  our  justices  of  the  same  court,  at,  &c.  by  it  is  no  ui- 
bill  without  our  writ,  and  by  the  judgment  of  the  same  yure«ef*L  ^n 
court  recovered  against  Joseph  D.  Bealls,  David  Smith,  •^^^io"  on  » 
David  Hale,  Joseph  Sterling,  Elishu  Morton,  Almerin  puty  aKeriff 
Tucker  and  Caleb  Earl,*  a  certain  debt  of  $10,000 ;  and  l^^^'}^  ^^  J^^ 
also  $91.95,  which  in  the  same  court  were  adjudged  to  the  faithfai  perfor- 
said  David  •J.  Andrus  for  his  damages  which  he  had  sus-  ™"*^riLQ^"i 
tained  as  well  on  occasion  of  the  detaining  of  that  debt,  as  ^^.  ^^  ^J^ 
for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  deputy,  &c. 
expended,  whereof  the  said  Joseph  D.  Bealls,  &c.  were  ^\egid  ^  de- 
convicted  as  by  the  record  and  proceedings  thereof  remain-  5*"^*^  ^i  .*^? 
mg  m  our  said  court,  before  our  justices  aforesaid,  mam-  become  iruoi- 
festly  .appears.  And  afterwards  now  here,  comes  the  ][^uea^  ^o£ 
said  David  J.  Andrus,  before  the  iustices  aforesaid,  by  R.  ^***c*^  ***•  ■^- 

.  letiea   request- 

Lansing,  his  attorney,  and  according  to  the  form  of  the  ed.the  iheriff 
statute  in  such  case  made^  and  provided,  gives  the  same  ^m™  w»  o? 
court  here  to  understand  and  be  informed,  that  the  said  fice.  [i] 
judgment  was  so  recovered  against  the  said  Joseph  D.  fence  for  sore. 
Bealls,  &c.  as  aforesaid,  upon  and  by  virtue  of  a  certain  ^**  *"  "lu*^ 
bond  or  writing  obligatory  in  the  penal  sum  of  $  1 0,000,  bear-  bond  of  in- 
ing  date  the  18th  day  of  March,  A.  D.  1816,  sealed  with  tbrobUgee  ne- 
the  seals  of  the  said  Joseph  D.  Bealls,  &c.  under  and  sub-  f^*^*^^*®  ^^ 

^  fend   the    suit 

•ffftinst     him, 
[1]  See  tlM>  Bemaid  v.  Dttfing,  11  Wen.  28.  ^   ^)^^    hi 

was  damnified 
within  the  tenns  of  the  bond. 

Thos,  where  »  deputy  sheriff  ooUeoted  money  on  a/,  /k  and  neglected  to  pay  it  oyer,  and 
the  sheriff  being  attached  for  not  returning  the  writ,  paid  the  money  voluntarily,  without 
defending  the  attachment  suit ;  yet  held^  that  the  sureties  in  the  bond  of  indemnity  givan  by 
Hke  depaty  to  the  sh«iff;  wen  liable. 

[a)  This  eanae  was  decided  iaAuguit  term,  ISSM. 
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0TICA,       ject  to  a  certain  condition  thereunto  subscribed,  wherebjr 

— -^- •"  after  reciting  that  whereas  the  abo^e  named  Joseph  D 

y.  Bealls  was»  at  his  special  instance  and  request,  appointed 

BeailB.       Y^y.  jjjp^  ^^  gg^j^  David  J.  Andrusy  a  deputy  sheriff^  under 

.Declaration  him  the  said  David  J.  Andrus,  v^rithin  and  for  the  county 
hi.  ^^Bettfng  of  Jefferson,  it  was  declared  by  the  said  condition,  that 
^e!^h  orthe  ^  *^®  ^'^  Joseph  D.  Bealls  did  and  should  faithfully  serve 
bond  of  a  de-  and  execute  within  the  said  county  of  JeflTeraon,  all  writs, 
an/  aureTies*  Warrants,  precepts  and  processes  to  him  directed  and 
being  a  copy  committed,  issued  from  good  and  lawful  authority,  and 

♦f  the  writ  of     ,       _  '  ,  ♦,    v       t     •  .    .      "^        , 

tei.  fa.  (Yid.  3  should  perform  and  execute  all  the  duties  pertaining  to  the 

5th \ra.  ^from  office  of  ^  deputy  sheriff,  required  by  the  laws  of  the  state 

4th  Lond.  ed.)  of  New  York,  and  should  save  and  keep  harmless  and 

Condition  of  indemnified  the  said  David  J.  Andrus,  his  executors  and 

bond  recited,     administrators,  of  and  from   all   actions,  suits,  troubles, 

costs,  charges,   damages   and  expenses  whatsoever,   on 

account  or  by  reason  of  any  mal-feasance,  mis-feasance  or 

non-feasance  of  him  the  said  Joseph  D.  Bealls,  in  his  said 

office  of  deputy  sheriff,  then  the  said  obligation  should 

be  void  and  of  no  effect,  otherwise  the  same  should  be 

and  remain  in  full  force  and  effect.     And  the  said  David 

Cohmwtoisd.  J.  Andrus  also  givea  the  saSd  supreme  court  of  judicature 

ject  of  the  oth-  here  to  understand  and  be  informed,  that  the  bill  of  him 

graal  aeUoB.     |.j^  g^j^  David  J.  Andrus,  in  the  said  action  in  which  be  so 

recovered  such  judgment  as  aforesaid,  was- exhibited  upon 

[•695]  *the  first  Monday  of  January,  in  January  term,  A.  D.  1819; 

Farther  and  that  said  action  was  commenced  for  and  upon  certain 

breaches  of  the  condition  of  the  aforesaid  writing  obligatory, 

by  the  sdd  Joseph  D.  Bealls,  befone  the  exhibiting  of  the 

bill  aforesaid.    And  the  said  David  J.  Andrus,  for  a  further 

and  other  breach  of  the  said  condition  of  the  said  writing 

obligatory,  according  to  the  form  of  the  statute  in  such  case 

made  and  provided,  gives  the  said  court  of  the  people 

aforesaid  here  to  understand  and  be  in£ovm/ed,  that  after 

the  making  of  the  said  writing  obligatory,  and  while  the 

•aid  Joseph  D.  Bealls  was  deputy  sheriff  as  aforesaid,  he 

did  not  execute  the  office  of  deputy  sherilf  aecor^Bg  tc 

law,  nor  did  he  keep  harmless  and  indemfiify  the  said  Da* 

vid  J.  Andrus  of  and  from  all  actions,  suits,  troubles,  ccsts, 
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lAarges,  dattiages^  and  expenses  whatdoerer,  ^vt  aCGOtmt  j^^^^^* 
of  anymal-feasance,.  mis-feasance,  or  non-leawaide  of  him    "  Ai.Armi    ' 
the  said  Joseph  D.  Bealls,  in  said  office  of  depoty  shenff;  t. 

bat  that  the  said  Dtm^  J.  ABdrus  bath  been  made  liable       "^^^^^ 
to  the  paymentrof  a  lat«ge  sttrn  of  monefi  tov^ity  tire  sumol  Piuntiff  mad« 
tT7  31,  on  a  ieit&tum  fieri  fctciai  issued  o^  of  the  s^ipreme  moneys     c!^^ 
eoiirt  of  jodicature  of  the  peopJe  of  the  staile  of  New  YoA,  ^^^^^^^^ 
ift  farer  of  Wheeler  Barnes,  plaintiff,  a^nst  Abel  Ff ank-  and  not  paid 
tm,  Josej^  Diekey  afnd  Lodowick  Scdisbiiry^  delendattts^'^^^' 
which  said  writ  of  t^i^tatmt  fieri  facia$  was  dif  ected  to  the 
sheriff  of  Jefferson  cemifty,  and  was  eonamnlted  to  the  eade 
of  Joseph  t>.  Be^ilU)  as  depvrly  sheriff  of  said  Datid  J** 
Andrus,  the  said  Datid  then  being  sheriff  "of  said  ccnmty  of 
Jefferson,  and  while-  the  said  Joseph  £).  Bealls  etereised 
said  office  of  depnty  sheriff,  to  be  executed  according  to^ 
law,  which  said  sum  of  money,  together  with  the  sum  of      • 
$87  69,  being  fbr  interest  due  the  said  Wheeler  Bamee  oa 
the  monies  directed  t^  be  levied  on  the  execution  aforesaid, 
and  the  costs  of  collectii^  the  sstee,  in  th^  whole  amount- 
ing to  a  laige  sum  of  mo^ey,  to  wit,  the  snm  of  tKJS,  the 
said  David  J.  Andrus  has  been  eblig^  to  pi^^  and  bath 
paid  to  said  Wheeler  Bartifes,  to  wi*j  on  the  3lst  day  of 
January,  1839,  ih  cooiseqiience  of  the  negligence  and  fraud 
of  the  said  Joseph  D.  Bealls,  while  deputy  idieriff  as  aforS'- 
saH,  fend  in  consequence  ef  the  said  Joseph  D-  Bealls  not' 
paying  the  money  received  by  him  on  said  etfecution  either 
to  the  said  David  •J.  Andrus  or  to  said  Wheeler  Barnes,  [•696) 

which  last  breach  of  the  condition  so  assigned,  the  said 
David  J.  Andrus  doth  aver  and  give  the  court  here  to 
understand  and  be  informed,  is  a  farther  and  other  bt^eaoh 
of  the  condition  than  the  said  breaches  fbr  and  by  reason 
of  which  be  obtained  said  judgment  so  recorded  by  lutn  as 
aforesaid,  and  for  which  aaid  other  and  %rther  breatdti  of 
the  aforesaid  condition  of  the  said  writing  obligatory  tfa6 
said  David  J.  Andru,  hath  humbly  besought  trs  to  provide 
him  a  proper  remedy :  And  we  bfeing  wfllbg  that  what  ie  just 
in  this  benalf  should  be  done,  do,  according  to  the  form  cf 
the  statute  in  such  case  made  and  provided,  command  yoa, 
that  by  honest  and  lawful  m^  of  your  bailiwick,  you  make 
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UTICA,      known  to  the  said  Joseph  D.  Bealls,  &c.,  that  they  be 

August,  1824.  ,-  .1..  r.  -.,. 

■  ^^^^ —  belore  our  said  justices  of  the  supreme  court  of  judicature 
T,  aforesaid,  on  the  first  Monday  of  May  next,  at  the  City 

^*"*'       Hall  of  the  city  of  New  York,,  to  show  cause  why  execu- 
tion should  not  be  had  and  awarded  against  them  upon  said 
judgment  so  obtained  as  aforesaid,  for  the  damages  which 
the  said  David  J.  Andrus  hath  sustained  by  reason  of  the 
said  further  and  other  breach  of  the  said  condition  of  the 
said  writing  obligatory,  if  it  shall  seem  expedient  for  the 
said  Joseph  D.  Bealls,  &c.,  so  to  do,  and  further  to  do  and 
receive  what  our  said  court,  before  our  justices  thereof, 
shall  then  and  there  consider  of  them  in  this  behalf;  and 
have  you  then  there  the  namep  of  Ijbose  by  whom  you  shall 
so  make  known  to  them,  and  this  writ.     Witness,  &c.  at, 
piSLtiff^r^  dec,  the  18th  day  of  January,  A.  D.,  1823.    At  which  day. 
turn  day;  Be-  before,  &c.  at,  &c.  comes  the  said  David  J.  Andrus,  by  R 
^tuBoS^  Lansings  his  attorney ;  and  the  sheriff,  to  wit,  Jason  Fair 

banks,  Esquire,  sheriff  of  Jefferson  county  aforesaid,  here 
now  returns,  that  by  John  Doe  and  Richard  Roe,  honest 
and  lawful  men  of  his  bailiwick,  he  made  the  within  named 
Joseph  D.  Bealls,  &c.  to  know  that  they  be  before  the  said 
justices,  at  the  day  and  place  in  the  said  writ  mentioned, 
to  show,  dec.  as  by  the  said  writ  they  are  required,  and  as 
the  said  sheriff  is  therein  commanded;  and  that  the 'said 
Caleb  Earl  had  nothing  in  his  bailiwick  by  which  he  could 
AppMnnoe  ^^^  1*™  know,  nor  is  he  found  in  the  same.    And  the 
of  defendants,  said  Joseph  D.  Bealls,   &c.,  being  solemnly  demanded, 
[•697]  come  by  William  D.  Ford,  their  attorney,  •and  hereupon 

the  said  David  J.  Andrus  prays  that  execution  may  be 
adjudged  to  him  against  the  said  Joseph  D.  Bealls,  dec,  of 
the  debt  and  damages  aforesaid,  according  to  the  force,  form 
and  effect  of  the  said  recovery,  &c. 
Pnyer  of  exe.      And  the  said  Joseph  Sterling,  Caleb  Earl  and  Almerin 
S^^^rfam.  Tucker,  three  of  the  defendants  above  named,  come  and 
f^^^  ^  defend  the  wrong  and  injury,  when,  dec.  and  say  that  the 
dfifendinti.       said  plaintiff  hath  not  sustained  e^y  damage  by  reason  of 
any  matter,  cause,  or  thing  in  the  said  condilfi»n  of  the 
said  bond  or  writing  obligatory. contained,  neither  hath  the 
said  plamtiff  become  liable  to.  pay,  or  been  obliged  U\  pay, 


Andrns 

T. 

Bealls. 
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hath  paid  the  said  sum  of  money  in  the  said  asfignment  ^  UTICA, 

the  said  supposed  other  and  further  breach  of  the  laid  ^ 

condition,  as  is  set  forth  in  the  plaintiff's  declaration,  by 
reason  of  any  fraud  or  negligence  of  the  said  Joseph  D. 
Bealls,  in  the  said  office  of  deputy  sheriff  under  the  said 
plaintiff,  as  sheriff  as  aforesaid.  Wherefore  they  say  that 
the  said  plaintiff  ought  not  to  have  execution  against  the 
said  three  defendants  for  the  said  supposed  other  and 
further  breach  of  the  said  condition  of  the  said  bond  or 
writing  obligatory  mentioned  in  the  declaration  of  the  said 
plaintiff;  and  of  this  they  put  themselves  upon  the  coun- 
try, &c. 

And  the  said  Darid  Hale,  David  Smith,  and  Elihu  ^  ^^^^^^ 
Morton,  three  oth^r  of  the  said  defendants  above  named,  defeadantB. 
for  plea  in  this  behalf  say,  that  after  the  making  of  the 
said  bond  in  the  declaration  of  the  said  plaintiff  mentioned, 
and  before  the  delivery  of  the  said  writ  of  testatum  fieri 
facias  to  the  said  Joseph  D.  Bealls,  the  said  Joseph  D. 
Bealls  was,  and  did  become  totally  insolvent,  which  fact 
being  well  known  to  the  said  plaintiff  and  the  said  three 
other  defendants,  they,  the  said  three  other  defendants, 
before  the  delivery  of  the  said  writ  to  the  said  Joseph  D. 
Bealls,  urged  and  requested  the  said  plaintiff  to  amove  and 
discharge  the  said  Joseph  D.  Bealls  from  the  said  office  of 
deputy  sheriff,  for  the  purpose  of  indamnifpng  them,  the 
said  three  other  defendants,  as  the  bail  of  the  said  Joseph 
D.  Bealls  against  the  insolvency  of  the  said  Joseph  D. 
Bealls,  which  the  said  plaintiff  neglected  to  do;  whereby 
the  said  three  other  defendants,  as  the  bail  of  the  said 
Joseph  D.  Bealls,  were  deprived  of  any  means  of  indemni- 
fying •themselves  against  the  insolvency  of  the  said  Joseph  [•698] 
D.  Bealls;  and  this  they  are  ready  to  verify;  wherefore 
they  pray  judgment  if  the  said  plaintiff  ought  to  have 
execution  against  them,  for  the  said  other  and  further 
breach  of  the  said  condition  of  the  said  bond,  as  set  forth 
in  the  said  declaration. 

And  the  said  three  defendants  last  named  for  a  further  Anoilwr  Bp» 
plea,  &c.  say,  that  the  said  writ  of  testatum  fieri  facias  same  defend 
mentioned  in 'the  plaintifPs  declaration,  was  delivered  to  •**^ 


Bedls. 
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unCA,      :the  said  Joeeph  !)•  BeaUfl  aftter  the  isa^Bg  thereof  to 

— — '  wit,  on  tlie  I3th  day  «f  January,  1818;  and  after  the  retum 

T.  day  thereof,  to  wit,  on  the  20th  day  of  April«  1822,  a«nik 

was  altered  in  this  same  eouitj  t'equiiiog  the  said  David  J* 
Andrus  to  return  the  said  testatwn  fieri  faci«s  within  20 
days  after  he  shwld  haitre  ikotice  of  the  said  rule,  or  that  an 
attachsnent  wonkl  isaue  against  him;  Aotiee  of  which  said 
nde  was  given  ho  the  aaid  David.  J.  Andr^  a&Qf  tlie  esitry 
thereof^  to  wit,  on  the  dOth  'day  of  April  aloresaid,  aceoid* 
ing  to  the  rules  aad  practice  of  the  said  court ;  previous  to 
which  last  aacfitioned  day,  and  after  the  return  day  of  said 
writ,  the  said  Joseph  D.  Bealls  became  notoriously  insot 
reot;  and  stfterwards,  to  wit^  on  the  20th  day  of  July,  in 
the  year  last  aforesaid,  (he  eaid  David  J.  ;Andras»  not  haviiig 
t^tumed  the  said  writ  in  punsuan^^e  of  the  £aid  rule,  a  writ 
of  aittaobment  was  itoiiied  against  hito,  for  his  default  in  not 
returning  the  «aid  writ,  im  favor  of  the  people  of  the  state 
of  New  York,  directed  to  the  sheriff  of  Jefferson  oonnty,  I7 
which  said  writ  the  sarid  daeriff  was  oommanded  V>  attach 
the  said  David  J.  Andrus,  and  him  -safely  keep,  «o  that  be 
Diigfat  have  him  before  the  justices  of  the  people  of  the 
staite  of  New  York,  of  the  .«upreBie  po^rt  -cS  judicature  of 
the  same  people,  at  ttke  ca|ntol  m  the  city  of  Albany,  en 
the  first  Monday  «f  Ai^;ust  than  n&nX^  to  answer  for  certain 
trespasses  and  cont^nopts  in  the  said  ooiidl;  done  amd  oooh 
mttted ;  and  after  the  deliviery  of  the  saod  writ  of  attajchsieffit 
to  the  said  sheriff,  and  befbse  the  return  day  thereof,  to  wit 
on  the  first  day  of  August,  in  the  year  last  aforesaid,  he  the 
said  sheriff  arrested  the  said  David  J.  Andrus  by  his  body, 
by  virtue  of  the  said  writ,  and  detained  him  in  bis  csusiod^ 
thereon;  ^ntil  afterwards,  te  *w^,  on  the  same  day  and 
year  lact  ctfoneflaidf' the  said  David  J.  Andrus  appeajnd 
before  one  of  the  judges  of  the  coiirt  of  common  pleas  in 
and  for  the  county  of  Jefferson,  amd  %hdn  and  there,  with 
one  George  Andrus  as  his  surety,  entered  ioto  a  recognis- 
ance before  the  said  judge,  conditioned  tfaait  the  said  David 
J.  Andrus  should  appear  according  to  tiie  exigency  of  the 
said  writ;  and  the  sheriff  then  asd  thens,  aft«r  the  taka^ 
of  the  said  neoogniBance,  permitted  the  eofd  David  J.  As 
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dms  to  gD  wbereBoever  he  wouJd,  out  of  his  custody*    Aj^d      HTIOA, 
the  «aid  three  defendant*  last  nameSi  further  say,  tiiat  the  — — ; 

ADdrus 

said  David  J.  Andrns  did  not  appear  according  to  the  e^qi-  v. 

gency  of  the  said  ^t%  but  made  default  thereiui  by  mea^s  ^^•^* 
whereof  the  said  recognizaAce  became  ferfeited,  and  was 
afierwaids,  to  ^it,  on  the  seventeenth  day  of  August  nStm^. 
said  prosecuted  in  this  same  court;  and  afterwardi^^  to  wit, 
at  the  October  term  of  this  same  court,  of  the  year  last 
aforesaid,  judgment  was  recovered  by  default  against  the 
said  David  J.  Andrus  and  Geoige  Andrus,  for  the  penalty 
of  the  said  recognisance;  upon  which  judgment  execution 
issued,  directed  to  the  sheriff  of  Jefferson  county,  and  mpon 
that  execution  and  no  other,  the  sadd  David  J.  Andrus  paid  - 
the  said  $165  mentioned  in  thie  swd  declaration;  ao  the  s^ 
three  defendants  last  named  say  that  the  said  David  J.  An- 
drus paid  the  said  sum  of  money  for  his  own  negligence  and 
default,  and  not  for  any  default  of  the  said  Joseph  D.  Bealls, 
in  his  said  office  of  deputy  sheriff,  under  the  said  plaintiff, 
as  sheriff  as  aforesaid;  and  this  they  are 're^y  to  verify. 
Wherefore,  &c.  "Bealls  also  pleaded*  Imparlance  to  Au- 
gust term,  1833^  Similiter  as  to  the  first  plea,  and  demur- 
rer and  joinder  as  to  the  2nd  and  3rd  pieas. 

iZ.  Lansing  4*  E.  Ten  Eyck^  in  support  of  the  demurrer. 

1.  As  to  the  plea  of  notice  to  remove  the  deputy,  \{ 
available  at  all,  it  must  be  so  as  setting  Jjip  a  release  by 
operation  of  law,  to  which  it  bears  no  analogy,  (c)    We  W  Bac  Abr 
agree  that  courts  have  gone  far  to  protect  sureties  s^gainst 
the  fraud  and  connivance  of  the  obligee ;  and  when  any  act 
has  been  done  by  him  which  may  in  any  way  injure  the 
surety,  courts  are  very  glad  to  lay  hold  of  it  in  his  favor^i)  (*)  4  Ves.  833. 
But  in  all  the  cases  where  sureties  have  been  relieved^  it  191^  and  cases 
was  on  account  of  •some  act  of  the  obligee  contrary  to  good  *^*^'®  ^^^^* 
faith;  or  the  neglect  to  do  some  act  required  by  law,  or  by  L         J 

the  express  .agreement  of  the  parties.    The  People  u.  Jan- 
sen,  (c)  which  will  doubtless  be  relied  on  by  the  defendants,  (c)  7  John.  332. 
bears  no  analogy  to  the  present.     So  also  of  Ratbbone  1;. 
yV'arren.(d)    In  the  first  the  plaintiffs  had  disobeyed  the  {d)   10   Johiv 
express  injunctions  of  the  statute  which  required  them  to 
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tfTiCA,      remore  the  defaulting  officer ;  and  the  case  is  put  upon  that 

■"^' •'  ground.    The  latter  was  on  the  ground  that  the  payee  had, 

V.  by  a  written  agreement,  extended  the  time  of  paymAt 

Be»ii8.  without  the  consent  of  the  surety.  Here  was  no  duty  to 
(J)  T^«  ^^  remove  Bealls.(l)  Only  three  of  the  bail  made  the  request. 
13  John.  383. '  The  Other  three  do  not  join  in  the  plea,  and  must  be  con- 
sidered as  consenting  to  his  continuance  in  office.  Insolr 
ency  does  not  incapacitate  him.  Poverty  will  not  do  it 
He  may  still  be  honest.  The  bond  was  general,  during 
his  continuance  in  office^  which  was  during  the  plaintiflTs 
pleasure.  This  the  bail  knew  when  they  gave  the  bond; 
and  the  duration  of  their  liability  was  known  to  depend  on 
the  same  pleasure.  A  surety  cannot  discharge  himself 
whenever  he  pleases.  If  these  bail  are  discharged,  the 
same  rule  must  apply  to  officers  of  government,  who*  hold 
their  offices  during  pleasure,  which,  we  believe,  was  never 
pretended. 
j^W  13  Joi^-  The  only  analogous  case  is  Pajm  i;.  Packard,  {e)  There 
the  plea  was  that  the  surety  was  injured  by  the  plaintiflTs 
refusal  to  prosecute  the  principal  on  request ;  and  it  was 
holden  good.  But  here  is  no  averment  of  loss,  or  that  the 
default  was  the  effect  of  insolvency. 

Again ;  the  plea  is  bad  because  nothing  can  be  pleaded 
to  a  set.  fa.  which  might  be  pleaded  to  the  original  action. 
loir  1  siuk!  C/)  '^^  Pl®^  should  therefore  aver  expressly  that  the 
2.  Cook  V.  matter  of  defence  arose  after  the  original  judgment:  and 
727*^  McFw-  not  leave  this  to  inference.  It  is,  quctsty  a  plea  puts  dar» 
8*Joim  tt""*  ^^^  continuance,  which  requires  great  certainty,  (g) 
{g)  1  Chit.  VI  2.  The  second  plea  to  \yiich  we  have  demurred,  is  no 
«  answer  to  the  declaration.    This  sets  up  damages  arising 

from  Bealls*  neglect  to  pay  over  monies ;  and  the  manner 
in  which  we  were  proceeded  against  is  no  defence.    The 
defendants  might  as  well  set  up  any  other  proceeding  in 
t*701]  bar.    Besides,  •the  very  facts  set  up  in  this  plea  are  suffi- 

cient to  entitle  the  plaintiff  to  recover;  for  the  plea  must 
be  based  upon  the  idea  that  Bealls  had  neglected  to  return 
the  Ji.  fa.  mentioned.  If  of  any  avail,  it  goes  only  to  the 
costs ;  and  is  bad  as  being  an  answer  to  only  a  part  of  the 
action. 


384. 
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•  W.  D.  Ford  4-  D.Tillinghast,  contra,  relied  on  the  cases  ^  ^^^^ 
of  Payn  v.  Packard  and  the  People  v.  Jansen,  which  they  — ^^^ 
said  are  not  distinguishable  in  principle  from  the 'present  y. 

case.  The  former  furnishes  a  precedent  for  the  first  spe-  **^ 
cial  plea.  It  underwent  great  consideration,  and  was  af- 
firmed in  the  court  of  errors.  (A)  In  Sling  v.  Baldwin,(i)  the  (*)  i^  John 
chief  justice  in  delivering  the  opinion  of  the  court,  says  of  (t)  17  Jofau; 
that  case,  '^The  principle  adopted  was,  that  where  the 
creditors  did  an  act  injurious  to  the  surety,  or  oniitted  to  do 
an  act  when  required,  which  equity  and  his  duty  to  the 
surety  enjoined  it  upon  him  to  do,  and  which  omission  was 
injurious  to  the  surety,  in  either  of  these  cases  the  surety 
would  be  discharged."  If  th^  surety  can  protect  himself 
by  calling  on  the  creditor  to  enforce  payment,  the  reason  is 
much  stronger  that  he  should  be  heard  when  he  requests 
that  a  further  debt  should  not  be  incurred.  The  People  v, 
Bemer  &  Borst  (J)  also  sustains  this  plea.  U)  13  JohM 

It  is  a  plain  rule  of  common  sense,  that  a  surety  ought 
never  to  be  bound  against  his  will,  nor  for  a  greater  length 
of  time  than  he  sees  fit.  Common  honesty  and  fair  dealing 
require  that  when  a  man  becomes  bail  or  surety,  he  should 
have  the  power  of  extricating  himself  whenever  he  pleases. 
So  is  the  case  of  special  bail  and  bail  to  the  sheriff.  A  re* 
quest  to  the  authority  having  the  power  of  removal,  would 
undoubtedly  be  sufficient  for  the  surety  in  all  cases,  whether 
of  the  government  or  individuals. 

True,  as  to  the  pubUc,  Bealls  was  in  office  during  the 
plaintifi's  wftl ;  but  when  the  rights  of  the  surety  are  in  ques- 
tion, he  must  exercise  that  will  for  their  benefit,  or  take  the 
consequences  upon  himself.  The  sureties  do  not  seek  his 
discharge;  but  simply  to  secure  themselves. 

*It  appears  on  the  face  of  the  declaration  that  this  matter  [*702] 

of  defence  arose  after  judgment.  Besides,  the  rule  confining 
a  plea  to  a  set.  fa.  to  subsequent  matter,  applies  to  those 
cases  only  where  execution  is  sought  for  the  money  recov- 
ered by  the  original  judgment. 

The  facts  in  the  second  plea  amount  to  a  release  by 
operation  of  law..   Whenever  the  Obligee  does  any  act,  or 
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TTTXCA,      omits  to  cTo  any  act,  by  which  th^  terms  of  &•  cirigima} 

■  ^^^   —  undertaking  are  varied,  the  obligors  are  eiotttfratoi  frftm 

^^^f^      liability.(*.)    Pemritting  the  reeogM2«^e  t&  be  forfeited 

BeaiiB.       by  his  non-appearance,  precluded  all  defeaee.    Tet  theM 

{i)  10  John.  ^^^^^  s  defence.    Barnes  n^gledled  fer  4  jtMs  to  oaE  for  i^ 

^^^>  ^'  return  of  the/. /a;  and  in  the'  mea^  litte  Bealls  f$SM. 

(/)  Ttte  People  Sttcb  a  dehy  discharged  the  sheriflf  fro«t  liab%Cy.(2)    b 

John.^72"  The  Rathbone  t;.  Wanen,  aA  thfe  eases  updti  thsl  poiht  aM  ably 

Kins^*'-  P«  reviewed  by  the  late  ehirf  kslice-    He  says^  ''there  can 

Sheriff  of  Sar-  ,  -^       .  .^    .,...*    ^  ,  ^^ 

17,  7  T.    &.  be  no  transacltoft  with  the  |)^rkicip«l  dMMMr,  without  ac* 
^^'  qnainfmg  the  Htxrety  who  faae  a  deep  eoneefkv  ift  il.    Tm 

cannot  keep  him  bound,  and  traMacff  Mil  tttfairs  withoat 
constrltmg  him^"  The  levf^tnre  of  the  iredbgiMatice  skill 
ont  the  defence  of  laches^  and  worked  suoh  a  chai^  m  th» 
rights  of  the  parties,  as  to  make  the  doetriao  of  RalfalMNsa 
V.  Warren  applicable. 

Again ;  the  plea  shows  that  M  defaidt  ha*  been  toaae^ 
ted  by  Bealls,  lot  which  Andrus  has  been  mad^labte.  Hie 
](eoovery  was  for  Andnfs'  non-a^plearan^e  ttpmi  tike  reeog- 
iiitKatice,  as  is  confessed  by  Ibe  deaMirr«r.  Had  ke  ap- 
peared on  the  retam  of  the  atlaehment,  if  is  showft  expveiiiy 
that  he  wottM  have  been  dischaiged^  In  the  People  v. 
(«)  18  John.  SprAker,(m)  it  is  said  that  the  reeoVery  trpon  the  yecognis- 
^^^'  ance  is  only  argnmentatively  evidence  at  de&ull  in  offee 

by  the  sheriff.  Equity  and  good  faith  towaid^  the  M 
required  that  he  should  have  appeand  and  saved  tfieir 
defence.  His  own,  not  Beatts*  itegleet,  waa  lb* 
of  his  bekig  made  liable.  ^ 


Sutherland,  J.at  first,  thought  the  second  plea,  viz.  of  ne^ 
tice  to  revoke,  &c«  a  good  one,  and  that  the  facts  stated  <fe 
rated  to  release  the  defendants.  Who  were  sureties;  though 
^03]  ^he  held  the  third  plea  bad,  as  the  sheriff  Was  not  bound  to 

defend  on  the  aHacbment.  (a) 


\if^  VUtt  SfkoM  v«  HowSf I  tM$$  IMi 
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Sataoe,  Chief  J.  and  Woodworth,  J.  were,  however.  ,  XTTICA, 
•gainst  both  plea.;  and  ^^^^^ 

^  Andras 

Judgment  was  for  the  plaintiff.  Besiii. 
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Albwy  Oyor  vil  TtfimiMr,  Auguft  3d,  1827,  Dow,  Circsll  Ji>4«0|  fvesiding. 

The  PEOPI.B  against  Elsie  D.  Whipple. 

Ojx  the  eyening  of  yesterday,  the  2nd  Atigust,  the  dis-  Itisthenatuit 
trict  attorney  moved  the  court  that  Jesse  Strang,  who  had  not  the^punl 
just  been  convicted  by  a  verdict  of  a  jury,  as  a  principal  jhment  which 
in  the  murder  of  which  Mrs.  Whipple,  the  prisoner  at  the  whether  a  con- 
bar,  now  stood  charged  as  accessory  before  the  fact,  should  ^s^sibie'^wftl 

ness. 

A  eonvidioa  of  tnoMon,  fialoD^  or  tmy  tpeoiM  of  ibe  crimm  fd>v^  rooders  the  couYict 
JDcorapeteBt  to  testify. 
'  But  to  lender  him  incompetent,  the  judgment  «0  well  as  tiio  'Ooudotion,  must  be  proved. 

The  prinoipal  is  a  competont  witness  against  the  accessory. 

So  an  ftcoomplice  is  admissible  as  a  witness  against  his  oo-partners  in  the  crime. 

But  an  accomplice  is  admissible  or  not  in  tiie  disci«tion  of  the  «ovHt;  ju»d  when  admitted, 
on  his  making  a  lull  disclosure,  is  entitled  to  a  recommendation  for  ptfrdon. 

A  motion  should  be  made  for  the  admission  of  an  accomplice  to  testify,  by  the  public  pro- 
secutor ;  and  the  court,  under  the  circumstmices  of  the  case,  will  admit  or  disallow  the 
etidenoe,  as  may  most  affectoally  answer  the  purposes  of  justice. 

5M»d.  what  an  accomplice  states  under  oath  agunst  his  associate  would  be  inadmissible 
eridence  against  himself^  on 'account  of  the  implied  promise  of  the  eonrt  to  recommend  him 
to  merey. 

Where  one  was  convioted  by  rerdlct  of  murder  and  offered  as  a  witness  against  an  acoes- 
aory  before  the  fact,  but  appeared  to  have  been  the  leader  in  perpetrating  the  crime,  he  was 
rejected. 

An  accomplice  admitted  to  testify  of  one  crime,  may,  ftougb  he  behave  well,  be  proRecn- 
tod  lor  another  crime,  the  implied  promise  of  pardon  not  extending  to  that.  And  if  it  appear 
ih»t  he  is  charged  with  any  other  felony  than  that  in  relation  to  which  the  prosecator  movea 
for  his  admission  as  a  witness,  this  fact  of  itself  wi^be Mfloieiit  ^ronnd  for  rfgecting  him. 
(See  note  (a)  at  the  end  of  this  ease.)  * 
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3d  cmcTJIT,  be  brought  •up  and  examined  as  a  witness  on  the  part  of 

August,   1827.    1  .       -     r«i 

^^  p^  ^^  the  prosecution.  This  was  objected  to  by  the  prisoner's 
T.  counsel ;  and  it  was  agreed  that  the  question  should  be 

^'^'P^®'  argued  and  considered  as  if  Strang  had  been  caUed  to  the 
•tandy  and  declared  his  willingness  to  be  sworn  and  exam- 
ined. 

DtTBR,  C.  Judge,  now  delivered  the  opinion  of  the  court 
The  objections  urged  against  the  motion  are,  Ist.  That 
Strang  having  been  convicted  of  an  infamous  crime,  is  an 
incompetent  witness.  2d.  That  if  competent,  be  ought 
not  to  be  admitted  to  testify,  inasmuch  as  being  an  accom- 
plice with  the  prisoner,  he  is  admissible  only  from  neces- 
sity or  policy,  at  the  discretion  of  the  court,  and  would,  if 
he  testified,  be  entitled  to  a  pardon. 

1.  The  disability  of  Strang  to  give  testimony  is  urged,  m 
Aie  first  place,  on  the  ground  of  the  legal  infamy  resulting 
from  his  conviction.  This  infamy  Was  formerly  held  to 
arise  from  two  sources,  a  conviction  of  certain  offences, 
and  the  infliction  of  certain  penalties.  The  mere  convic- 
tion, properly  evidenced,  of  some  crimen,  was  always  suffi- 
cient, as  it  is  at  present,  to  render  the  ofiender  infamous ; 
whilst  some  penalties  of  a  personally  degrading  character 
had  also  the  same  effect,  whatever  the  crimes  might  be  for 
which  they  were  inflicted.  But  it  is  now  settled,  on  bet- 
ter principles,  that  it  is  the  crime,  and  not  the  punishment, 
which  creates  the  infamy  and  destroys  the  competency  of 
the  witness.  [1]  (Co.  Lit.  6  a.  &  b.  2.  Hale,  2T7.  Com. 
Dig.  Testmoisne  6  Bull.  N.  P.  291.  1  Leach,  442. 
Peake's  Ev.  149.  Bac.  Abr.  Ev.  A.  6.  Willes,  666. 
S^ils.  18.    2Salk.  690.) 

[1]  Arch.  Crim.  Prac.  by  Watennan,  155.  N.  1.  A  penon  convicted  of  an 
infiunoiu,  in  one  State,  was  held  inoompetent  as  a  witness  in  another,  under 
the  Constitution  of  the  United  States,  and  the  act  of  Congress  declaring  the 
effect  of  the  records  of  one  State  in  every  other.  State  v.  Candler,  3  Hawks. 
393.  State  v.  Bidgley,  2  Haw.  &  Mc.  H.  120.  Clarks  Leese  v.  Hall,  id,  378 
Coles  Lease  v.  Cole,  1  Haw.  k  I.  378.  But  it  should  appear  that  the  foreign 
offence  would  disqualify  at  common  law  or  by  some  statute  of  the  oooatiy. 
9'Haw,  &  Me.  d.  Supra.  A  different  doctrine  prevails  in 
See  1  Cowen  &  HiU's  Notes  to  PhiL  £t.  10. 
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At  the  present  day,  therefore,  a  conviction  of  treasonj  or  sd  JmciriT, 

telony,  or  of  any  species  of  the  crimen  falsi,  will  incapaci-  -— — 

tate  the  party  convicted  from  giving  evidence  while  it  con-  y. 

tinues  in  force,  without  regard  to  the  punishment  inflicted.      '^'^»ppi«- 
(Hawkins,  b.  2,  c..46.     1  Phil.  Ev.  16.  1   Chitty's  Crim. 
Law,  600,  and  authprities  there  cited.) 

In  order,  however^  to  urge  the  disability  with  effect,  it  is 
necessary  to  prove  the  record  of  the  judgment  as  well  as  of 
the  conviction.  [1]  The  sentence,  says  Chitty,  must  be 
produced  as  well  as  the  conviction,  lest  any  objection 
should  have  defeated  it  on  arrest  of  this  judgment.  And 
the  admission  of  the  •witness  himself  will  not  suffice,  with-  [•TOO] 

out  a  copy  both  of  the  judgment  and  the  conviction.  [2] 
In  these  positions,  the  pther  most  approved  modem  elemen- 
tary writers.  Philips  and  Starkie,  concur  with  Chitty,  and 
they  are  abundantly  supported  by  the  authorities  to  which 
they  severally  refer.  (1  Phil.  Ev.  26.  2  Starkie,  716. 
1  Cowp.  8.    4  Bur.  2283.    8  East,  77.     11  East,  309.) 

So  that  Strang's  competency  as  a  witness  is  not  affected 
by  his  conviction  merely ;  neither  will  it  be  destroyed, 
unless  that  conviction  be  followed  up  by  judgment.  [3J 
Nor  will  the  circumstance  of  his  being  an  accomplice  with 
the  prisoner,  as  the  principal  felon  in  that  murder  to  which 
she  is  charged  as  accessory,  vary  the  general  rule  in  its 
application  to  this  particular  case. 

The  evidence  of  accomplices  has  at  all  times  been 
admitted  either  from  a  principle  of  public  policy,  or  from 
judicial  necessity,  or  from  both.  [4]  They  are  no  doubt 
requisite  as  witnesses  in  particular  cases ;  but  it  has  been 
well  observed  that  in  a  regular  system  of  administrative 
justice,  they  are  liable  to  great  objections.  "  The  law," 
says  one  of  the  ablest  and  most  useful  modem  writers  upon 

[1]  Castellaao  v.  PeUlon,  3  Mart  Low.  E.  466.  Skinner  v.  Perot,  1  Ashm. 
57. 

[2]  Orr'B  caae.  5  City  Hall,  Bee.  181.  See  alao  1  Cowen  &  HiU's  Notes 
to  Phil.  Ev.  11,  and  authoritieB  there  cited,  1  PhU.  £t.  28. 

[3]  1  Cowen  &  HiU's  Notes  to  Phil.  £t.  10. 

[4]  Byrd  v.  The  Commonwealth,  2  Yer.  Cas.  490.  M'NifTs  Case»  1  C.  H 
Bee:  8,  XJ,  S.  v.  Henny,  4  Wash.  C.  C.  428. 
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M  cmculT,  cruainal  juriaprudencet  "  confiesaeB  its  wetness,  by  calKng 
-r— r — T"  HI  the  awistance  of  those  by  whom  it  has  Jjeen  brokes. 
T.  It  offers  a  premium  to  treachery,  and  destroys  the  last 

'^^^  virtue  which  clings  to  the  degraded  transgressor.  On  the 
other  hand  it  teiids  to  prevent  any  extensive  agreement 
among  atrocious  criminals,  makes  them  perpetually  suspi- 
cious of  each  other,  and  prevents  the  hopelessness  of 
mercy  from  rendering  them  desperate."  (Chitty*s  Crim. 
Law,  82,  608,  769.  Cowp.  334,  6.  1  Leach,  118,  120.) 
The  general  rule  is,  thaft  a  person  who  confesses  himself 
guilty  of  a  cdme,  is  a  competent  witness  against  his 
partners  m  guilt ;  and  on  the  trial  of  an  accessory  for  a 
misdemeanor  in  receiving  stoJen  goods  under  the  statute, 
the  principal  felon  is  a  competent  witness ;  the  statute 
enacting  that  the  accessory  may  be  proceeded  against, 
although  the  principal  felon  has  not  been  convicted,  and 
whether  he  be  or  be  not  amenable  to  justice.  (1  Leach, 
467.  2  East's  P.  C.  782.)  So,  under  another  clause  of 
['*710]  the  same  statute,  we  have  held  *in  the  ease  at  bar,  that 

the  accessory  may  be  propeeded  against,  although  the 
principal  have  not  been  sentenced;  the  statute  enacting 
that  if  the  principal  felon  be  convicted,  the  accessory  may 
he  proceeded  against  in  the  same  manner  as  if  such  prin- 
cipal felon  had  been  attainted.    (1  R.  L.  N.  Y.  496.)  [1] 

In  cases  of  felony,  therefore,  the  principal  is  a  com- 
petent witness  s^inst  the  accessory ;  and  iostances  have 
occurred  in  this  state,  in  which  they  have  been  admitted. 
I  allude  particularly  to  the  cases  referred  to,  of  Jack 
Hodges,  a  negro,  which  occurred  in  the  year  1819,  before 
the  late  Mr.  Justice  Van  Ness,  at  a  special  oyer  and  ter- 
miner for  the  county  of  Orange,  and  which  I  shall  here- 
after have  occasion  to  state  more  at  large.  But  in  what 
manner,  and  under  what  circumstances,  are  accomplices 
admitted  as  witnesses  against  their  associates?  This 
inquiry  brings  me  to  the  consideration  of  the  second  objec- 
tion urged  by  the  counsel  ior  the  prisons,  viz. 
2.  That  Strang,  if  competent,  is  only  admissible  at  ths 

[1]  Eevised  Stfttutei,  4th  ed.  911,  {  49. 
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IKseralaM  of  thecwrt,  »nd would,  if  keiestiied  the^mtk,  \m  dd  cacurr, 

^.^    •  ^  ,  August,  1887. 

entitled  to  epufdoii.  Zv^^^' 

The  pmctieo  of  edmiMiBg  ftceomplieef  to  give  oyidaaQf  .t. 
againet  their  aeeodgtee,  waa  adopted  from  aaak^  to  die  ^'^tw^*" 
old  laarof  igspfwemmU ill]  which  waa,  wihea  a  priadoaF, 
arraigned  on  a  ei^tal  eharge,  coitfesaed  the  faot  beforo  he 
pleaded,  and  aceuaed  i^  coadjutoirs  of  the  aan^  offence. 
He  mttst  hare  heen  infioted,  and  id  ouatodji  ai|d  ha»»  ibr 
aired  to  aeenae  his  acoomplicea ;  and  must  U^Lesi^  liare 
discovered  upon  oal^,  not  only  the  pavtioular  offence  lor 
which  he  was  indicted,  but,  all  treasons  and  felonies  whidk 
lb  knew  of;  and  after  all  tins,  it  was  mi  ihe  difar^aom  of 
ihe  court  to  assign  him  a  coroner,  and  admit  hiaa  «s  an 
approver  or  not.  For  if  vtpon  the  trial  4>f  the  appeal  it 
appeared  that  he  was  a  ponoipal^  a^d  tended  the  others, 
the  court  might  rejeot  him.  Whpn  admitted,  it  must  ^Msnp 
appeared  that  what  he  discovered  was  tcae^  and  that  he 
had  diseovei^  the  whole  truth,  and  if  on  the  trial,  the  pai^ 
accused  was  acquitted,  jwlgment  of  d^ath  passed  againat 
the  approver  upon  his  own  oon£98sion  of  the  indietmaut. 
(Cowp.  335,  Leach,  118.) 

^The  allowing  of  appro venxents,  which  w^s  at  ail  times  [*71  i] 

in  the  discretion  of  the  couit,  was,  firom  the  miaohiafi  and 
incooveniwices  attending  it,  at  length  superseded  .b^  the 
modern  practice  of  admitting  Accomplices  to  give  evidence 
under  an  impUed  promise  4)(f  pandon,  en  .condition  of  their 
'  matking  a  full  and  fair  confes^en  of  the  whole  trutii ;  that 
is,  of  afl  the  offences  about  which  they  might  be. questioMd,  ' 
and  of  all  their  associates  in  guielt. 

^Hiis  ififtfAied  proQiise  ariees  from  llie  consideration,  thait  - 
the  witness,  who  is  not  ^bouiid  to  crimiiiate  himself,  does  an 
in  Older  to  discover  greater  offendei^s  f  and  .upon  .penfefm- 
ance  of  the  condition  to  the  f  atiafaertion  of  the  .court,  he 
acquires  an  equitable  title  to  a  paidon.  tThe  pra^tiea  in 
England  is,  ^^lere  ^  aceompliee  is  in  .custody,  for  the 
counsel  for  the  prosecution  to  move  that  the  accomplice  be 
taken  before  the  grand  juiy,  pledgfiag  his  awn  opinion  after 
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3d  cmcnrr,  a  perusal  of  the  facts  of  l^e  case,  that  his  testimoaj  h 
-r— r — r-'  essential.    If,  however,  an  accomplice  be  taken  before  the 

Ine  reopie  j  •         t  ^  •  * 

T.  grand  jury  oj  means  of  a  surreptitious  order,  the  indietment 

"^^ppi*-  ^1  gtilj  be  valid,  as  it  seems  to  be  a  general  rule,  that  the 
means  by  which  evidence  was  obtained  will  be  no  objection 
to  the  evidence  itself.  And  in  the  case  of  the  King  v.  Lee, 
(Northamp.  Ass.  1818,)  where  ,the  question  was,  whether 
the  accomplice  who  had  been  taken  before  the  grand  jury 
could  legally  be  convicted,  the  judges  were  of  opinion  that 
*he  might,  but  some  doubted.  (Leach's  L.  184.  2  Star- 
kie  on  Evid.  22,  3.) 

It  is  not,  however,  a  matter  of  course  to  admit  an  oS^ 
der  as  a  witness  on  the  trial  of  his  accomplices ;  not  even 
after  he  has  been  so  allowed  by  the  committing  magistrate, 
or  examined  by  the  grand  jury ;  but  a  motion  for  this 
purpose  must  be  made  by  the  counsel  for  the  prosecution ; 
'  and  the  court,  under  all  the  circumstances  of  the  case,  will 
either  admit  or  disallow  such  evidence  as  may  most  effec- 
tually answer  the  purposes  of  justice.  (Per  Buller,  Just 
Maidst.  Ass.  1798.  Cr.  Cir.  Comp.  51.  1  Phil.  Evid 
30,  33.) 

So  long  as,  by  the  policy  of  the  law,  accomplices  are 
deemed  competent  witnesses  against  their  fellows,  so  long 
must  a  discretion  in'  regard  to  admitting  them  be  vested 
[^12]  somewhere  *or  other  in  the  government.    It  could  not  con- 

sistently with  the  nature  of  the  power,  or  the  course  and  cha- 
racter of  judicial  proceedings,  be  committed  to  the  chief « 
executive  magistrate ;  nor  could  it  with  propriety,  be  entrus- 
ted to  the  public  prosecutor,  or  any  other  inferior  ministe- 
rial officer  of  justice,  because,  strictly  speaking,  it  is  the 
exercise  of  a  high  judicial  discretion,  and  the  reasons  ior 
vesting  it  in  the  court,  rather  than  in  the  committing  ma- 
gistrate or  even  the  public  prosecutor,  is,  that  the  admission 
of  the  party  as  a  Witness  amounts  to  a  promise  by  the  court 
of  a  recommendation  to  mercy,  upon  condition  of  his 
making  a  full  and  fair  disclosure  of  all  the  circumstances 
of  the  crime.  In  the  case  of  the  King  v.  Rudd,  reported 
in  Cowper,  331,  the  prisoner  had  been  admitted  by  the 
policy  magistrate  of  London,  as  a  general  vritness  for  the 
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ctown,  in  the  character  of  an  accomplice  againflt  her  a«80-  *^  ciRClTn> 

«^  1  i-iTr^iii  Anguat.  1827. 

ciates  as  to  all  forgeries ;  and  confessed  that  she  had,  on 
compulsion,  signed  one  of  three  bonds  suspected  to  have  t. 

been  forged  hy  her  coadjutors,  the  Perreaus,  and  denied  ^'^PP^«- 
having  any  knowledge  or  concern  in  regard  to  the  other 
two  bonds.  But  it  appeared  on  the  trial  of  Robert  Perreau, 
that  the  prisoner  had  confessed  herself  guilty  of  forging  one 
of  these  bonds  also,  and  that  her  associate  was  innocent. 
Upon  this  she  was  committed  to  answer  the  forgery,  and 
haying  obtained  a  habeas  corpus^  she  applied  to  the  court 
of  king's  bench  to  be  admitted  to  bail ;  but  she  was  refused 
upon  the  ground  that  she  had  not  made  a  full  and  fair 
disclosure  of  all  she  knew. 

Lord  Mansfield,  in  delivering  the  opinion  Of  the  court  on 
that  occasion,  expressly  declared  that  if  she  had  come  under 
circumstances  suffident  to  warrant  the  court  in  saying  that 
she  had  a  title  of  recommendation  to  mercy,  they  would 
bail  her  for  the  purpose  of  giving  her  an  opportunity  of 
applying  for  pardon ;  and  his  lordship  referred  with  appro- 
bation to  a  case  of  an  accomplice,  upon  trial  before  Mr. 
Justice  Gould,  the  circumstances  of  which  he  stated  as 
follows :  ''  An  accomplice  made  a  fair  and  fixll  discovery  to 
the  satisfaction  of  Mr.  J.  Gould,  who  tried  the  other  offen- 
ders ;  the  other  witn^ses  who  were  called  upon  the  trial, 
proved  the  identity  of  the  accomplice  by  the  description  of 
his  person,  but  faded  *as  to  the  identity  of  the  other  offen-  [**713] 

ders ;  and  the  jury,  because  they  doubted  as  to  the  guilt 
of  the  others,  acquitted  them.  The  counsel  on  the  part  of 
the  prosecution  th<sn  contended  that  the  accomplice  ought 
to  be  tried ;  but  Mr.  Justice  Gould,  under  the  circumstan- 
ces of  the  case,  was  of  a  contrary  opinion  ;''  that  is,  he  held, 
that  the  accompliee,  having  performed  the  conditions  on  which 
he  was  admitted  as  a  witness^  although  he  had  failed  to  pro- 
duce the  conviction  of  his  associates  was  nevertheless  entitled 
to  a  recommendation  for  pardon ;  and  he  so  ruled,  as  Lord 
Mansfield  thought,  "  very  rightly.**  [1] 

{1]  Id  HaU'i  caB«,  1  C.  H.  Bm.  57,  S9^  it  wm  lud,  m  oonvkitioii  mif 
^Uov,  tfaougph  thfl  testtmony  of  the  aooomplloe  ituida  nnoonroborated. 
Quirt,    And  See  U.  8.  v.  Tom  Jonei,  3  Wbeeler'e  Crim.  Cmm,  4dl  to  46t 
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V. 


SB  ^cmcUTTi  The  pfmoiple  deduoible  bom  the  cases  imdmibtedlj  Mi 
that  an  adeoteplic%i  alfiioagh  a  competent  witness  agamst 
the  Associates  and  paftn^s  of  htar  guilty  is  neverthdess  only 
^^'^^^^t^  AdhtaisbiUe  from  reasfto  of  judicial  neoessitjr  9mA  polUsj,  and 
m  farth^f  amfc^  of  Are  ceseirtial  ends  ef  pubtie  jiastice.  And 
the  qaeirtion  tdWaysaddveises  ifs^  to  th«  diitretiOB  of  the 
eottit ;  aof  to  tb^ir  jiSdgmefif  as  tO  the  gefteral  eompetencjr 
cf  tiie  wilness,  bat  to  their  scmiid  legal  discretion^  wheAari 
tipon  a  sottiM  consideration  of  the  facts  and  ei#oaAMances 
^  the  c^sei  he  fthril  b^  permitted  t^  testify  imder  an  iin« 
pUed  promise  of  pectiimi  which  Veits  ift  hidi  mh  eqnilsMs 
titie  fiieretb^  if  he  speaks  the  Ihitfiv 

That  there  have  been  cases  in  whfth  a(5deftip^ees  hears 
been  thus  adm]lt^d»  is  nOt  d^ied ;  uafd  thKt  of  the  Be|[ro 
Jaek,  already  riietftiOfted  as  enS  ef  themv  Jack  had  been 
eoif YietM  as  ft  principal  fekm  'm  the  murder  of  one  Riehald 
Jennings,  Imd  before  sentenOOi  was  called  as*  a  witness  for 
the  people  &sk  the  trial  of  Detvid  Conkling,  ail  an  soeetfaoiy 
before  th^  falct  ef  the  SiCnle  ifiu^ddn  No  ^«estioli  urOsa  as 
to^  hie  cOnfp^tMcyi  nor  do^  it  distinctly  appear  from  the 
printed  repott  df  the  frial,r  that  ai^  motieni  wfttf  made  eft  the 
one  Bide»  of  6bjfe({tion  oft  thd  othMr/to  to  the  character  and 
cirenmstfinces  utader  which  he  Wal  caUed  to  Wstif/*  He 
sMms  ie  have  he^h  admitted  by  nmvefaal  eiAMeBf #  and  il 
Was  eVeil  pr^oe^  by  thS  ipunsel  fbt  the  prisoner  thai  he 
sh^M  ht  exafnteed  Withttiit  eath ;  b«it  tbe  leftmed  jndgtf 
Who  presided  alt  the  trials  directed  him  fo  b&  sWom»  and 
ddmonishtd  hita  that  he  Should  nOt  ezpSd  qf  hep6  for  ps^ 
d^nv  though  he  shcMld  difolOse  all  thai  he  bsew.     Bill 

'*714]  whether  he  w^re  ^permitted  to  testify  \>f  towfent  of  all  par* 
ttesi  or  at  theditfcretioh  of  the  conri  tdonoy^is  not  mmf^rial; 
he  testified  ftt  all  eTtinfs  in  the  oharket^r  of  an  acoomrplieS^ 

Alf&diigl  ^  tfiike  rtdb  li  ^4c6gfA!zed[  M  ftngkhl,  li  hu  betak  id  madk 
UttHo^aM  it  tkf  t>ilSUb^  il  mtynVW  btt  M%  IblS  ttAm  tbS  tekOflMlr  «l 
w  •coomplioe  is  coiroboraM,  Ift  «6iiie  material  jj^ixt  b)r  mnialpfaiJirtld  ^H- 
denoe,  the  judge  eliotdd  adviae  the  juiy  to  acquit  the  priaoner,  and  if  ht 
•koald  Aegleot  10  to  Hdviae  ih«  jiitfy,  w  «ke  jid)r  dbr«g»d  Mok  sdtic4»  And 
*  ooarfctioB  feUelradv  the  toasTletion  Woidd  he  in  eftfaw  caw  rt  mHiW 
^taitfieilithorilie^tfbdbetegitfdcdaBillegat    See  mikEt  30,  Aii# 
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and  it  is  rcrr  clear  ftom  tlwr  cirsuaastancar  of  the  case  3d  cmcmr, 
that  be  wa-*  jwf^«fly  admiflted.  •Theywere  these :  David  ■  ^  ■  ■' 
Conkling  azHi  James  Teed,  who  were  both  aecesiofieB  be*  ^, 

fore  the  fact  in  the  murder  of  Ricbatd  Jemuxigs^  were  bro-  "^'Wiippte. 
ther9  in  law.  Teed  w^  the  aephew  of  the  deceMed,  and 
Conkling  had  married  the  tfivler  of  Teed«  They  had  a 
controTersy  with  Jenftinga  reepectii^  some  land  in  which 
the  latter  prevaikwl ;  and  hence  an  aaixnosity  arose  between 
the  parties  which  erenttiated  in  the  murder  of  the  uncle. 
To  efTect  this,  Jack,  who  was  the  serrant  of  Conkhng,  waa 
used  as  an  instrament.  He  Was  ignorant  and  brutified,  both 
from  his  condition  and  his  habits*  Harii^  been  supplied 
with  liquor,  to  which  he  was  addicted,  and  bribed  by  the- 
promise  c4  a  large  sum  of  mcfney,  and  a  safe  ccmTeyaace 
out  of  the  country  beyond  the  pursuit  of  justice,  heXuider-  . 
took  and  partially  accomplished  the  work  proposed  to  him 
by  his  master ;  and  having  shot  the  deceased  without  mor- 
tally wounding  him,  and  having  been  present  when  Jen- 
nings was  dispatched  with  a  club  by  one  Dunning,  another 
of  his  associates,  he  was  teehnicany  a  principal  in  the 
murder,  and  as  such  v^ras  he  joodicted,  tried  and  convicted ; 
whilst  Conkling,  who^  together  with  Teed,  was  a  chief 
contriver  and  instigator  of  the  whole  affair,  and  directly  in- 
terested in  the  destractiott  of  Jennings,  was  technically  an 
accessory  r  but  the  negro  had  not  much  mofte  moral  agency 
in  the  transaction  than  the  musket  in  his  hand ;  and  hki 
moral  guilt,  in  comparison  with  that  of  his  master,  was 
scarcely  greater.  Under  such  circumstances  he  vras  called 
and  admitted  as  a  witness ;  and  on  his  testimony,  corrobo^ 
rated  by  other  evidence,  was  Conkling  as  well  as  Teed  and 
Dunning  convicted.  The  two  latter  were  executed ;  the 
punishment  of  Conkling  was  commuted,  by  special  act  of 
the  legislature,  to  imprisonment  for  life,  and  Jack  was  par- 
doned on  the  like  condition.    (L.  N«  Y.  sess«  42,  ch.  61.) 

The  facts  of  this  case  are  more  familiar  to  me  from  hap« 
pMitig  to  have  had  the  honor  of  a  seat  in  the  assembly  at 
the  time  the  bill  far  Jack's  pardon  was  pending  tn  that  house ; 
**and  although  Conkling  was,  upon  the  recommendation  of  [^715^ 

the  judge,  eventually  included  in  it,  yet  Jack  had  been  previ- 
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3d  ^^J^^  ously  recommended  as  entitled  to  pardon,  both  by  the  abk 

August,   1827.  ^  .  r  '  / 

The  PeoDie    ^^^  experienced  judge  who  presided  at  the. trial,  and  by  the 
T.  eminent  counsel  who  conducted  the  prosecution.*    The 

^^  *  bill  was  framed  in  reference  to  Jack's  peculiar  claim,  the 
first  section  containing  an  absolute  pardon,  and  the  second 
providing  specially  for  his  confinement  in  the  state  prison 
during  life ;  and  I  well*  remember  that  when  it  was  object- 
ed that  the  judge  had  told  him  that  he  must  not  expect  or 
hope  for  parflon,  urging,  in  answer  to  it,  and  placing  my 
vote  for  the  bill  distinctly  on  the  ground  that  it  was  not  in 
the  power  of  the  court  to  limit  the  operation  of  the  law ; 
and  that  the  person  convicted  having  performed  the  condi- 
tion on  which  the  implied  promise  arose  on  the  part  of  the 
government,  was  entitled  to  a  pardon.  And  this  doctrine 
.  we  unanimously  believe  to  be  the  established  law  of  the 
land.  It  remains,  therefore,  only  to  apply  it  to  the  case  at 
bar. 

The  motion  now  made,  being  thus  addressed  to  our  dis- 
cretion, is  to  be  regarded  in  the  same  light  as  if,  instead  of 
it,  the  public  prosecutor  had  moved  the  court  to  suspend 
sentence  upon  Strang,  that  he  might  be  admitted  as  a  wit- 
ness against  the  prisoner.  And  it  is  so  to  be  regarded, 
because  his  competency  after  conviction  rests  on  the 
possibility  of  the  judgment  against  him  being  arrested,  and 
the  present  conviction  set  aside  for  irregularity  or  error. 
It  is  moreover  to  be  considered  as  if  Strang  had  already 
been  admitted  as  a  witness,  had  testified  for  the  people  on 
the  present  trial,  in  the  character  of  an  accomplice,  had  told 
the  whole  truth  to  the  satisfaction  of  the  court,  and  by  him- 
self or  his  counsel  now  claimed  of  us  to  suspend  the  sentence 
of  the  law,  and  recommend  him  for  pardon.  And  it  is  so 
to  be  considered,  because  the  law  presumes  that  if  admitted 
to  testify,  he  will  speak  the  truth.  Now  upon  what  prin- 
ciple of  good  faith,  public  morality,  sound  pohcy,  substantial 
justice,  equitable  right,  or  strict  law,  could  we  deny  this 
claim  ?  Suppose  him  admitted  to  testify  against  the  pris- 
oner, and  she  acquitted  or  condemned.,  and  the  record  of 

•]C.  Yftii  BueD,  S.  E.  Betti,  and  John  Dnar,  Esqn. 
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his  own  trial  to  be  removed,  •by  wril  of  certiorari  to  the  3d  cmcuiT. 

.     .  .         ,.         ,  .       August,   1827 

supreme  court,  and  the  conviction  affainst  hira  there  to  be  -— — - — 7— 

,      ,  I.  1      •       .       .  I-  The  People 

quashed  for  error  or  irregularity  m  the  proceedings ;  suppose  v. 

a  new  trial  granted  to  him  on  the  ground,  say,  of  the  im-  ^^^^^' 

proper  admission  of  his  confessions  to  the  gaoler ;  or  if  this 
be  not  ground  of  exception,  as  not  appearing  on  the  face  of 
the  record,  suppose  the  proceedings  set  aside  upon  some 
other  good  and  sufficient  cause,  and  upon  the  new  trial  the 
court  should  be  of  opinion  against  admitting  those  confes« 
Bions,  and  the  district  attorney  should  then  offer  evidence 
of  ])is  confessions  made  whilst  testifying  as  a  witness  against 
the  prisoner;  would  not  the  counsel  of  Strang  insist  that 
they  could  not  be  given  in  evidence,  without  a  violation  of 
public  faith  and  justice,  as  he  had  been  induced  to  waive 
the  protection  of  the  law,  and  criminate  himself  only  as  the 
consideration  or  condition  of  an  implied  promise  of  recom- 
mendation to  pardon  from  the  court,  and  the  equitable 
claim  thence  resulting  to  the  mercy  of  the  executiw? 
Would  not  the  court  reject  the  evidence  of  such  confes- 
sions? Could  they  be  admitted  consistently  with  the  letter 
or  spirit  of  any  rule  by  which  the  confessioi\s  of  a  party  are 
admissible  against  him;  or  consistently  with  our  oaths 
to  ^dmister  justice  impartially  according  to  law?  We 
think  not. 

It  may  be  objected,  however,  that  in  a  case  like  the  pres 
ent,  there  can  be  no  certain  assurance  of  a  pardon ;  inasmuch 
as  the  power  of  granting  pardons  is  vested  by  the  constitu- 
ti<m  solely  in  the  governor;  and  that  the  authority  of  the 
court  extending  no  farther  than  the  recommendation,  it 
must  after  all  rest  with  the  executive,  whether  that  recom- 
mendation be  complied  with  or  not.  This  is  indeed  true ; 
but  it  by  no  means  follows  that  where  an  implied  pledge 
results  from  the  conduct  or  proceedings  of  a  co-ordinate 
department  of  the  government,  or  is  given  even  by  its  sub- 
ordinate agents,  acting  in  good  faith  within  the  scope  of 
their  authority,  it  will  not  be  sanctioned  by  the  executive. 
On  the  contrary,  the  legal  presumption  is,  that  the  public 
faith  will  be  preserved  inviolate,  the  law  respected,  and  an 
equitable  claim  founded  upon  both,  ratified  and  allowed 
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*  court  would  nevertheless  •be  bound  most  scrupulously  to 


The  People 

V. 

Whipple. 


discbarge  its  own  obligations  as  far  as  they  extend,  and  as 
far  as  we  have  power.  And  if  an  accomplice  perform  the 
condition  on  which  he  is  admitted  as  a  witness  for  the  peo- 
plcy  according  to  its  spirit,  we  hold  ourselves  bound  in  duty 
and  in  conscience,  to  redeem  the  promises  which  the  lav 
raises  in  his  favor,  to  the  very  letter.  When  we  have  done 
this  we  have  performed  our  duty,  end  are  no  further  res- 
ponsible for  the  consequences.  If  we  are  correct  in  these 
principles,  the  question  as  to  the  admission  of  Strang,  is 
reduced  to  the  simple  inquiry,  whether,  in  the  sound  exer- 
cise of  the  discretion  vested  in  us,  we  believe  that  it  would 
promote  the  ends  of  public  justice  to  admit  him  as  a  witness 
on  this  trial,  and  thereby  entitle  him,  if  he  speak  the  truth, 
to  impunity,  in  the  event  even  of  the  prisoner's  acquittal? 

It  has  already  been  observed,  that  we  are  bound  to  pre- 
sume that  if  admitted,  he  will  speak  the  truth;  and  we  are 
bound  to  presume  farther  that  the  counsel  for  the  prosecu- 
tion believe  that  he  will  do  so,  or  else  certainly  they 
would  not  have  called  him.  We  are  therefore  to  determine 
whether,  in  the  exercise  of  our  judicial  discretion,  we  ought, 
under  the  circumstances  attending  this  murder,  as  developed 
on  the  trial  of  Strang  himself,  as  well  as  on  this  trial,  to 
promise  our  recommendation  for  pardon  upon  the  chance 
of  procuring  the  conviction  of  the  prisoner  at  the  bar.  Let 
us  examine  the  circumstances  of  this  case  in  reference  to 
the  character  and  conduct  of  the  respective  parties,^  to 
enable  us  the  better  to  decide  this  question. 

From  the  evidence  before  the  court,  it  appears  that  Strang 
is  the  son  of  a  respectable  farmer  in  the  county  of  Dutchess, 
from  whence  he  has  been  absent  some  time,  and  is  now 
about  thirty  years  of  age,  with  an  experience  of  the  world 
and  knowledge  of  mankind  not  usually  acquired  even  at 
that  age.  That  he  is  married  and  has  deserted  his  wife. 
That  he  is  naturally  ingenious,  shrewd,  cunning,  cool,  reso- 
lute and  bold.  Not  deficient  in  the  information  and  ac 
quirements  usual  among  persons  of  his  condition,  but  rather 
superior  to  those  who  have  enjoyed  no  greater  advantages. 
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He  entered  •the  family  of  Mr.  Van  Rensselaer,  where  tJw  M  CmctliT, 

deceased  and  his  wlfd  boarded,  about  twelve  months  ago,     ^p * 

under  the  feigned  name  of  Joseph  Orton,  and  represented  *  y, 
himself  as  a  single  man.  In  this  character,  he  seduced  the  ^'^>P^ 
affections  of  the  prisoner  and  won  her  at  all  erents  to  the 
gratification  of  his  last,  if  he  did  not  render  her  subserrient 
to  his  more  guihy  and  treacherous  po'rposes.  By  his  own  * 
confession,  he  meditated  the  murder  of  Mr.  Whipple  fot 
the  space  of  sit  months  before  its  perpetration.  It  is  proved 
that  the  prisoner  had  considerable  landed  estate  in  her  own 
right,  and  has  but  one  child,  a  boy  of  about  eight  yean 
old,  to  inherit  it ;  and  that  Strang  expressed  a  determinatioii 
to  have  her  if  it  cost  him  his  Kfe,  and  proposed  to  take  her 
off  with  him  to  Canada.  He  not  only  contrived  but  execu- 
ted this  plan  in  its  most  fatal  part,  and  but  for  bis  detection 
might  have  succeeded  in  the  whole  of  his  bloody  plot. 
Whether  she  furnished  the  money  knowingly  or  not, 
he  bought  the  rifle ;  he  watched  the  opportunity,  seized  it 
with  promptness,  and  ava^ed  himself  of  it  with  adroitness^ 
deliberation  and  coolness ;  and  he  shot  the  man.  In  shorty 
he  appears  before  us,  not  merely  as  the  technicaly  but  as  the 
real  principal  in  this  foul  transaction ;  nor  as  the  instrument 
of  the  prisoner  to  get  rid  of  the  only  obstacle  to  her  guilty 
pleasures  and  treacherous  designs;  but  as  the  betrayer  of 
her  virtue  and  honor,  and  the  destroyer  of  her  hu&fband,  in 
order  to  obtain  possession  of  her  property. 

Whilst  on  the  other  hand,  she  appears  to  have  been  msr-^ 
ried  to  the  deceased  at  a  very  early  age,  entirely  in  purstH 
ftnce  of  her  own  inclinations.  9he  is  not  now  more 
advanced  than  her  twentj-siith  year;  possessed  of  beauty 
and  fortune,  though  without  much  education,  and  most 
lamentably  defective  in  principle.  Vain,  weak,  frivolous^ 
wanton  and  inconstant  in  character ;  and  in  conduct,  im 
prudent,  silly,  lewd,  presumptious,  treacherous,  and  guilt> 
to  a  certain  eictent  in  the  eye  of  the  law ;  she  was  a  fit  instru" 
ment  in  the  hands  of  an  artftd  and  designing  villain ;  but 
destitute  of  those  qualities  which  could  hav^  swayed  the 
mind  or  controlled  the  actions  of  a  man  like  Strang,  or  of 
anv  other  with  whom  she  mii^ht  have  had  illicit  intercourse^ 
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'3d  CIRCXTIT,  Had  the  case  •been  reversed,  and  she  presented  not  only  as 
-^—^ — T"  a  woman  destitute  of  principle  and  profligate  in  manners, 
V.  but  of  greater  experience,  more  strength  of  mind  and  ener- 

Whipple.  gy  q£  character,  ill  treated  by  her  husband^  or  from  her  own 
or  his  defects  of  temper  or  conduct,  living  unhappily  with 
him;  cherishing  the  wish,  and  expressing  the  determination 
to  get  rid  of  him ;  had  such  a  woman  selected  for  her  par* 
amour  a  youth  of  inexperience,  and  by  the  seduction  of 
her  person  and  her  fortune,  led  him  to  commit  the  murder; 
had  the  intelligence  and  temptation  been  hers,  the  weak- 
ness and  the  folly  his ;  the  court  would  not  have  hesitated 
to  have  admitted  him  as  a  witness  for  the  people,  and  on  his 
full  and  fair  disclosure  of  the  facts,  to  have  recommended 
him,  as  we  must  then  have  done,  to  mercy. 

But  as  the  matter  stands  before  us,  we  have  as  little  hesi- 
tation in  rejecting  his  testimony  as  an  accomplice,  for  we 
could  never  consent  to  recommend  him  for  pardon.  The 
prisoner  may  be  guilty,  to  the  full  extent  of  the  indictment ; 
she  is  nevertheless  to  be  presumed  innocent  until  the  con- 
trary be  shown  beyond  reasonable  doubt.  But  her  accom- 
plice has  already  been  convicted,  and  now  awaits  his  sen- 
tence ;  we  know  the  full  extent  of  his  guilt,  and  know  from 
the  nature  of  things  she  cannot  be  more  guilty  than  he  is, 
if  every  thing  charged  be  proved  against  her.  Why  then 
should  we  select  her  for  punishment  in  preference  to  him? 
Neither  her  age,  her  sex,  the  circumstances  of  the  case, 
the  essential  purposes  of  justice,  or  the  moral  sense  of 
mankind,  would  justify  it.  But  suppose  her  innocent; 
suppose  the  insinuations  against  her  in  Strang's  confession 
to  be  groundless  ;  and  every  thing  that  he  may  have  sworn 
to  before  the  grand  jury,  who  found  the  biU  against  the 
pnsoner  at  the  bar,  equally  unfounded;  and  even  with 
Strang's  testimony  she  should  be  accquitted  at  the  trial ; 
yet  if  the  court  believed  he  spoke  the  truth,  and  he  should 
insist  upon  his  claim  to  our  reconmiendation,  it  would  be 
difilcult  to  resist  it,  because  it  would  be  difficult  to  determine 
whether  the  verdict  of  the  jury  was  rendered  upon  an  absa 
lute  disbelief  of  the  charge,  or  from  the  jury's  refusing 
credit  to  the  uncorroborated  testimony  of  the  accomplice , 
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and  thus  might  he,  the  only  guilty  *party,  escape  punishment  ^  CIRCUIT, 
by  the  success  of  a  deep  laid  artifice  for  procuring  his  — ^ 

admission  as  a  witness.    Or  suppose  her  guilty,  but  acquit-  v. 

ted,  not  from  a  disbelief  of  Strang's  story,  but  from  a  proper  '^'^PP^- 
caution  in  the  jury  in  not  giving  it  implicit  credit  when 
uncorroborated  by  other  proof,  or  from  his  being  discredited 
on  other  legal  grounds,  extraneous  to  the  transaction ;  yet 
would  the  court  be  bound  to  suspend  the  sentence,  and 
recommend  him  for  mercy,  and  thus,  though  the  prisoner 
and  himself  might  both  be  guilty,  yet  neither  would  be 
punished.  To  avoid  all  risk  of  this  sort,  and  to  prevent 
the  hazard  even  of  Strang's  escape,  from  the  mere  chance  of 
convicting  the  prisoner,  we  should  deem  it,  upon  the  whole, 
discreet  to  exclude  the  testimony,  even  had  we  less  doubt 
in  regard  to  the  question  we  have  discussed,  than  we  profess 
to  entertain.  For  the  prisoner  is  entitled  to  the  benefit 
of  every  doubt  upon  points  of  law,  as  well  as  upon  questions 
of  fact.  But  we  are  satisfied,  both  upon  principle  and 
authority,  that  Strang,  standing  before  us,  convicted  as  an 
accomplice  with  the  prisoner,  can  only  be  admitted  to 
testify  against  her  at  the  discretion  of  the  court ;  and  from 
the  facts  and  circumstances  of  the  case,  we  are  as  clear 
that  it  would  be  an  improper  exercise  of  that  discretion  to 
admit  him,  and  consequently  that' the  motion  to  that  effect 
must  be  denied. 

We  are  aware  of  the  responsibility  thrown  on  us  upon 
this  occasion.  But  this  court  shrinks  from  no  responsibility 
cast  upon  it  by  the  law.  Were  we  to  do  so  in  this  casOi 
we  should  be  knowingly  guilty  of  a  dereliction  of  duty,  and 
thereby  violate  our  oaths.  We  are  aware,  too,  of  the 
prejudice  and  exitement  which  this  trial  has  produced,  and 
which  has  in  some  measure  manifested  itself  in  the  course 
of  the  proceedings.  But  we  arc  bound  to  resist  prejudice, 
and  to  oppose  the  shield  of  the  law  for  the  protection  of  the 
weak,  and  repress  the  influence  and  operation  of  human 
passions  against  those  who  are  accused  before  us.  Nei- 
ther the  voice  of  prejudice,  nor  the  tumult  of  excitement, 
must  be  heard  within  these  walls.  We  sit  here  as  in  the 
temple  of  justice,  and  in  our  administration  at  her  altar,  we 
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SLSb^^i^S'  ^^^  ^^^  ^^  *^  uppUuae  <rf  w^n,  but  s^^  the  fovor  val 

^^l^p^^  V.  '  acceptance  of  the  •Deity,    Next  to  the  approval  of  God 

▼.  ftod  our  conscieiiKes  we  are  emulous  of  the  esteem  of  the 

PP^*     wise  and  good  ;  and  fallible  as  we  are»  we  are  uncoDscioui 

on  this  occasion  of  b^ng  influenced  by  any  other  motiye 

than  that  of  faithfully,  impartially  and  firmly  adminiateriag 

the  law  ;  and  if  we  have  erred  in  the  cooclueion  at  which 

we  have  arrived,  we  shall  at  least  have  the  consolation  of 

knowing  that  we  have  erred  on  the  side  of  mercy,  (a) 

Motion  &nied. 

(0)  Thouy)}  where  m  acoompUoe,  adioitt^  on  motipo,  m  •  wkiicM,  u, 
if  he  conduct  himself  with  propriety,  and  tell  the  truth,  entitled  to  a  reoom- 
mendation  by  the  court  for  a  pardon ;  yet  he  may  be  prosecuted,  eonTieted, 
'  and  atntenced  lot  any  cnme  olhot  than  the  one  oonotrning  whick  ke  ia  1^ 

^▼^  to  tttitify.  Tbua,  where  the  aooomplke  was  reoiiTed  ai  tba  wmkBm, 
aa  »  witness  on  a  trial  for  robbery,  he  was  prosecuted  and  ronvieted  ai  tbe 
yame  assizes  for  burglary ;  snd  hel^  well :  the  12  judges  on  consultatMn, 
holding  that,  in  such  case,  it  rested  In  the  discretion  of  the  Judge  whether  he 
would  recommend  the  witness  to  m^my.  (Asx  f.  Lee,  Buss.  &  By.  Cr.  Cas. 
891  •)  So  where  th0  kipg'a  evidence,  ia  a  ei^ae  of  burglary,  tnipad  ovk  at  tks 
issises  to  be  vnwortby  of  credit,  and  ho  w»s,  at  the  same  assizes,  cooTicted 
of  sheep-stealing,  and  sentenced,  but  the  sentence  respited  by  the  judge  Ibr 
the  opinion  of  the  12  judges,  they  held  the  conviction  right,  saying,  the  car- 
rying the  sentence  into  effeet,  they  thought,  was  a  qnestioii  entiiely  for  ^ 
discretion  of  the  j vdge  of  assise,  (B<k  ^.  nnwton,  Ikom^  h  By.  Cr.  Cat.  4U.) 
So  the  judges  will  not,  in  general,  admit  an  accomplice  as  king's  enridcno^ 
though  applied  to  for  that  purpose,  in  the  usual  way,  by  the  counsel  ibr  the 
prosecution,  if  it  appear  that  such  accomplice  is  charged  with  any  other  fel- 
ony than  thM  on  the  trial  of  which  he  is  to  be  a  witness  Beaeiyed  in  aer- 
mtk  eMti,  (2  C»mnglon  k  Ppyno,  4tl.) 
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44fa  cmcuiT, 

♦  Im  Equitt,  4tii  Cx»cui».    December,  1827.  Dee.  1827. 

Weed 

Weed  and  others  against  Pierce  and  others.  Viva^ 

Walworth,  Circuit  Judge.  The  defendant  Pierce  was  h»Wng  d5^! 
indebted  to  the  complainants,,  severally,  in  sums  amounting  ed  jndgiuent, 
in  the  whole  to  about  $2,500.  For  the  recovery  of  these  h^s^/a.  tobe 
demands,  the  complainants,  in  August,  1825,  commenced  ^^^  ^' 
suits  thereon  ;  and  obtained  judgments  in  February  there*  file  his  bui 
after.  During  the  pendency  of  these  suits,  all  the  visible  tfr^^the  de- 
property  of  Pierce  was  levied  upon  by  executions  issued  ^®?^"^*',  ,  *^ 
on  judgments  confessed  in  favor  of,  or  obtamed  by  other  loaned  moneys 
creditors ;  and  the  executions  on  the  complainants'  judg-  ^^  "^dif^ 
ments  have  been  returned  wholly  unsatisfied.  During  the  the  purpose  of 
pendency  of  the  complainants'  suit.  Pierce  loaned  to  the  fund  out  of  the 
defendants,  Elliott  and  Archibald,  between  eleven  and  (the  defend- 
twelve  hundred  dollars,  for  three  years,  and  sold  to  them  a  J*'***^  ^^^ 
small  quantity  of  ribbons,  amounting  to  $25,50.  Pierce  chancery  w^ 
was  insolvent  at  the  time  of  this  loan  ;  and  the  complain-  ^J^t  fiom^Se 
ants  allege  that  these  funds  were  put  into  the  hands  of  Elli-  ??*^^*  ^ 
ott  and  Archibald,  to  keep  the  same  beyond  the  reach  of  fiiug  his  bui. 
his  creditors  ;  and  have  filed  their  bill  to  have  the  funds  in  to*^^^^^ 
question  applied  to  the  satisfaction  of  their  judgments,  defendant 
The  cause  is  brought  to  hearing  on  bill  and  answer ;  and  the  ^  privy  "^to 
questions  presented  for  the  consideration  of  this  court  are,  *^®  ^?"^  ^^ 

*  *  '  may  be    com- 

First,  whether,  under  the  circumstances  of  the  case,  as  peUed  to  pay 
disclosed  in  the  answers,  the  complainants  have  any  equita-  ^ough*^  ^eir 
ble  claim  upon  the  fund  in  question; (1)  and  secondly  ^®^*T"  **"" 
whether  the  prior  judgment  creditors  are  entitled  to  a  pre-  credit;  but  if 
ference,  and  ou^t  to  have  been  made  parties  to  this  suit.  ^*  frSd^thS 
The  general  principles  of  equitable  jurisdiction,  in  rela-  may  be  cona- 
tion to  property  of  debtors  in  the  hands  of  third  persons,  Sedebttottie 
have  been  so  recently  and  so  ably  examined  and  discussed,  !f5^*^5*S.  **** 

•^  "^  '  ditor  at  the  ex- 

both  in  chancery  and  in  the  court  of  errors  in  this  state,  that  piration  of  the 
it  would  be  useless  for  me  to  go  over  the  whole  ground ;  ^  where  there 

are        m 
judgment  onditcn  of  the  drtfimdant,  hoUUng  dUTennt  jodgmeais,  th^  need  not  be 
parties. 

The  IsMmg  Mid  retwn  of  a/,  fs,  does  aot  glte  •  lien  on  the  ibad;  bat  the  filing  of  ths 
UU,  or  doing  some  other  decisive  act  showing  an  intention  to  pursue  the  iiind* 

(1)  Tid.  2  £.  S.  173,  4. 


Weed 

V. 

Pierce. 
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4th  ciRCXnT,  and  •!  shall  not  attempt  it.    I  shall  content  myself  with 

Dec.  1827. 

endeavoring  to  apply  the  doctrine  there  established,  to  the 
particular  circumstances  of  the  case  now  under  considera- 
tion. 

The  case  of  Hadden  v.  Spader,  in  the  court  of  errors, 
(20  John.  554,)  establishes  the  broad  principle,  that  courts 
of  equity  have  power  to  reach  the  property  of  a  debtor 
which  has  been  placed  in  the  hands  of  a  third  person ; 
and  to  cause  the  same  to  be  applied  in  payment  of  the  de- 
mands of  judgment  creditors,  who  are  unable  to  obtam 
satisfaction  thereof  by  the  ordinary  process  of  courts  of 
common  law;  and  that  it  makes  no  difference  that  such 
property  was  put  out  of  the  reach  of  the  creditors  before 
their  judgments  were  obtained.  The  opinion  of  Judge 
Woodworth,  which  appears  to  have  been  adopted  by  the 
late  Chief  Justice  Spencer  and  a  majority  of  the  court  of 
errors,  in  that  case,  carries  the  doctrine  so  far  as  to  embrace 
chases  in  action  and  public  stocks  belonging  to  the  defend- 
ant. And  certainly  the  case  of  Taylor  v.  Jones,  (2  Atkyn's 
Rep.  600,)  referred  to  in  that  opinion,  and  Edgell  v.  Hay- 
wood, (3  Atkyn's  352,)  which  appears  to  have  been  over- 
looked by  the  counsel  in  that  case,  are  authorities  for 
saying,  that  property,  not  in  itself  liable  to  execution,  if 
placed  or  left  in  the  hands  of  third  persons,  to  the  injury 
of  the  creditor,  may  be  reached  through  the  medium  of 
a  court  of  equity.    (See  also  2  Kent's  Commentaries,  358.) 

But  it  is  supposed  by  the  defendants'  counsel  that  the 
doctrine  of  Hadden  v.  Spader,  as  laid  down  in  the  opinion 
of  Judge  Woodworth,  has  been  very  much  narrowed  by 
the  decision  of  the  late  chancellor,  in  Donovan  v.. Finn,  (1 
Hopk.  Rep.  59.)  If  there  is  any  thing  in  that  decision 
which  conflicts  with  the  opinion  of  the  court  of  errors  in 
the  former  case,  I  am  bound  to  support  the  decision  of  the 
court  of  errors,  it  being  the  judgment  of  a  court  of  dernier 
resort,  to  the  adjudications  of  which  all  other  courts  in  this 
state  are  bound  to  submit.  It  must  be  admitted  that  the 
reasoning  of  Judge  Woodworth  would  extend  the  jurisdic- 
tion of  courts  of  .equity  much  beyond  what  the  late  chan- 
cellor supposed  was  allowable ;  while^  on  the  other  hand,  the 


Pieroe. 
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reasoning  of  chancellor  Sanford  would,  undoubtedly,  res-  ^^  CIECUIT, 
trict  the  jurisdiction  •of  those  courts  within  much  too  narrow  — _  ' ' 
limits.     I  think,  with  the  late  chancellor,  that  in  an  t. 

ordinary  case,  free  from  all  fraud  and  injustice,  this  court 
ought  not,  on  the  application  of  an  execution  creditor,  to 
deprive  the  debtor  of  the  power  of  collecting  his  debts. 
There  must,  undoubtedly,  be  an  unconscientious  exercise 
of  that  power,  on  the  part  of  the  debtor ;  or  some  fraud, 
collusion,  injustice,  or  wilful  neglect  on  his  part,  to  collect 
and  apply  his  debts  and  choses  in  action  to  satisfy  his  cre- 
ditors; or  some  other  ground  of  equitable  jurisdiction  in 
relation  to  such  debts  or  choses  in  action,  to  enable  execu- 
tion creditors,  by  the  aid  of  a  court  of  equity,  to  reach  and 
apply  the  same  in  satisfaction  of  their  judgments  and 
executions.  In  the  case  of  Donovan  v.  Finn,  it  is  manifest 
the  chancellor  considered  the  legacy,  to  Finn,  merely  as  an 
ordinary  debt  due  from  the  executors.  It  does  not  appear 
that  any  fraud  or  collusion  between  him  and  the  executors 
was  admitted  by  the  answer,  or  established  by  the  testimony 
in  that  cause.  It  was  a  mere  neglect  on  the  part  of  Finn 
to  collect  the  legacy  left  him  by  his  brother;  perhaps  for 
the  reason,  suggested  by  his  counsel,  that  he  was  unable  to 
give  the  requisite  security  to  the  executors  to  incj^mnify 
them  against  the  contingent  claim  alluded  to  in  the  answer. 
But  I  apprehend  there  was  a  sufficient  ground  of  equitable 
jurisdiction  in  that  case,  not  alluded  to  by  the  chancellor. 
The  executors  were  trustees,  in  relation  to  whom  the  court 
of  chancery  had  general  jurisdiction,  and  the  recovery  of 
the  legacy  was  a  part  of  the  ordinary  jurisdiction  of  that 
court.  (Edgell  v.  Haywood,  3  Atk.  352.)  Again;  the 
fact  that  a  legatee  was  not  able  to  procure  the  requisite 
security  to  indenmify  the  executors,  would,  of  itself,  form 
a  strong  ground  for  allowing  the  execution  creAitors  to  do 
it  for  him;  so  that  the  legacy  might  be  collected  and  ap- 
pUed  to  the  payment  of  his  honest  debts. 

Every  person  should  be  permitted  to  exercise  the  most 
liberal  and  extended  discretion  as  to  the  time  and  mannei 
of  disposing  of  his  property,  vesting  the  proceeds  thereof, 
and  of  collecting  his  debts;  provided  he  exercises  that 
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ith  CIACTJIT,  discretion  fairly  and  honestlj  in  reference  to  the  equitable 

' '—  right  of  his  creditors,  to  be  paid  out  of  the  same;  and 

Y.  without  any  view  or  intention  of  delaying,  hindering  or 

Pierce.       preventing  them  from  obtaining  *their  lawM  does  and 
*725]  demands.     But  wherever  he  exceeds  these  limitt  of  hit 

legitimate  authority  and  power  over  his  property  and  funds; 
wherever  there  is  reason  to  believe  he  has  ezerciaed  that 
power  with  intent  to  delay,  hinder,  or  defraud  those  who 
have  a  claim  upon  that  property  and  those  funds,  for  the 
satisfaction  of  their  just  demands,  such  exercise  of  power 
becomes  unconscientious  and  inequitable;  anda  court  of 
equity  will  then  control  and  regulate  its  exercise  in  such  a 
manner  as  to  compel  him  to  do  justice  to  its  creditors. 
(Per  Savage,  Ch.  J.,  6  Cowen,  580.)  Such  an  unconaci* 
entious  exercise  of  power,  by  the  debtor,  is  considered  a 
fraud  upon  his  creditor.  And  where  such  a  fraud  has  been 
actually  committed  by  a  debtor ;  where  he  has  intentionally 
placed,  or  even  left  that  property  which  ought  to  have  been 
devoted  to  the  payment  of  his  honest  debts,  in  the  hands 
of  a  third  person,  with  a  view  to  elude  the  justice  of  the 
law,  and  this  court,  by  its  ordinary  course  of  proceedings, 
can  reach  such  property  without  doing  injustice  to  any,  it 
does  n#t  deserve  the  name  of  a  court  of  equity  if  it  has  not 
jurisdiction  to  afford  relief  to  the  injured  creditors. 

From  the  facts  disclosed  in  the  answer  of  the  defen* 
dants,  I  am  pefectly  satisfied  that  Pierce  intended  to  put 
the  money  which  he  loaned  to  Elliott  and  Archibald,  in  a 
situation  where  he  could  have  the  use  and  benefit  thereof^ 
and  still  keep  it  beyond  the  reach  of  his  creditors.  At  the 
time  he  loaned  this  large  sum  of  money  to  them,  for  three 
years  he  knew  he  was  insolvent.  It  was  after  the  com 
plainants  had  commenced  suits  against  him  at  law  for  the 
recovery  of  their  debts  ;  he  had  suffered  the  whole  of  his 
visible  property,  which  cost  him  between  five  and  six  thou- 
sand dollars,  to  be  sold  under  the  executions  of  favored 
creditors,  for  less  than  one  fourth  of  its  cost ;  when  he 
had  in  his  hands,  or  probably  could  have  raised,  upon 
Gates'  bill  of  exchange,  from  1 1,500  to  $2,000;  and  he 
had  removed  with  his  family  to  Ogdensburgh,  for  the  pmr* 
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pose  of  being  within  the  gaol  limits.  He  loaned  the  men*  l^cnctJIT, 
ey  to  be  invested  in  e  store  of  goods  ;  the  interest  was  to  '  '- 
be  paid  to  him  annually ;    and  he  was  employed  as  the  t. 


clerk  in  the  store,  at  a  salary  of  two  hundred  and  forty 

dollars  a  year,  and  the  use  of  a  dwelting  house  for  himseUF 

•and  family.    From  these  facts  can  there  be  any  doubt  of  [•72€j 

his  intention  to  put  his  funds  beyond  the  reach  of  the  eze* 

cutions  of  his  creditors,  while  he  secured  an  annual  income 

therefrom,  for  the  benefit  of  himself  and  family  ?  * 

But  it  is  insisted  that  Elliott  and  Archibald  were  b&na 
fide  borrowers  of  the  money,  without  any  knowledge  of  the 
fraudulent  intentions  of  Pierce,  and  that  for  this  reason  the 
complainants'  bill  cannot  be  sustained  as  against  them.  They 
do  indeed  deny  that  they  had  any  knowledge  of  the  con«> 
cems  of  Fierce  at  the  time  they  receired  the  money  ;  and 
they  also  swear  they  were  not  informed  as  to  the  extent  of 
his  debts  or  his  means  of  payment,  and  did  not  then  know 
that  he  was  insolvent.  Ihere  being  no  replication,  these 
allegations,  in  their  answer,  must  be  taken  as  true,  if  they 
are  not  contradicted  by  other  facts  admitted  by  them  in 
such  answer.  They  admit  that  at  the  time  they  received 
the  money,  they  knew  that  Pierce  had  broken  up  his  estab* 
lishment  where  he  had  been  trading  at  Rossie,  and  had  re* 
moved  with  his  family  within  the  gaol  litnits  of  Ogdens- 
burgh;  they  knew  that  suits  had  been  brought  against 
them  by  the  United  States  for  heavy  penalties,  for  alleged 
violations  of  the  revenue  laws ;  they  knew  that  all  his  visi- 
ble property,  with  the  exception  of  his  household  famitare» 
had  been  sold  on  the  executions  of  some  of  his  creditors ; 
and  that  suits  were  also  pending  against  him  for  debts  due 
to  others.  This  certainly  was  sufficient  to  put  them  on  in* 
quiry ;  and,  if  the  cause  depended  on  this  question  alone,  I 
am  not  prepared  to  say  that  I  should  consider  them  bona 
fide  holders  of  this  money.  With  all  these  facts  before 
them  at  the  time  they  dealt  with  Pierce,  and  other  facts 
which  must  have  been  within  their  knowledge,  if  they  made 
no  inquiries  as  to  his  concerns,  and  as  to  his  ability  to  pay 
his  debts  without  the  aid  of  these  funds,  that  circumstance, 
of  itself,  is  certainly  calculated  to  throw  great  suspicion  up* 
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4th  CIRCXTIT,  on  the  transaction.    It  looks  very  much  like  wiliiil  and 
—  '  intentional  ignorance,  which  is  a  very  common  badge  of 

v.  fraud. 

Pieroe.  jj^  ^j^^  ^j^^  j  j^^^^  taken  of  this  case,  it  is  not  very  ma 

terial  to  inquire  whether  Elliott  and  Archibald  were  or 
were  not  conusant  of  the  fraudulent  intentions  of  Pierce. 
.•727]  The  •whole  amount  is  still  in  their  hands  :  and  they  have  no 

equitable  claim  Upon  any  part  thereof.  If  the  transaction 
was  only  fraudulent  on  the  part  of  Pierce,  and  Elliott  and 
Archibald  had  no  knowledge  of  the  intended  fraud,  and  are 
bonajide  holders  of  the  fund,  they  must  still,  in  equity,  be 
considered  trustees  for  the  benefit  of  the  execution  credit- 
ors. And  surely  there  cannot  be  any  hardship  or  injustice 
in  requiring  them  to  pay  the  money  to  those  creditors,  at 
the  times  and  in  the  manner  they  have  agreed  to  pay  the 
same  to  Pierce.  (Per  Woodworth,  J.,  20  John.  Rep.  670.) 
Justice  and  equity  certainly  require  the  protection  of  inno- 
cent holders  of  property,  which  has  been  fraudlently  trans- 
ferred to  them,  or  placed  in  their  hands  by  the  fraudulent 
debtpr,  without  any  notice  of  his  intention,  and  without 
fault  on  their  part.  But  a  court  of  equity  will  never  per- 
mit a  shield  which  is  properly  interposed  for  the  protection 
of  a  bonajide  holder  of  the  fund,  to  be  improperly  used  for 
the  benefit  of  the  fraudulent  debtor.  If  a  fraudulent  debt- 
or sells  his  property  to  a  bona  fide  pyrchaser,  who  has  no 
notice  of  the  fraudulent  intent,  he  will  be  permitted  to  hold 
the  property ;  but  if  any  part  of  the  purchase  money  re- 
mains unpaid,  he  will  be  considered  in  equity  as  holding 
such  unpaid  purchase  money  for  the  benefit  of  those  who 
have  been  defrauded  by  the  sale.  (Jewitt  v.  Palmer, 
7  John.  Ch.  Rep.  65.) 

It  is  also  objected  that  there  are  other  judgment  creditors 
who  had  sued  out  executions  prior  to  the  executions  of  the 
complainants,  and  who  are  entitled  to  a  preference ;  and 
that  they  should  have  been  made  parties.  And  the  case 
of  McDermutt  and  others  v.  Strong,  (4  John.  Ch.  Rep. 
687,)  is  relied  upon  to  support  that  objection. 

It  is  a  sufficient  answer  to  this  objection,  that  it  does  not 
appear  that  the  prior  executions  have  been  returned  unssr 
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tisfied,  or  that  the  property  levied  on  wai  not  sufficient  to  *^^^2?i^* 
pay  them.  The  household  furniture  of  Pierce  was  levied  — rr-r — 
on  by  those  executions,  but,  as  appears  by  his  answer,  it  ▼. 

was  not  sold ;  and  the  value  of  it  is  not  stated.  For  aught  ^^' 
that  appears,  it  might  have  been  sufficient  to  satisfy  the 
balance  due  on  those  executions.  At  all  events,  if  these 
favored  creditors  have  chosen,  without  a  sale,  to  abandon 
any  part  of  the  tangible  *property  of  the  debtor,  whjch  they  .  [•728 
had  seised  under  their  executions,  neither  law  nor  justice 
will  permit  them  to  resort  to  the  equitable  fund,  claimed 
in  this  suit,  to  the  exclusion  of  the  complainants.  It  does 
not,  therefore,  appear  by  the  pleadings  in  this  case,  that 
there  are  any  creditors,  except  the  complainants,  who  are 
in  a  situation  to  come  into  this  court  to  obtain  payment  out 
of  this  fund.  But  I  apprehend  the  principle  contended  for 
by  the  defendants  is  not  correct,  even  if  it  did  appear  in  this 
case  that  the  prior  executions  had  been  returned  unsatisfied. 
In  the  case  of  McDermutt  and  others  v.  Strong,  after  the 
plaintiffii  had  proceeded  to  judgment  and  execution  at  law, 
and  the  sheriff  had  returned  that  he  could  not  raise  the  • 
money  thereon,  they  filed  their  bill  in  chancery,  to  have 
their  debts  satisfied  out  of  the  fund  in  the  hands  of  the 
trustee ;  and  their  suit  in  chancery  had  actually  been  pend- 
ing several  months  before  the  debtor  was  discharged  under 
the  insolvent  act,  and  made  the  assignment  to  the  defend«- 
ants,  under  which  they  claimed  the  trust  fund,  for  the 
benefit  of  the  creditors  of  the  insolvent,  generally.  The 
complainants  in  that  case  had  also  given  previous  notice 
to  the  trustee  that  they  intended  to  look  to  the  trust  fund 
to  satisfy  their  judgments.  And  the  chancellor,  under 
those  circumstances,  very  justly  decided  that  the  complain- 
ants, by  their  legal  diligence,  had  acquired  a  specific  lien 
upon  the  fund,  and  which  entitled  him  to  a  preference.  It 
is  evident  from  the  report  of  that  case,  that  the  chancellor 
did  not  consider  the  issuing  of  the  execution,  merely,  as 
giving  any  priority;  for  the  execution  of  one  of  the  plain- 
tiffs was  issued  in  May,  andHhat  of  the  others  in  Jime, 
and  yet  the  decree  directs  that,  if  the  fund  is  not  sufficient 
to  satisfy  both  judgments,  it  shall  be  distributed  among  the 
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4ftiCEBCl7]!T,  comphiiiaatf  ratably,  in  proportioti  to  die  antonnt  due  %b 
„„  \       'cacti* 

Weed 

T.  Where  the  property  has  not  been  levied  on  bjr  the  exeeu- 

^^^  tiony  or  whef e  ift  is  of  such  a  natore  that  it  nerer  covid 
have  beea  levied  upoo^  or  reached  Irf  an  exeetstiott  at  law, 
the  return  of  the  executiotf  inuatiBfied,  tnll  not,  of  ftaeil, 
gitre  the  creditor  a  specifie  lien  upon  the  trust  property,  or 
ehoses  in  action  of  the  debtor.  He  ittost  follow  op  bis  ex^ 
eution  by  the  coromenxsetnient  of  a  suit  in  tqmty,  or,  at 
''*729]  leaaty  must  giro  notice  *of  his  claim,  and  of  his  iotiention  to 

pursue  the  truat  fund;  or  do  some  decisive  act,  showing 
such  intent,  before  he  can  be  considered  as  having  a  speci- 
fic lien.  The  creditors  whose  legal  diligence  has  eontkraed 
to  pursue  the  property  of  the  defendam  into  tUs  court,  afe 
entitled  to  a  preference  as  the  reward  of  their  vigilance. 
In  Edgell  v.  Haywood,  Loud  Chanoellor  Hardsricke  says, 
''The  Goort  does  not  pvoeeed,  in  this  case^  on  ttie  gtoukl 
of  a  specific  Hen,  but  onty  considers  it  a  part  of  the  pn^)cr- 
ty  of  tilie  debtor,  which  the  creditor  cannot  come  at  without 
the  aid  of  this  court.  I^  therefore,  after  judgment,  or  erven 
after  the^/Een^scfcur,  the  debtor  had  assigned  tids  hofmfii$i 
and  for  a  valuable  consideratioo,  and  without  notice,  it 
would  be  good,  and  prevail  against  this  ensditor.  But  after 
a  bill  Inrought^  and  a  Ub  pendens  created  as  to  this  tha^g, 
such  assignmetit  could  not  prevail.''  {%  AA.  d57.)  80  ia 
Spader  v.  Davis,  (5  John.  Ch«  Rep.  ^260,)  even  tlie  holder 
of  the  fund,  under  «  aasignmeut  which  was  finudcdent  in 
law,  was  only  held  accooutable  for  so  much  tiieieof  as  m- 
mained  in  his  hands  at  the  tiase  of  the  eommeDcefflent 
of  the  suit  in  chancery.  And  certainly  there  can  be  ne 
more  injustice  in  cooaidenng  the  ooimnencement  of  the 
first  suit  in  equity,  by  an  execotion  creditor,  as  giving  him 
a  preference  there  than  there  is  in  grring'  a  piefnrence  to  the 
creditor  who  baa  oUained  a  specific  lien  upon  the  prop- 
erty of  his  debtor,  by  a  prior  seisure  on  his  execution  at 
law.  If  the  creditor  whose  execution  is  first  retvraed 
unsatisfied,  pursues  the  race  of  legal  diligence,  by  the  coo 
mencement  of  a  suit  here,  he  will  obtain  the  reward  of  bai 
ngflance ;  but  if  he  abaiidons  the  pursuit,  or  lingers  oat  Ae 
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waj  befi»e  he  has  obtained  &  specific  lien,  he  has  no  right  ist  cmcuiT, 
to  complain  that  the  plaintiff,  in  a  subsequent  execution^  '  '  ■ 
haif  gained  a  preference  bj  si&perior  vigilance.  And  where, 
as  in  this  case,  the  creditor  in  tbe  prior  execution  nxakes 
no  claim  upon  the  equitable  fund,  surely  the  fraudulent 
•  debtor,  or  the  trustees  who  have  no  interest  in  the  question, 
should  not  be  permitted  to  make  such  an  objection. 

1  diaU  therefore  decree,  that  Elliott  and  Archibald  pay 
to  the  complainants  the  amount  of  the  note  given  by  them 
to  Pierce,  together  with  the  interest  thereon,  9A  the  times 
and  *in  the  manner  prescribed  therein  for  such  payments  ;  [*730] 

and  also  pay  to  the  complainants  the  sum  of  $25  50,  due 
for  the  ^bbons  received  of  Pierce,  and  the  whole  to  be 
applied  towards  the  satisfaction  of  the  ji^ments  of  the 
respective  complainants,  ratably  ;  first  retaining  out  of  tbe 
same  their  costs  of  this  suit,  to  be  taxed.  And  under  the 
particular  circumstances  of  this  case,  Elliott  and  Archibald 
will  noft  be  charged  with  the  costs  of  the  complainants,  or 
permitted  to  retain  their  own  costs  out  of  the  trust  fund. 

Decree  accordingly,  (a) 

(c)  For  ft  fiirtbez  examiiiftttMi  «f  this  qnesdon  in  th^  RngUrii  eonts,  and 
» leview  of  the  cbm  oI  Sdgell  v,  Haywood  &  Bairc,  (8  Atk.  ^32,)  aee  Otlif 
V.  Lines  sad  others,  (7  Price's  £xch.  Eep.  274.) 


•  Miller's  Case. 


Albany,  5th  February ,  1888. 
Sir — ^I  received  in  due  season  from  you,  as  presiding     Whether  in 
judge  of  a  court  of  oyer  and  terminer,  held  in  and  for  the  ^^^'L  ^^^    ' 

■^      °  -^  '.  w      ***^  court   of    oyer 

and  terminer 
hsTiDg  senienoed  a  malefactor,  upon  conviction  before  thenar,  to  capHai  punishment,  have 
power,  after  they  have  adjourned,  on  being  afterwards,  upon  further  examination,  convinced. 
of  his  innocence,  to  suspend  his  execution,  or  grant  a  reprieve,  till  the  oaae  can  be  laid  before 
the  pardoning  power  ?     Q^ere, 

By  the  common  law,  the  judges  may  reprieve,  even  after  adjournment;  and  the  only 
qnastion  is,  whether  this  power  be  wanting  here  either  from  the  irarae  and  principle  of  our 
government  or  is  impliedly  denied  or  withheld  by  the  constitution.     But  vid.  2  R.  S.  658. 

This  question  examined  upon  the  conatitntion,  upon  principle  and  authority,  in  a  corres- 
pondenoe  between  Clihton,  governor,  and  £DWAa2>8,  oireuit  judge,  president  of  the  oyer 
and  terminer,  of  the  city  of  New  York,  in  a  case  (stated),  wherein  that  court  had  reprieved 
Ills  espilal  ssBcotiaa  of  a  prisoner  after  seBtei|ceb 
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i8t  cmcmT,  city  and  county  of  New  York,  minutes  of  the  trial  of  Wil- 

Feb  1828 

— r-~ ^•liam  Miller,  on  the  10th  of  December  la«t,  for  the  murder 

of  David  Ackerman,  by  which^it  appears  that  he  was  dulj 
couvicted  of  the  crime,  and  sentenced  to  be  executed  on 
the  26th  of  January  last.  After  an  attentive  perusal 
and  deliberate  consideration  of  this  and  the  accompanying 
documents,  and  of  the  papers  sent  up  by  Mr.  E.  King,  one 
of  the  counsel  assigned  for  the  prisoner  by  the  court,  and 
several  conferences  with  Mr.  R.  Emmet,  the  other  counsel, 
I  came  to  the  same  conclusion  with  the  court  and  jury,  that 
the  prisoner  was  guilty,  and  that  therefore  the  executive 

[•731]  ought  not  to  interfere  •in  his  favor.    This  decision  I  com- 

municated to  Mr.  Emmet  on  the  morning  of  the  ^ 9th  ulti- 
mo, as  my  definitive  determination.  Shortly  after,  on 
opening  some  letters  on  my  table,  I  found  a  conmiunication 
from  you  and  a  duplicate  relative  to  this  subject,  in  which 
you  announced  a  change  in  your  views,  and  assigned  your 
reasons.  I  then  mentioned  to  Mr.  Emmet  that  I  would 
look  over  your  communication  and  re-consider  the  case, 
and  inform  him  of  the  result  on  Monday  ;  at  which  time  I 
told  him  that  I  could  not  reconcile  it  with  my  sense  of  duty, 
and  my  views  of  the  subject  to  interpose,  either  by  a  change 
or  remmission  of  the  punishment,  and  that  the  law  must 
take  its  course.  On  the  same  evening  I  wrote  a  letter  of 
a  similar  import  to  the  Rev.  Mr.  Stanford,  chaplain  of  the 
prison,  in  answer  to  one  received  from  him,  so  that  the  con- 
vict might  be  prepared  as  far  as  possible  for  the  awful  fate 
that  awaited  him.  On  the  evening  of  tMe  27th  January,  I  re- 
ceived, to  my  great  surprise,  a  letter  from  you,  informing  me 
that  the  court  of  oyer  and  terminer  had  considered  it  their 
duty  to  reprieve  the  convict  until  the  1 6th  of  this  month. 
On  taking  the  subject  into  consideration,  I  have  no  doubt 
that  the  court,  with  pure  motives,  mistook  their  powers ; 
and  my  only  object  in  making  this  declaration  is  to  prevent 
the  act  to  which  I  except  from  being  drawn  into  precedent. 
The  constitution  entrusts  the  governor  with  power  ovci 
reprieves  and  pardons,  and  I  think  that,  from  the  very 
terms,  it  is  exclusive.  The  power  claimed  in  this  case  by 
the  court  over  which  you  preside,  has  never  been  exercised 
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we  in  this  country  ;  it  is  incompatible  with  the  arrange-  i^  v^o^^' 
nts  of  our  government ;  against  the  constitution ;  andii^  , 
^*wgnant  with  the  most  mischievous  results.  It  has  been 
claimed  in  extraordinary  cases  by  the  judges  in  England ; 
but  the  great  commentator  who  concedes  it,  qualifies  the 
concession  by  saying  that  it  is  rather  by  common  usage 
than  of  strict  right.  The  judges  are  emanations  of  the 
regal  power ;  and  even  the  king  himself,  in  his  regal  office, 
though  not  in  person,  is  always  present  in  the  eye  of  the 
law,  in  all  his  courts.  Our  government  is  divided  into 
three  great  departments;  legislative,  executive  and  judi- 
cial. Our  judiciary,  •as  well  as  the  others,  must  look  for  [•732] 
its  powers  in  the  grants  of  the  constitution.  Now,  it  must 
be  admitted  that  the  power  that  reprieves  or  pardons,  is  an 
executive  power  expressly  delegated :  and,  however  it  may 
be  represented  in  Hale,  Hawkins  and  Blackstone,  they  can 
be  of  no  authority  on  this  occasion.  There  may  be  emer- 
gent cases  i^  which  reprieves  or  pardons  ought  to  be  grant- 
ed ;  in  cases  of  pregnancy,  insanity,  or  unexpected  disco- 
very of  innocence.  In  these  cases,  if  the  executive  power 
cannot  operate,  in  all  probability,  the  sheriff,  relying  on  the 
justice  of  his  country,  might  take  the  risk  upon  himself, 
and  without  any  pretence  of  authority,  exercise  mercy  upon 
indeed  an  awful  responsibility.  But  this  case  is  a  different 
one ;  it  is  a  claim  of  riglit ;  add  the  pernicious  consequen- 
ces to  which  it  may  lead  are  obvious.  There  is  a  court  of 
oyer  and  terminer  in  every  county,  and  there  are  66  coun- 
ties. Admit  the  power  over  reprieves  to  be  in  56  courts  : 
admit  that  these  courts  are  more  or  less  trustworthy,  more 
or  lest  liable  to  deception :  may  they  not  in  many  cases 
prostrate  justice,  and  adopt  measures  of  the  most  injurious 
tendency  ?  The  power  of  the  executive  may  be  completely 
overthrown  in  this  respect ;  for,  if  a  court  may  respite  for 
a  day,  they  may  for  a  year ;  and  if  on  the  exhibition  of 
new  testimony,  they  may  try  over  a  criminal,  and  declare 
him  innocent,  whom  before  they  had  pronounced  guilty,  and 
act  as  a  respiting  power,  there  will  be  no  certainty  in  pun- 
ishment ;  a  virtual  pardoning  power  will  be  established  in 
each  county,  instead  of  one  express  pardoning  power  for 
Vol   IX.— 49 
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ut  CIECTTIT,  the  whole  state  !    And,  if  the  judiciary  be  exposed  to  tud- 
',  den  and  powerful  attempts  on  its  humanity,  as  is  probable 

in  the  present  case,  to  .suspend  the  sentence  of  the  law, 
what  must  be  the  effect  on  the  executive,  when  it  comes 
before  him,  backed  by  judicial  authority  ;  a  prevalent  sen* 
timent  against  the  punishment  of  death ;  a  reluctance  in 
the  firmest  minds  to  accede  to  it ;  plausible  reasons  for  a 
milder  course  ;  and  conflicting  opinions  about  the  right  of 
infliction  after  an  intermeddling  with  the  sentence  ?    Will  i 

not  the  executive,  in  almost  every  case,  be  compelled  to 
change  the  punishment?  And  in  the  present  instance, 
which  has  been  pronounced  by  the  judges  and  jury  the 

[•733]  crime  of  murder,  and  which  I  may  *8till  believe  so,  with 

all  due  reverence  to  the  opinion  of  the  court,  I  am  compel- 
led by  the  extraordinary  circumstances,  embarrassments 
and  perplexities  attending  it  to  interfere  with  a  conditional 
pardon  :  And  as  the  course  to  which  I  except  is  obnoxious 
to  so  many  objections,  and  may  be  productive  of  so  many 
evils,  and  is  without  precedent,  so  I  sincerely  hope  ihal  it 
may*be  without  imitation. 

I  have  the  honor  to  be,  &c., 
Dk  Witt  Clinton. 
The  Hon.  Judge  Edwarbs. 

Governor  CUnton  dying  intermediate  the  date  of  his  let- 
ter, and  the  following  reply,  was  succeeded  by  the  Lieut 
Governor,  to  whom  Judge  Edward's  letter  was  therefore 
addressed 

To  the  Honorable  Nathaniel  Pitcher,  Lieutenant  Oootr- 
nor  of  the  State  of  New  York. 

New  YoRK^a2d  February,  1828. 

Sir — On  the  day  ensuing  the  death  of  his  exceUency,  the 
late  Governor  Clinton,  I  received  by  the  mail  a  letter  firom 
him,  respecting  the  proceedings  of  the  judges  of  the  couit 
of  oyer  and  terminer  in  this  city,  in  reprieving  for  three 
weeks  William  Miller,  who  was  under  sentence  of  death* 
The  Albany  Argus,  which  was  received  by  the  same  mailf 
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contained  a  copy  of  the  letter ;  and  from  an  accompanying  i»*  CIRCUIT, 
note  to  the  editor,  I  presume  it  wa«  published  by  the  ' 

authority  of  his  excellency.  I  forthwith  prepared  an  an«* 
8wer;  but  before  it  was  sent,  received  the  melancholy 
intelligence  of  his  death.  As  his  letter  proceeded  from  the 
ezecutiye  department  of  the  government,  and  complained 
of  an  encroachment  upon  its  powers  by  the  judges  of  the 
court  of  oyer  and  terminer,  I  conceive  it  to  be  my  doty  to 
state  to  you,  as  the  present  executive  of  the  state,  the  views 
entertained  by  the  judges  respecting  their  power,  and  the 
facts  which  induced  them  to  exercise  it  in  the  case  in 
question. 

Under  the  peculiarly  delicate  and  painful  circumstances 
in  which  I  find  myself  placed,  in  consequence  of  the 
lamented  death  of  his  excellency,  I  shall  endeavor  to  con* 
fine  myself  simply  to  such  an  exposition  as  I  conceive  ^ 

necessary  to  relieve  •the  judges  from  the  imputation  of  [•734 

having  acted  illegally  or  indiscreetly. 

I  cannot  but  regret  that  his  excellency  did  not  seek  a  foil 
exposition  of  the  views  of  the  judges,  before  he  proceeded 
to  the  length  of  protesting  against  their  acts ;  and  above  all 
before  he  gave  such  a  protest  to  the  press.  Public  discus- 
sions between  different  departments  of  the  government 
have  a  pernicious  tendency,  and  ought  never  tt>  be  resorted 
to  when  they  can  be  avoided  consistently  with  a  due  regard 
to  the  public  welfare.  This,  however,  is  a  painful  subject, 
and  I  should  not  have  said  so  much,  but  from  the  convic- 
tion that  my  duty  to  the  people  and  to  my  station,  would 
not  justify  me  in  saying  less.  Were  this  whole  subject  one 
which  concerned  myself  alone,  propriety,  perhaps,  under 
the  peculiar  circumstances,  would  require  that  I  should  be 
silent ;  but  as  it  involves  a  point  of  law,  which  I  conceive 
to  be  of  vital  importance ;  and  as  it  affects  the  respectability 
of  an  important  judicial  tribunal,  whose  conduct  has  been 
publicly  arraigned  by  the  late  chief  magistrate,  silence  on 
my  part  would  be  reprehensible. 

His  excellency  stated,  that  on  the  19th  ultimo  he  received 
n  letter  from  me,  in  which  I  announced  a  change  in  my 
views  as  to  the  guilt  of  the  prisoner,  and  assigned  my  rea- 


1st  CIRCUIT,  aonii :  that  thereupon  he  mentioned  to  Mr«  Emmet,  one  of 

Pob.  1828. 

T  P  '  ^^^  counsel  for  the  prisoner,  that  he  would  look  over  mj 
communication  and  reconsider  the  case,  and  inform  him  of 
the  result  on  Monday ;  at  which  time  he  told  him  that  be 
could  not  reconcile  it  with  his  sense  of  duty  and  views  of 
the  subject,  to  interpose ;  and  on  the  same  evening,  wrote 
a  Jetter  to  that  import  to  the  Rev.  Mr.  Stanford,  chaplain 
of  the  prison.  He  then  proceeds  to  remark,  that  on  the 
evening  of  the  27th  of  January  he  received,  to  his  great 
surprise,  a  letter  from  me  informing  him  that  the  court  had 
considered  it  their  duty  to  reprieve  the  convict  until  the 
16th  of  this  month. 

All  this  seems  to  import,  what  his  excellency  could  not 
have  meant,  that  the  judges  had  reprieved  the  prisoner 
with  the  knowledge  of  the  fact  that  the  governor  had  refused 
to  interfere  after  he  had  received  my  letter,  and  was  fully 
possessed  of  all  the  facts  in  the  case.  Now,  in  the  letter 
[*735]  in  which  I  ^informed  him  of  the  reprieve,  I  stated  some 

very  important  additional  facts,  and  informed  him,  at  the 
same  time,  that  the  judges  had  no  information  of  his  hav- 
ing received  that  letter,  either  from  his  excellency^  or  from 
any  other  source,  and  that  as  well  from  other  circumstan- 
ces, as  from  the  non-acknowledgement  of  it  by  his  excel- 
lency, the  judges  were  of  opinion  that  he  bad  not  received 
it.  Even  in  his  letter  to  Mr.  Stanford,  he  mi^e  no  men- 
tion of  bis  having  been  recommended  to  mercy  by  me,  or 
of  the  receipt  of  my  letter.  That  the  non-acknowledgement 
of  an  official  letter  so  nearly  concerning  the  life  of  a  human 
being,  alone  warranted  the  conclusion  that  it  had  not  been 
received,  will  not  be  questioned. 

The  question  in  issue  is  simply  whether  the  judges  have 
power  of  granting  reprieves  to  such  time  (and  such  time 
only)  "  as  is  necessary  to  give  room  to  apply  to  the  execu- 
tive for  either  an  absolute  or  conditional  pardon,'^  when  it  is 
apparent  that  injustice  would  be  done  by  suJBTering  a  sen- 
tence to  be  executed.  Upon  a  thorough  examination  of 
the  authorities,  it  appears  to  me  that  the  law,  true  to  the 
merciful  spirit  which  pervades  it,  does,  under  such  circum- 
stances, make  it  the  bounden  duty  of  the  judges  to  interfere 
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In  the  reign  of  Queen  Elizabeth  the  question  was  sub-  i»*  CIRCUIT 
mitted  to  the  king's  bench,  whether  the  justices  of  assize  \  n    ' 

could,  after  the  session  had  adjourned,  lawfully  command 
the  sheriff  to  respite  the  execution  still  longer ;  and  by  the 
opinion  of  all  the  justices,  the  order  for  further  respite  was 
adjudged  good  enough,  and  they  said  that  the  custom  of  the 
realm  had  always  been  so,  (2  Dyer,  205.) 

Blackstone  says,  that "  reprieves  may  be  first  ex  arbitrio 
hidicis  either  before  or  after  judgment ;  as  when  the  judge 
is  not  satisfied  with  the  verdict,  or  the  evidence  is  suspi- 
cious, dec,  or  any  favorable  circumstances  appear  in  the 
criminal's  character,  in  order  to  give  room  to  apply  to  the 
crown  for  either  an  absolute  or  conditional  pardon.  .  These 
arbitrary  reprieves  may  be  granted  or  taken  off  by  the 
justices  of  gaol  delivery,  although  their  session  is  finished 
and  ther  commission  expired.  But  this  is  rather  by  com- 
mon usage  than  of  strict  right."  -(4  Bl.  Com.  394.) 

•Lord  Hale  says,  that  "  although  the  judge,  by  whom  [•TSd 

judgment  is  given,  ought  to  be  very  cautious  in  granting  a 
reprieve  of  one  condemned  for  treason  before  him,  yet  he 
may  upon  due  circumstances  do  it,  as  well  in  case  of  trea- 
son as  felony.  And  this  reprieve  he  may  grant,  and  after 
he  hath  granted  it,  may  command  execution  after  the  ses- 
sions and  adjournment  of  the  commission."  (1  Hale's 
P.  C.  368.)  He  afterwards  says,  "  and  this  by  common 
usage.") 

Chitty  says,  '^  the  more  usual  course  is  for  a  discretion- 
ary reprieve  to  proceed  from  the  judge  himself,  who,  firom 
his  acquaintance  with  all  the  circumstances  of  the  trial,  is 
most  capable  of  judging  when  it  is  proper.  The  power  of 
granting  this  respite  belongs  of  common  right  to  every 
tribunal  which  is  invested  with  authority  to  award  execu- 
tion. And  this  power  exists  even  in  case  of  high  treason, 
though  the  judge  should  be  very  prudent  in  its  exercise." 
(1  Chit.  C.  L.  617,  1st  ed.  758.) 

The  law  as  here  laid  down  is  also  sanctioned  by  Hawkins, 
P.  C.  B.  2,  c.  61,  s.  8,  and  various  other  writers. 

These  authorities  leave  no  ground  for  question  as  to  the 
common  law  upon  the  subject. 
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1st  cmcuiT,      But  it  is  alleged  that  this  law  has  no  application  to  tht» 

——] —  country,  because  in  England  the  judges  possess  the  power 

of  reprieving  in  consequence  of  their  being ''  emanations  of 
the  regal  power ;  even  the  king  himself,  in  his  regal  office, 
though  not  in  person,  being  always  present  in  the  eye  of 
the  law  in  all  his  courts."  This  reason  is.  not  given  by  the 
great  and  venerable  expounders  of  the  law ;  on  the  contrary, 
*  Chitty  says,  "  the  power  of  granting  respites  belongs,  of 

common  right,  to  every  tribunal  which  is  invested  with 
authority  to  award  execution." 

Upon  the  abolition  of  the  regal  power  in  this  country,  the 
whole  sovereignty  became  vested  in  the  people ;  and  their 
power  to  the  eittent  they  have  delegated  it,  is  with  the 
judges  here  as  the  power  of  the  crown  is  with  them  in  Eng* 
land.  In  that  country  the  power  of  the  judges  is  limited 
and  defined  by  law  as  well  as  in  this.  The  source,  there- 
fore, from  whence  this  power  is  derived,  I  apprehend  makes 
no  difference  as  to  its  extent. 
I  ^737]  *But  it  is  alleged  that  Blackstone  qualifies  his  concession 

by  saying,  that  it  is  rather  by  common  usage  than  by 
strict  right.  The  qualification  is  however  confined  to 
cases  where  the  session  is  finished,  and  the  commission  of 
the  judges  expired.  In  support  of  this,  he  quotes  2  Hale, 
415,  who  says  simply,  ''and  this  by  reason  of  common 
usage."  Hale  quotes  the  case  of  Dyer,  above  stated, 
where  all  the  judges  say  that  "  The  custom  of  the  realm 
had  always  been  so."  If  the  custom  of  the  realm  had  al- 
ways been  so,  by  necessary  consequence  it  had  become  the 
common  law  of  the  realm 

Now,  as  it  is  expressly  declared  by  the  constitution  ci 
this  state,  that  such  parts  of  the  common  law  as  did  form  the 
law  of  the  colony  of  New  York  m  April,  1775,  shall  be  and 
continue  the  law  of  this  state,  except  so  far  as  it  is  repugnani 
to  the  constitution  ;  and,  as  when  the  courts  of  oyer  and 
terminer  were  organized,  they  neoessarily  became  vested 
with  all  the  common  law  incidents  of  such  courts,  subject 
to  the  foregoing  restriction  ;  and,  as  the  judges  of  the  oyer 
and  terminer,  by  the  common  law,  do  possess  the  power 
of  reprieving,  it  follows  that  their  power,  unless  rftmgnud 
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to  the  constitution,  is  sanctioned  by  ft ;  and  this  brings  me  ^"p^SSP 
to  the  only  remaining  question,  which  is,  whether  this  '■■* 

pdlirer  is  rq^ugnant  to  the  constitution  ?  Upon  this  point  his 
excellency  made  use  of  the  following  expression :  ^*  The 
constitution  intrusts  the  governor  with  power  over  reprieves 
and  pardons ;  and  I  think,  from  the  very  terms,  it  is  exclu- 
stve. 

As  this  is  the  point  upon  which  the  whole  question  turns, 
I  regret  that  his  excellency  did  not  favor  the  public  with 
his  reasons  ;  but  has  simply  given  an  expresion  of  his  opin- 
ion. 

Although  the  executive  power  is  declared  to  be  in  the 
governor,  yet  the  power  of  reprieving,  in  its  own  nature^  is 
no  more  an  executive  than  a  judicial  power.  It  is  no  more 
an  executive  power  than  that  of  awarding  execution,  which 
is  an  order  consequent  upon  the  judgment  of  a  competent 
tribunal,  that  the  prisoner  ought  to  be  executed ;  and  the 
case  of  a  reprieve  is  only  an  order  consequent  upon  a  judg- 
ment, that  he  ought  to  be  tespited.  And  although  the  ex- 
ecutive power  is  declared  to  be  in  the  governor,  yet  he  has 
no  power  beyond  what  is  specifically  enumerated  in  the 
constitution.    •A  contrary  doctrine  would  invest  him  with  [•738] 

all  the  powers  of  the  crown.  All  the  power  of  the  gov- 
ernor, as  it  respects  reprieves,  is  contained  in  these  words 
in  the  constitution,  viz :  **  The  governor  shall  have  power 
to  grant  reprieves  and  pardons  aftgr  conviction  for  all 
offences,  except,**  &c. 

General  Hamilton^  in  tl^e  82d  number  of  The  Federalist, 
upon  the  subject  of  exclusive  delegation  of  authority  to 
the  general  government,  remarks  that  ^'  this  exclusive  dele- 
gation can  exist  only  in  one  of  three  cases ;  where  an  ex- 
clusive authority  is  in  express  terms  granted  to  the  union; 
or  where  a  particular  authority  is  granted  to  the  union,  and 
the  exercise  of  a  like  authority  is  prohibited  to  the  states ; 
or  where  an  authority  is  granted  to  the  union,  with  which 
a  similar  adthority  in  the  states  would  be  utterly  incompa- 
tible. Though  these  principles  may  not  apply  with  the 
same  force  to  the  judiciary  as  to  the  legislative  power,  yet 
I  am  inclined  to  think  they  are,  in  the  main,  just  vrith 


J»*^IRCUIT,  respect  to  the  former*  as  to  the  latter.    And  under  this 
',  impression  I  shall  lay  it  down  as  a  rule,  that  the  state 

courts  will  retain  the  jurisdiction  that  thej  now  ha^ 
unless  it  appears  to  be  taken  away  in  one  of  the  enumer- 
ated modes."  These  remarks  are  equally  as  applicable  to 
power  delegated  by  our  constitution,  which  is  the  law  par- 
amount of  the  state,  as  to  the  power  delegated  by  the  con- 
stitution of  the  United  States,  which  is  the  law  paramount 
of  the  union. 

Now  as  the  words  of  the  constitution  are,  not  that  he 
shall  have  exclusive  power ;  nor  even  the  power  which 
might  imply  ^Ae  whole  power;  but  it  is  more  guarded, 
and  is  simply  '^  shall  have  power"  ;  and  as  there  are  no  ex- 
press words  excluding  concurrent  jurisdiction,  nor  any 
phraseology  which  implies  that  the  whole  power  shall  be 
vested  in  the  governor,  and  as  the  constitution  has  expressly 
declared  that  the  common  law  shall  be  and  continue  the 
law  of  the  state,  excepting  so  far  as  it  is  repugnant  to  the 
constitution,  it  follows,  that  unless  the  power  of  the  gov- 
ernor is  of  such  a  nature  as  to  be  repugnant  to  the  quali- 
fied limited  power  claimed  by  the  judges,  their  power 
remains ;  and  that  they  do,  as  in  the  words  of  his  excel- 
^  lency,  look  for  their  powers  in  the  grants  of  the  constitu- 
[*739]  tion ;  and  this  as  fully  as  if  the  constitution  had  said  *that 

they  should  have  all  their  common  law  powers  in  cases  of 
reprieve,  excepting  so  far  as  it  is  repugnant  to  the  consti- 
tution. That  concurrent  power  can  exist  over  the  same 
subject  matter,  and  yet  not  be  repugnant,  is  apparent.  If, 
after  the  governor  had  reprieved,  the  court  should  order 
an  execution,  or  if  the  governor  had  the  power  of  ordering 
an  execution,  and  should  exercise  it,  and  the  judges  should 
reprieve,  then  the  interference  of  the  judges  would  be  an 
act  repugnant  to  his  power.  But  his  power  is  of  granting 
reprieves  afid  pardons,  and  a  temporary  reprieve  by  the 
judges,  "  so  as  to  give  room  to  apply  to  the  executive,^*  lays 
no  barrier  in  the  way  of  his  executing  his  power  in  its 
most  ample  extent.  It  is,  on  the  contrary^  auxiliary  to 
that  power  ;  and  in  the  present  instance,  it  afforded  him  an 
I  opportunity  of  doing,  upon  a  new  statement  of  facts,  what 
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ae  foreyer  would  have  been  precluded  from  doing  if  the  i«t  CIRCtJlT 
sentence  had  not  been  respited.    It  is  solely  for  this  pttr-  »  n     ' 

pose,  and  is  so  declared  in  the  books ;  and  to  such  extent 
only  as  is  necessary.  **  in  order  to  give  room  to  apply"  to 
the  executive  to  exercise  his  prerogative. 

Far  be  it  from  me  to  call  in  question  the  wisdom  of 
placing  the  power  of  granting  reprieves  and  pardons  in  the 
executive.  All  that  I  contend  for  is,  that  although  he 
indubitably  has  the  ultimate  or  superior  power,  and  that 
there  is  no  power  which  can  prevent  him  from  reprieving, 
yet  that  there  is  nothing  in  the  constitution  annulling  the 
quaUfied  limited  power  of  the  judges.  Constitutions  like 
laws  should  receive  such  a  construction  as  will  advance  the 
remedy  and  suppress  the  mischief.  The  object  of  this 
provision  i»  to  enable  the  executive  in  all  cases  to  prevent 
injustice.  The  Umited  power  of  the  judges  is  only  to 
remove  ah  obstruction  of  their  own  creating,  in  the  way  to 
the  mercy  seat ;  a  power  necessary  to  enable  the  executive 
to  exercise  his  prerogative  upon  every  suitable  occasion ;  a 
power  which  has  been  sanctioned  by  the  experience  of  our 
ancestors  for  ages,  and  which  was  the  olSfspring  of  the 
imperious  dictates  of  justice  and  humanity.  That  which  I 
contend  against  is  a  harsh  and  rigid  construction  of  the 
constitution,  which  would  insure  a  haste  in  shedding  of 
blood,  as  foreign  to  the  humane  spirit  of  our  criminal  code 
as  to  the  benign  precepts  of  our  religion.    *Even  in  Eng^  [*740 

land,  notwithstanding  the  jealousy  with  which  the  crown 
has  ever  guarded  its  prerog^atives,  it  has  never  been  con- 
sidered an  encroachment.  The  argument  that  this  power 
has  not  been  before  exercised  in  this  state,  is  of  no  force, 
unless  it  can  be  shown  that  the  judges  have  refused  to 
exercise  it  upon  suitable  occasions.  The  non-exercise  of  a 
power  does  not  annul  it.  It  is  true,  as  stated  by  his  excel- 
lency, that. courts  may  arrive  at  a  conclusion  that  a 
prisoner  is  innocent,  whom  they  before  pronounced  guilty ; 
and  if  they  should,  it| would  be  either  in  consequence  of 
new  evidence,  or  of  different  views  of  the  same  evidence. 
If  the  former,  (as  in  the  present  case,)  there  would  be 
nothing  extraordinary  in  it  *  and  if  the  latter,  it  would  only 


^ 


1st  CIRCUIT,  prove  that  their  sense  of  jastice  rose  superior  to  their  pride 
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In  adverting  to  the  history  of  our  government^  I  can 
discover  nothing  to  warrant  the  inference  that  it  was 
intended  to  divest  the  judges  of  this  power.  It  certainly 
did  not  accord  with  the  temper  of  the  times  when  the 
constitution  was  adopted,  to  invest  the  governor  with  more 
than  kingly  powers ;  nor  to  pay  less  respect  to  the  safety 
of  the  citizen  than  was  paid  by  the  crown  to  that  of  the 
subject.  Why,  then,  are  we  to  presume  that  the  conven- 
tion intended  to  remove  from  the  citizen  a  safeguard,  to 
abrogate  a  power,  which,  in  its  operation  in  the  nnither 
country,  had  often  been  instrumental  in  preventing  injus- 
tice ?  Why,  when  the  want  of  such  a  power,  might  leave 
upon  the  land  the  stain  of  itinocent  blood  ? 

But  against  the  reasonableness  of  this  construction,  it  is 
urged  by  his  excellency,  that  there  is  a  court  of  oyer  and 
terminer  in  every  county,  and  that  this  power  in  the  courts 
might  be  abused  to  such  an  extent  as  completely  to  over- 
throw the  power  of  the  executive  in  this  respect.  Argu- 
ments against  the  exercise  of  power,  because  it  may  be  abu- 
sed, are  of  no  legal  validity.  The  law  will  not  presume  that 
its  officers  will  abuse  their  trust.  Were  it  otherwise,  it  might 
be  shown  by  the  same  course  of  reasoning,  that  under  the 
constitution  the  courts  have  not  the  power  of  fixing  the  time 
of  execution,  for  if  they  have,  they  might  order  the  execa- 
tion  forthwith,  which  would  oust  the  executive  of  his  pren^- 
[*741]  ative  *of  pardoning,  or  they  miglit  order  an  execution  at  so 

remote  a  period,  as  would  render  his  prerogative  of  repriev- 
ing of  no  avail.  So^  on  the  other  hand,  the  executive,  by 
the  indiscriminate  exercise  of  the  pardoning  power,  might 
prostrate  the  criminal  justice  of  the  state. 

But  how  stands  the  experience  of  the  mother  ooontry,  as 
it  respects  abuse  arising  from  the  number  of  courts  of  pyer 
and  terminer?  In  Englan^and  Wales  there  are  52  coun- 
ties, and  of  course  62  courts  of  oyer  and  terminer  an 
annually  organized  in  them. 

Yet,  immemorial  experience  has  proved  that  no  abuse  has 
ensued  from  their  powers.     Surely  it  will  not  be  contended 
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that  the  framers  of  the  constitution  conisidered  our  courts  t«t  CiMinT 
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as  less  trustworthy  than  those  of  England.    Surely,  after  ' » 

investing  them  with  the  most  delicate,  the  most  responsible 
of  all  power,  that  of  passing  upon  the  lives  of  their  fellow 
beings,  they  would  not  hesitate  to  invest  them  with  the 
Dower  of  deferring  the  execution  of  their  own  sentence  so 
ong  as  would  enable  a  miserable  victim  to  seek  the  mercy 
seat,  when  the  stem  dictates  of  justice  demanded  it. 
Human  nature  revolts  at  the  idea  of  executing  one  who 
has  become  a  lunatic,  a  woman  quick  with  child,  or  one 
whom  subsequent  developments  have  clearly  shown  to  be 
innocent.  And  yet,  if  the  exposition  of  the  constitution  by 
his  excellency  is  correct,  all  those  consequences  might 
ensue,  provided  the  settled  paramount  law  of  the  land  is 
permitted  to  take  its  course. 

But  his  excellency,  realising  the  necessity  of  the  case, 
says,  that  upon  such  exigencies,  "  In  all  probability,  the 
sherifT,  relying  on  the  justice  of  his  country,  might  take  the 
risk  upon  himself,  and,  witJiotU  any  pretence  af  authority ^ 
exercise  mercy  upon,  indeed,  an  awful  responsibility .** 
But  the  sheriff  could  not  do  this  without  violating  his  oath 
of  office ;  he  could  not  do  it  without  trampling  upon  the 
authdrity  of  the  judicial  tribunals ;  he  could  not  do  it  but 
by  acting  upon  a  principle  which,  if  extended,  would  destroy 
the  due  subordination  and  harmony  of  the  government. 
But  what  if  he  should  insist  upon  doing  his  duty  as  required 
by  law  ?  The  moral  sense  of  a  whole  community  might 
be  outraged  •at  witnessing  the  execution  of  an  innocent  ''•742 

man ;  a  scene,  which  of  all  others,  would  be  most  liable  to 
excite  them  to  tumult  and  outrage. 

His  excellency  seems  to  have  rested  under  the  impres- 
sion that  the  interference  of  the  judges  in  this  case  was 
^by  a  sudden  and  powerfid  attempt  upon  their  humanity.^ 
I  trust  that  a  full  development  of  the  motives  which  gov* 
emed  them  will  show  there  vras  no  want  of  becoming  ^m- 
ness  upon  the  occasion,  and  that  their  conduct  ought  rather 
to  be  ascribed  to  a  due  regard  to  the  rights  of  the  prisoner 
and  the  public  justice  of  the  land. 

The  evidence  of  the  murderous  disposition  of  the  priso- 


!■*  ^Iftcun,  ner  was  derived  mainly  fram  the  testimony  of  the  boy,  and 
in"  *^®  subsequent  declarations  of  the  prisoner. 

In  the  deposition  of  the  boy  before  the  coroner  of  New 
York,  (which  was  not  read  on  the  trial,)  he  swore,  among 
other  things,  that  the  prisoner  knocked  the  deceased  into 
the  boat  alongside  the  sloop,  knocked  him  down  again  with 
his  fist,  stamped  upon  bis  face,  and  continued  inflicting 
'  blows  with  his  fist,  sticks  and  stones,  about  one  half  an 

hour ;  that  he  continued  beating  him  from  Fort  Gansevoort 
to  Spuyten  Duyvel  creek ;  that  he  then  threw  him  over- 
board, and  pulled  him  in  again ;  that  the  prisoner  then 
stamped  upon  him,  and  beat  him  with  his  fist,  and  struck 
him  several  blows  with  a  handspike  on  his  head  and  fiace. 

In  an  examination  before  the  judges  on  the  day  the 
reprieve  was  granted,  he  stated  that  the  prisoner  struck  the 
deceased  more  than  one  hundred  blows  with  a  handspike, 
sticks  of  wood,  stones,  ropes,  and  by  kicking  and  stamping 
upon  him.  The  two  very  respectable  physicians  who  were 
examined  on  the  trial,  both  said  that  they  examined  the 
body  critically ;  that  there  were  no  marks  of  violence  except- 
ing  on  the  Jiead^  and  there  only  three^  one  under  each  eye, 
and  that,  which  was  the  mortal  one,  on  the  right  temple. 
This  wound  one  stated,  "had  an  appearance  as  though 
produced  by  a  club  or  falling  on  a  stone."  And  the  other 
one  said,  '*  that  falling  on  a  sharp  »edge,  as  the  gunwale  of 
a  boat,  would  have  doneiit."  The  statement  of  the  physi- 
cians as  to  the  number  of  marks  being  so  totally  inconsistent 
[•743]  with  those  of  the  boy  •as  to  the  number  of  blows,  and  being 

satisfied  at  the  time  of  the  reprieve,  as  well  from  personal 
examination  of  him,  as  from  the  testimony  of  his  teachers, 
of  the  extreme  imbecility  of  the  boy ;  and  also  noticing 
various  discrepancies  in  his  testimony  at  different  times, 
and  the  very  improbable  account  which  he  gave  of  the 
whole  transaction,  it  was  not  considered  safe  or  consistent 
with  the  humane  spirit  of  our  laws,  to  repose  any  confi« 
dence  ux  his  testimony.  The  testimony  of  this  witness, 
therefore,  which  was  all  the  evidence  of  the  shocking 
details  of  the  case  was  laid  aside. 

As  to  the  brutal  declaration  of  the  prisonei  on  board 


Capt.  Green's  vessel  on  suHrendenng  himself,  which  was  ^^  cmcmT 
•worn  to  by  one  of  the  witnesses,  and  which  bore  power-  '  '  ■ 
fully  against  him  on  the  trial,  it  does  not  appear  from  the 
deposition  of  Capt.  Green,  before  the  coroner  of  Westches- 
ter, (but  which  was  not  read  on  the  trial)  that  he  made  any 
such  declarations,  although  he  states  what  the  prisoner  did 
say.  Two  other  men  swore  at  the  same  time  that  the 
statement  made  by  Capt.  Green  was  correct,  and  a  thirds 
that  he  was  not  present  all  the  time,  but  that  it  was  cor- 
rect as  far  as  he  had  heard  it.  Capt.  Green  was  sick,  and 
unfortunately  not  present  on  the  trial .  He  has  subsequently 
stated,  in  the  hearing  of  Alderman  Thorp,  that  the  prisoner 
did  not  make  use  of  a  rash  expression,  but  gave  a  reason- 
able account  of  the  business.  He  also  made  statements 
which  went  in  explanation  of  the  declaration  of  the  priso- 
ner at  Sing  Sing.  This  came  to  the  knowledge  of  the 
judges  on  the  day  the  reprieve  was  granted.  But  as 
*  Green  was  then  absent,  his  deposition  could  not  be  taken. 

Under  these  circumstances,  as  those  witnesses  were  of 
course  sworn  to  tell  the  whole  truth,  the  judges  could  not 
in  justice  to  the  prisoner,  visit  upon  him  the  declarations  as 
testified  to. 

On  the  trial  our  attention  was  particularly  directed  to 
the  inquiry,  whether  the  deceased  did  not  come  to  his  death 
by  being  knocked  into  the  boat.  But  one  of  the  physicians 
stated,  that  in  his  opinion  he  could  not  have  moved  again 
after  receiving  the  blow  on  the  temple.  ^  This  opinion  bore 
strongly  against  the  prisoner  on  the  trial,  because,  after 
being  ^knocked  into  the  boat,  he  was  again  on  board  the  [*744 

vessel.  Subsequently  to  the  trial,  however,  a  number  of 
our  most  respectable  physicians  certified  that  he  might 
have  moved  for  some  time  after  it. 

The  case,  then,  stripped  of  the  inconsistent  parts  of  the 
testimony  of  the  boy,  and  the  violent  declarations  of  the 
prisoner,  resolved  itself  mainly  into  this ;  that  the  deceased, 
who  was  a  stranger  to  the  prisoner,  attempted  to  take  the 
helm  from  him  who  had  the  command,  and  was  thereupon 
Knocked  into  the  boat  which  lay  alongside  of  the  quarter- 
deck,  and  received  the  mortal  wound  by  the  fall ;  and  that 


W  CIROTIT,  afterwards  the  prUoner  haileA  Capt.  Green's  nloop,  stated 
•—-7-—^  that  he  had  a  dead  man  on  board,  and  had  killed  him  in  his 
own  defence,  surrendered  himself  a  prisoner,  and  wished 
to  be  taken  to  New  York  for  trial.  And  this  would  unques 
tionably  be  nothing  more  than  manslaughter.  There  are 
other  foicts  in  the  case ;  but,  as  I  apprehend  they  do  not,  as 
bx  as  satisfactorily  attested  to,  materially  vary  the  view  ] 
hare  taken,  I  shall  forbear  entering  into  a  further  enu- 
meration, as  the  testimony  was  reported  at  length  to  the 
executive. 

Upon  a  consideration  of  all  the  circumstances,  the  judges 
and  the  district  attorney  were  of  opinion  that  the  evidence, 
taken  in  connection  with  the  facts  subsequently  disclosed, 
was  not  such  as  would  justify  the  execution  of  the  prisoner ; 
and  he  was  reprieved  to  such  time  as  would  enable  the  exe- 
cutive to  become  fully  informed  of  the  case,  and  afford  him 
an  opportunity  of  exercising  his  prerogative,  if  he  should 
deem  it  proper.  • 

Believing,  as  it  was  natural  we  should,  that  the  new  facts 
and  views,  which  bad  wrought  so  radical  a  change  in  the 
minds  of  the  judges  and  of  the  district  attorney,  would  at 
least  have  created  so  much  doubt  in  the  mind  of  his  excel- 
lency as  to  the  guilt  of  the  prisoner,  as  would,  in  the  humans 
spirit  of  our  laws,  have  rendered  his  execution  unjustifiable; 
it  was  with  much  surprise  thajt  I  learnt,  upon  perusing  hit 
excellency's  letter,  that,  to  use  his  own  expression,  *'he 
might  still  believe  him  guilty  of  the  crime  of  murder,"  and 
that  he  was  compelled  "  by  the  extraordinary  circumstan- 
i*746]  ces,  embarrassment,  *and  perplexities,  arising  from  the 

reprieve  by  the  judges,  to  interfere  with  a  conditional  par 
don."  Or,  in  other  words,  but  for  the  reprieve,  his  excel- 
lency would  have  suffered  the  prisoner  to  have  been 
executed.  How  the  dispensing  with  the  execution  could 
have  been  necessarily  consequent  upon  the  reprieve,  I  do 
not  distinctly  apprehend ;  for  his  excellency  himself,  in  the 
case  of  Diana  SeUck  in  this  city,  reprieved  her  for  a  limits 
ed  period,  and  then  suffered  her  to  be  executed.  In  the 
mother  country,  reprieves  are  not  considered  as  giving  any 
claims  for  pardon;  and  executions  after  them  have  fire* 


quentlj  taken  place.  In  the  case  of  Miller,  no  difficulty  ist  cntCiriT, 
was  created  as  respected  the  prisoner,  by  the  reprieve  of  •  :  ,  ^  ' 
the  judges ;  for  he  was  given  distinctly  to  understand  that 
he  was  not  to  infer  from  it  that  the  governor  would  inter* 
fei'e ;  that  it  was  merely  the  act  of  the  judges  to  give  the 
governor  time  to  look  into  the  case,  and  afforded  no  indi- 
cation of  what  might  be  his  opinion. 

I  have  now  given  a  full  exposition  of  the  views  of  the 
judges,  both  as  to  the  law  and  the  facts.  It  was  under  these 
circumstances,  and  resting  under  a  conviction  that  upon  his 
excellency  being  fully  informed  of  the  case,  he  would  con- 
ceive it  to  be  his  duty  to  reprieve,  that  we  were  reduced  to 
the  alternative  of  their  suffering  the  prisoner  to  be  led  out 
to  execution,  or  of  repreiving  him. 

But  reverse  the  picture.  Suppose  that  the  judges  had 
refused  to  reprieve,  and  the  governor,  upon  being  fully 
informed  of  the  case,  had,  in  pursuance  of  their  expectations, 
conceived  it  to  be  his  duty  to  reprieve  him,  but  that  thfe 
prisoner  had  in  the  mean  time  been  executed  !  what  judg-  ^ 

ment  would  a  moral  community  have  then  formed  of  their 
conduct  ? 

In  conclusion,  I  consider  it  my  duty  to  state,  that  I  realise 
most  sensibly  the  delicacy,  the  novelty  of  the  situation  of 
an  important  judicial  tribunal  being  arraigned  by  the  chief 
magistrate  at  the  bar  of  the  public.  Under  no  ordinary  c's 
cumstances  would  I  be  brought  to  consider  it  as  consistent 
with  a  due  respect  to  the  dignity  of  the  court  over  which  I 
have  the  honor  to  preside,  or  to  the  sovereignty  of  the  people 
who  placed  me  there,  and  whose  laws  are  there  adminis- 
tered, to  answer  to  such  a  call.  But,  as  it  was  the  chief 
magistrate  *who  has  thus  arraigned  them,  on  a  charge  of  *'?  .6J 

encroaching  upon  his  constitutional  powers,  and  an  intima- 
tion that,  in  the  case  in  question,  they  probably  acted  under 
the  impulse  of  feeling,  instead  of  the  guidance  of  judgment ; 
and  as  the  tone  of  his  letter  seems  to  imply  that  he  possessed 
the  exclusive  power  of  expounding  the  constitution,  so  far  as 
X  respects  the  powers  of  the  executive,  I  could  not  reconcile 
silence  to  my  sense  of  duty. 

By  the  arrangements  of  our  constitution,  the  judicial 
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iBt  CIRCUIT,  tribunala  are  bound  to  expound  the  constitution  and  laws, 
-; — '  ^  according  to  the  best  of  their  own  ludirment ;  and  in  the 
discharge  of  their  trust,  know  of  no  superior  controlling 
power  but  the  courts  of  superior  jurisdiction  and  the  legis- 
lature. And  although  they  will  always  carefully  endeavor 
to  keep  within  the  scope  of  their  powers,  and  will  erer  pay 
due  respect  to  any  suggestions  from  the  executive  as  to  the 
bearing  of  their  decisions  upon  his  prerogatives,  yet  in  the 
discharge  of  their  duties,  I  trust  they  will  ever  look,  and 
look  solely,  to  the  constitution  and  laws  for  their  govern- 
ment, and  will  never  hesitate  to  follow  where  they  and  jus- 
tice lead  the  way.  I  have  the  honor  to  be,  very  respect- 
fully, your  obedient  servant, 

Ooostf  Edwauvm. 


AA^jk/    \fXJuili    fi^^u    A.r«.i»«n.i  *^x 


4th  CIKCTTIT, 
♦  In  Equttt,  4thCiromt.  _i^ili??L, 

Pattiuon 

Pattison  and  others  against  Htjll  and  others.  gy'n 

Pattison,  G.  &  H.  VaU,  N.  &  H.  Weed,  and  A.  Par-  The  assign- 
sons,  filed  their  biU,  stating  that,  on  the  28th  of  July,  1826,  ^^^l*"^  J^^^^^ 

debt  carries 
the  debt ;  and  if  the  latter  be  secured  by  mortgage,  It  carries  the  mortgage  interest. 

So,  if  the  assignment  be  of  only  fut  of  the  judgment,  and  consequently  a  part  of  the 
mortgage  debt,  an  interest  on  the  mortgage  passes,  corresponding  to  the  proportion  of  the 
debt  assigned. 

The  legal  effect  of  a  written  instrument,  thoi^h  not  apparent  from  the  terms  of  the  instru- 
ment itsell^  but  left  to  be  implied  by  law,  can  no  more  be  contradicted,  explained  or  con- 
trolled by  parol  or  extrinsic  evidence,  than  if  such  etfect  had  been  expressed. 

Thus,  where  a  debt,  secured  by  mortgage,  is  assigned  by  writing  under  sale,  without  men- 
tion of  the  mortgage,  by  which  a  mortgage  interest  passes  as  an  incident  to  the  debt,  it 
cannot  be  shown,  by  parol,  that  the  assignor  intended  to  reserve  the  mortgage. 

But  a  debt  or  judgment,  or  any  part  of  a  debt  or  judgment  secured  by  mortgage,  may  b# 
so  assigned  as  to  separate  it  from  the  mortgage,  by  a  proper  reservation  in  the  assignment. 

All  negotiations  between  the  parties,  prior  to,  or  ooteraporaneous  with  the  execution  of 
deed,  are  merged  in  it. 

A  deed  of  a  thing  passes  the  inoident  as  well  is  the  principal,  though  the  latter  only  be 
mentioned  ;  and  this  effect  cannot  be  avoided  without  a  reservation  in  the  deed,  or  at  least 
by  an  instrument  cotemporaneous  with,  and  therefore  making  a  part  of  the  deed.  And  this 
rule  is  the  same  at  law  sa  in  equity. 

The  correction  of  a  deed  on  account  of  mistake,  ignorance  or  accident,  cannot  be  made 
collaterally ;  but  only  on  bill  filed  presenting  the  very  point,  so  that  an  issue  and  proof  may 
be  taken  upon  it.     Then,  if  the  ground  of  relief  be  made  out,  the  court  reforms  the  deed. 

Where  a  bill  against  several  defendants  makes  an  admission  favorable  to  some,  against 
whom  the  bill  is  taken  j>ro  canftuOy  but  the  admission  is  unfavorable  as  to  others,  who  ap- 
pear and  take  issue,  and  disprove  it,  it  must  yet  be  taken  as  true  in  respect  to  those  who  did 
not  answer. 

Thus,  where  a  bill  for  foreclosure  of  a  mortgage  stated  that  the  first  instalment  which  fell 
due  on  the  mortgage  had  been  paid,  to  which  bill  the  mortgagors  and  divers  incumbrancers 
were  made  parties :  and  one  set  of  incumbrancers  appeared  and  claimed  that  the  instalment 
had  not  been  paid,  but  was  due  and  belonged  to  them,  and  claimed  that  the  foreclosure 
should  proceed  as  well  for  that  as  tne  residue  of  the  mortgage  debt ;  and  established  this 
claim  in  proof;  but  the  bill  was  taken  yro  confuse  against  all  the  other  defendants;  heldy 
that,  as  to  the  latter,  the  instalment  must  still  be  taken  as  paid,  though  otherwise  as  between 
the  parties  litigant.  8emb»  that,  to  warrant  a  foreclosure  for  the  whole  debt  against  all  the 
defendants,  a  cross  bill  should  have  been  filed. 

Semb.  a  cross  bill  is  always  necessary  where  the  defendant  is  entitled  to  some  positive 
relief  beyond  what  the  scope  of  the  complainant's  suit  will  afford  him. 

A  decree  of  sale  on  foreclosure  of  a  mortgage  is  not  to  be  made  till  the  master's  report  on 
the  account  shall  be  confirmed. 

A  master  may,  after  a  hearing  before  him  on  reference  is  closed,  and  before  he  has  settled 
the  draft  of  his  report,  receive  further  evidence,  if  he  be  satisfied  that  it  was  discovered  after 
the  first  hearing. 

If  a  debtor  owe  his  creditor  several  debts  upon  distinct  causes,  and  pay  him  a  sum  of 
money,  he  (the  payor)  has  a  right  to  say  to  which  debt  or  debts  the  money  shall  bo  appro- 
priated provided  he  directs  this  at  the  time  of  the  payment ;  but  if  he  does  not  so  direct,  the 
creditor  may  apply  it  as  he  pleases.  And  »emb.  where  ii  is,  in  the  nature  of  the  thing, 
indifferent  to  the  debtor  to  which  debt  the  payment  shall  be  applied,  and  the  debtor  does  not 
dir-vt,  the  creditor  may  make  the  application  at  any  time  after  the  paym-'nt. 

Where  the  debts  due  by  a  debtor  to  his  creditor  are  of  different  characters,  and  a  general 
payment  is  made,  and  neither  party  applies  the  payment  at  the  time,  the  law  will  then 
apply  it,  upon  the  presumed  intention  of  the  debtor,  to  that  debt  a  relief  from  which  will  be 
most  beneficial  to  him. 

Thus,  if  the  debts  be  a  mortgage  and  account,  or  judgment  and  account,  the  law  wUl  ap- 
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4th  ciacuiT,  S.  •Hull,  M.  Hopper,  Z.  Baker  and  S.  F.  Hervey,  being 

— —7- — '—  seised  in  fee  of  a  farm  in  the  town  of  Saranac,  Clinton 

V.  county,  made  their  bond  to  Parsons,  in  the  penalty  of  $7000, 

•        conditioned  to  pay  him  $8732  76  ;  yiz.  $500,  with  interest, 

ply  the   pay.  and  on  the  1st  of  October,  1826 ;  $500  on  the  1st  of  June, 

ment    to    t)i6 

mortgage  or  1827;  and  the  residue  m  different  instalments  at  several 
prefewnce  to  *™®^  after,  with  interest ;  that  on  the  same  day,  the  obGgnn 
the  aoGouAt,  mortgaged  to  Parsons  in  fee,  the  above  mentioned  farm,  to 
former  would  ^^cure  the  sum  mentioned  in  th«  condition  of  the  bond. 
h^*lii  ^thl  That  Parsons,  the  mortgagee,  at  the  date  of  the  mortgage, 
debtor.  being  indebted  to  PalHson  and  the  Vails  in  $9000,  assigned 

twLn^Se  ciwi  ^^  ^^®™»  ^^  **^*  ^*y>  ***®  *^^  ^^"^  instalments  of  $500  each, 
and    common  with  interest,  as  a  collateral  security  for  $1000,  part  of  the 

law  as  to  the 

•appUcation  of  debt ;  that  Parsons,  the  mK)rtgagee,  being  alK>  indebted  to 

STt^S)    to  ^^®  Weeds  in  $2400,  on  the  35th  of  October^  1826^  assigned 

this  ca8e.         to  them  the  balance  then  due  on  the  bond  and  mortgage, 

oourt"^fdum!  ^^732  75,  besides  interest ;  they  to  collect  suflScient  to  pay 

eery  are  given  and  satisfy  their  debt ;  and  the  balance  to  belong  to  Par- 
te, or  withheld        •  -^  ° 
from  the  sue-  SOUS. 

ST*^  dE!«e^  Then  after  setting  forth  numerous  suficeaaive  judgments, 
tion  of  the  in  favor  of  different  creditors,  obtained  against  Hall  and 
The  course  Hopper  after  the  date  of  the  mortgage,  and  being  a  lien  on 
unifor  *^'w^re  ^^^  mortgaged  premises,  and  (among  others)  a  judgment  of 
the  question  $16^000  in  favor  of  Southwick,  Cannon  and  Warren, 
on^^ai!d"diffi-  docketed  October  28th,  1826,  the  bill  stated  that  Parsons, 
cult    for    the  ti^  mortffa^ee,  recovered  judgment  in  the  supreme  court, 

parties  to  set-  .       ,  ^^  ,  *     ,  ^  ^         .  ,        ,  v  -      v 

tie  themselves,  lu  the  term  of  February,  1 827,  agamst  the  obligors  m  the 
costs  **agafnst  ^^^^  ^^'^d,  for  the  penalty,  which  judgment  was  perfected 

the  unsuocess-  April  12th,  1827. 

&l  p*rty.  rpf^^  the  first  instalment  of  $600  due  on  the  bond  had  been 

paid. 

That  all  the  residue  of  the  moneys  mentioned  in  the  bond 
remained  unpaid. 

The  bill  prayed  a  foreclosure  and  sale ;  and  that  process 
of  subpoena  might  go  against  the  mortgagors*,  and  all  the 
judgment  creditors,  including  Southwick,  Cannou  and  War- 
ren, who  alone  answered;  thebill  being  taken  pro  cow/fewo 
against  the  other  defendants. 

Southwick,  Cannon  and  Warren  answered,  admitting  all 


Ban. 


JJXh  OYER  JLND  TEBHmSA.  ^749 

Ihe  facte  at  rtated  in  th«  bill,  except  the  payment  of  the  Jirst  ^^J^^'^ 
instQlmeia.  In  respect  to  thia,  they  answered  that  the  defend-  __  * 
ant,  *Cannon,  had  conrersations  with  Pattison  and  the  Vails  jr.^ 
and  their  attorney,  some  time  in  the  winter  or  spring  of  1827, 
in  which  they  informed  him  of  the  assignment  to  Pattison 
and  the  Vails  of  the  two  first  instalments  ;  and  that  they 
were  entitled  to  be  paid  in  preference  to  the  other  assignees, 
(the  Weeds ;}  and  that  a  judgment  had  been  obtained  upon 
the  bond.  That  it  was  agreed  between  them  and  Cannon, 
acting  in  behi^lf  of  Southwick,  Cannon  and  Warren,  that  if 
the  latter  would  pay  Pattison  and  Vails  the  first  instalmemts, 
(they  P.  dc  Vs.)  would  assign  their  interest  therein  to  South- 
wick, Cannon  and  Warren.  That  they  accordingly,  in 
June,  1827,  advanced  $562  60  to  Pattison  and  Vails,  in 
pursuance  of  the  proposition ;  and  the  better  to  insure  the 
re-payment  of  that  sum  to  Southwick,  Cannon  and  Warren, 
they,  Pattison  and  Vails,  on  the  20th  of  June,  1827, 
assigned,  under  their  respectire  hands  and  seals,  the  judg- 
ment upon  the  bond  against  the  obligors,  to  Southwick, 
Cannon  and  Warren.  That  the  judgment  ^ttM  in  favor  of 
Parsons,  the  mortgagee.  That  the  first  instalment  is  wholly 
due  and  unpaid ;  and  they  (S.  C.  &  W.)  insisted  that  they 
were  entitled  and  should  be  first  paid  with  their  costs,  out 
of  the  proceeds  arising  from  the  sale  of  the  mortgaged 
premises,  in  priority  to  any  claim  set  up  by  the  complain- 
ants ;  and  that  the  $562  60  and  interest  thereon  should  be 
included  in  the  amount  to  be  foond  and  reported  due  on  the 
bond  and  mortgage,  and  in  the  amount  for  which  the  prem- 
ises should  be  sold ;  and  that  the  whole  should  be  decreed 
to  be  paid  to  the  defendants  (S.  C.  &  W.)  out  of  the  pro- 
ceeds of  the  sale,  eith^  in  priority  to  the  claims  set  up  by 
liie  complainants,  or  otherwise,  as  shoald  appear  to  be  just 
and  equitable,  according  to  the  respective  rights  of  the 
parties. 

A  general  replication  having  been  filed,  proofs  were 
taken.  The  assignment  from  Pattison  and  Vails  to  South- 
wick, Caimon,  and  Warren,  wiis  in  evidence,  sealed  by 
the  assignors,  and  dated  June  20th,  1827.  It  described 
^be  judgment  on  the  bond  as  being  for  the  recovery  of 


4th  CIRCUIT,  $500  debt,  and  $49  83  costs ;  and  then  ran  as  follom 

——J- — '—  "  In  consideration  of  649  dollars  and  83  cents  to  us  i& 

T.  hand  paid,  at  or  before,  &c.,  we  have  granted,  bargained, 

^^        sold,  assigned,  transferred,  and  *set  over,  and  by  these 

[*750]  presents  do  grant,  &c.,  unto  the  said  Southwick,  Cannon, 

and  Warren,  their  executors,  &c.,  the  said  judgment  so 

recovered  in  the  above  suit,  with  full  power  and  lawfol 

authority    to  take    all  necessary    proceedings   for    the 

recovery  of  the  said  smn  of  549  dollars  and  83  cents, 

with  interest  on  the  same  from  the  22d  day  of  Februaiy 

last/' 

Considerable  testimony  was  taken  in  r^ard  to  the  n^o- 
tiations  which  led  to  this  assignment,  and  other  communi- 
cations between  the  parties,  before  and  at  the  time  of  its 
execution,  with  a  view  to  show  that  the  real  intention  of 
the  assignors  and  assignees  was  merely  to  pass  all  title  to 
the  judgment  as  a  collateral  security  to  the  assignees  for 
the  consideration  paid  by  them;  the  assignment  not  to 
have  the  effect  to  carry  any  interest  in  the  mortgaged 
premises ;  but  as  this  testimony  was  laid  out  of  view,  in 
the  decision  of  the  cause,  it  is  not  stated  particularly. 


The  cause  was  brought  to  a  hearing  on  the  pies 
?J^'^^"  and  proofs  at  the  October  term  of  this  court,  1828;  anid 


October  27th,  was  argued  by 


Marshy  for  the  complainants,  and 
Swetland,  for  the  defendants,  (S.  C.  &  W.) 

CowEN,  Circuit  Judge.  The  defendants,  Southwick, 
Cannon,  and  Warren,  claim  that,  in  legal  effect,  the 
assignment  carried  to  them,  not  only  an  interest  in  the 
judgment  to  the  amount  of  the  instalment,  but  a  corres- 
ponding interest  in  the  mortgaged  premises  themselves. 

This  view  of  the  c^e  is  strenuously  resisted  by  the 
complainants ;  and,  although  the  general  rule  is  admitted, 
that  a  direct  and  unqualified  assignment  of  the  whols 
mortgage  debt  carries  the  entire  mortgage  interest  in  the 
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land,  it  is  contended  that  the  assignment  in  question  is  not  4*^cmctTIT, 
within  the  rule.  '- 1- 

In  the  first  place,  it  is  said  the  assignment  is  of  a  judg-        »^>^ 
ment  for  the  debt ;  of  a  thing  collateral ;  and  not  of  the        Hull, 
debt  itself,  or  anj  part  of  it. 

The  assignment  is  of  the  judgment  for  the  instalment 
$549  83,  **  with  full  power  *to  i;ake  all  necessary  proceed- 
ings for  •its  recovery."  This  undoubtedly  cut  off  the  [*'75r 
right  of  the  complainants  to  collect  that  sum,  either  on  the 
mortgage,  bond,  or  judgment ;  and  the  mortgagors,  after 
notice,  became,  both  in  equity  and  at  law,  debtors  pro  tanto 
to  the  assignees.  Both  may  object  to  the  complainants' 
enforcing  either  of  their  remedies  for  anything  more  than 
the  residue.  The  assignors  then  parted  with  all  their 
mterest  in,  and  control  oi^  the  debt,  to  the  assig- 
nees. The  former  have  nothing  left  as  to  the  $549  83, 
either  in  the  bond,  mortgage,  or  judgment.  The  assign- 
ment of  a  judgment  necessarily  carries  the  debt;  nor 
is  it  possible  to  separate  them.  The  judgment  would  be 
barren,  nor  can  we  conceive  of  its  existence  without  the 
debt.  I  must,  therefore,  hold  the  debt  to  be  directly 
assigned  in  this  case  ;  and  all  the  effects  must  follow  which 
the  law  attaches  to  an  assignment  of  that  character.  One 
of  these  is,  that  an  interest  in  the  mortgaged  premises 
passes  as  an  incident  to- the  debt  which  is  the  principal.  [1] 
(Jackson  v.  Blodget,  5  Cowen,  202,  206,  and  the  cases 
there  cited.)  True,  and  this  is  made  another  ground  for 
taking  the  assignment  out  of  the  general  rule ;  here  is  not 
a  transfer  of  the  whole  debt  due  upon  the  mortgage ;  but 
only  a  small  part  of  it.  That  would  be  a  valid  objection 
against  its  carrying  the  whole  mortgage  interest ;  but  it  by 
no 'means  follows  that  the  whole  interest  must  remain 
behind.  It  is  the  well  settled  doctrine,  that  a  mortgage  is 
a  mere  incidental  security  for  the  debt,  l^Le  a  judgment  or 

[1]  A  Kent  f  194.  Johnson  v.  Hart,  3  Johni.  Cu.  322.  1  John.  /SSO, 
S.  C.  Jackson  v.  WUIard,  4  id.  41.  Benyan  «.  liessereau,  11  id.  JS34. 
Jftckson  V.  Davis,  18  id.  7.  Jackson  v.  Brown,  19  id.  325,  .Wilson  «r. 
Troup,  2  Cow.  195.  Hatch  v.  VThite,  2  Galll  155.  Dick  v.  Mawry, 
9  Smeed  k  K.  448. 


^jjHfWVi"*     '^X/VMma.tJ 


4th  CIRCtJlT,  bond.     Foreclosing  the  mortgage  in  one  of  the  renedksi 

■     '  . — *  for  default"  of  payment ;  and  all  incidental  seeurities,  aS 

y.        '  remedies  for  a  debt,  follow  it,  and  reside  with  die  creditors 

^"^^        to  the  extent  of  their  several  claims,  whether  of  the  whole 

debt  or  a  part ;  and  must  be  subject  to  their  e^trol  eo  far 

as  those  securities  or  remedies  nftay  be  necessary  to  the 

collection  of  the  debt.    If  it  he  conceded,  and  it  has  not^ 

and  cannot  be  properly  denied,  that  a  single  debt  may  in 

equity  be  parceled  out  among  several,  it  f<Jlows  that  each 

must  share  in  the  remedies  and  securities.    When  yoa 

admit  that  choses  in  action  are  an  article  of  traffic,  yoa 

must  allow  the  creditor  not  only  to  sell  or  mortgage  the 

whole,  bat  also  any  part,  and  transfer  the  part  to  be 

holden  in  severalty  or  in  common ;  and  you  must  vest  in 

/752]  the  assignee  a  ^corresponding  coptrol  over  all  the  inciden- 

tal means  of  collection.  Suppose  the  whole  of  this  noort- 
gage  debt  had  been  assigned  to  Southwick,  Cannon,  and 
Warren,  except  the  first  instalment,  which  had  been  left 
in  the  complainants,  it  appears  to  me  the  situation  of  the 
parties  would  have  been  exactly  reversed  in  all  respects. 
Indeed,  according  to  the  argument  on  the  side  of  the  com- 
plainants, this  mortgage  has  become  perfectly  nugatory. 
Both  Pattison  and  Vails  and  the  Weeds  are  but  partial 
assignees  of  undivided  shares ;  and  if,  for  want  of  totality, 
no  interest  can  pass  in  the  mortgage,  they  have  no  rights 
here  as  complainants.  There  are  objections  as  stior^ 
against  the  express  assignment  of  a  portion  of  mortgaged 
premises,  as  against  an  implied  assigmnent.  The  only 
objection  against  either  must  be  the  difficulty  of  ascertain- 
mg  the  aliquot  proportion  of  each.  If  this  is  to  prevail, 
there  is  then  no  mortgage  interest  left,  except  the  contin- 
gent residuary  one  of  Parsons,  the  mortgagee.  That  is 
certainly  as  available  to  Southwick,  Cannon,  and  Warren, 
as  to  the  complainants. 

There  is  nothmg,  then,  on  the  face  of  this  assignment,  to 
avoid  the  usual  consequence.  The  debt  passed ;  and  with 
it  a  part  of  the  mortgaged  premises,  bearing  the  same  pro- 
portion to  the  whole  as  the  instalment  bears  to  the  entire 
mortgage  debt. 


But  it  is  insisted  that,  although  such  may  be  the  legal  ^^^^gE^*^ 
effect  of  the  assignment,  it  is  subject  to  be  contradicted  ■  '  — '- 
by  showing  the  real  mtention  of  the  parties,  which  may  ▼. 

be  done  1^  parol,  or  other  cridence  extrinsic  the  paper        ^^ 
itself;  and  that  there  is  testimony  of  that  character  suffi* 
cient  in  this  case  to  establish  an  intention  that  the  mort- 
gage should  be  wholly  reversed  to  the  complainants. 

There  can  be  no  doubt  that  it  was  competent  for  the 
parties  to  separate  the  debt  from  the  mortgage ;  that  is,  to 
put  the  asignees  npon  the  judgment  akme  for  their  security, 
leaving  to  the  assignors  their  entire  interest  in  the  land. 
In  Green  v.  Hart,  (1  John.  Rep.  680,  691,)  this  power  of 
separation  was  recognized  by  Spencer,  J.  In  that  case, 
the  note  of  Johnston  had  been  endorsed  by  Green  to  Hart ; 
and  a  mortgage  to  Green  by  Jobnsten^s  trustee  for  secur- 
ing the  note  was  •delivered  by  the  endorser  to  the  endorsee.  [•763" 
This,  it  was  held,  carried  the  interest  in  the  mortgage, 
which  was  an  incident  of  the  debt ;  -unless  a  different 
intention  was  established,  the  burthen  of  showing  which 
lay  with  the  endorser.  The  admission  that  such  an  inten- 
tion might  be  shown,  is  now  f  elied  on  by  the  counsel  for 
the  complainants  as  letting  in  the  parol  proof  to  establish 
it  here.  The  concessoim  of  the  learned  judge  does  not 
discriminate  as  to  the  kind  of  evidence ;  nor  was  his  atten- 
tion called  to  that  point.  The  difficulty  there,  rented  in 
the  proof  which  had  been  received  not  being  clear  and  full. 
There  is  little  doubt,  however,  that  oral  evidence  wouM 
have  been  admissible  in  that  case.  The  assignment  itself 
was  mainly  oral.  The  only  written  evidence,  was  the 
endorsement  of  the  note  and  a  receipt,  either  of  which  may 
be  varied  by  parol  evidence,  even  as  between  the  parties. 
Parol  evidence  is  always  admissible  to  show  the  particular 
purpose  for  which  an  endorsement  is  made.  It  may  be 
shown  that  the  parties  never  intended  to  pass  any  benefit 
cial  interest ;  but  merely  to  create  an  agency.  The  whole 
transaction  was  then,  in  effect,  a  mere  oral  bargain  and 
sale  of  the  assignor's  interest,  which,  of  coursei  might  be 
qualified,  explained,  or  contradicted  in  whole  or  in  part,  by 
evidence  of  the  same  de^ee.    Btft  the  principal  case  is 


HiUl. 


4th  cmcuiT,  widely  different.    Here  the  assignment  of  the  debt  is  in  the 

'  ^    . more  solemn  form  of  a  deed.     Various  conversations  were 

held  between  the  solicitor  of  the  assignors  and  some  of  the 
mortgagors  on  the  one  hand,  and  Cannon,  who  transacted 
the  business  for  the  assignees,  on  the  other.  These  con- 
versations related  to  the  consideration  of  the  assignment 
being  advanced  by  the  assignees  as  a  payment  of  the  first 
instalment,  so  far  as  the  mortgage  was  concerned,  leaving 
the  assignees  to  their  remedy  on  the  judgment  alone.  The 
effect  of  such  an  arrangement,  properly  made,  v^ould  have 
been  to  pay  so  much  quoad  the  mortgage.  All  these  con- 
versations were,  however,  some  time  previous  to  the  execu- 
tion of  the  assignment.  At  that  time  nothing  was  said, 
though  had  the  assignment  been  also  by  parol,  it  would  still 
be  open  to  the  remark,  that  it  was,  in  fair  intendment,  but  a 
consummation  of  the  terms  to  be  gathered  from  the  prior 
t  '754]  negotiations.    Take  the  same  effect  •then  as  if  those  terms 

had  been  reiterated  at  the  execution  of  the  assignment. 
There  is  no  position  better  settled,  than  that  all  negotia- 
tions prior  to,  or  cotemporaneous  with  an  agreement 
under  seal,  are  merged  in  it.  A  deed  comprehends  and 
passes  the  incident  as  well  as  the  principal,  though  the  lat- 
ter only  be  mentioned.  The  legal  effect  of  the  instru- 
ment is  the  same  in  respect  to  both.  The  form  in  which 
such  an  effect  is  produced,  in  the  one  case  by  express 
words  and  the  other  by  implication,  does  not  take  from  the 
conclusiveness  of  the  effect.  A  deed  of  land  omits  to  men- 
tion emblements  ;  yet  they  pass  as  effectually,  and  a  parol 
reservation  of  them  is  as  completely  nugatory  as  if  they  had 
been  named  in  the  deed.  (Austin  v.  Saveyer,  May  term, 
S.  C.  1828.  M.  S.  (a)  [1]  You  cannot,  at  law,  avoid  the 
legal  consequence,  except  by  a  clause  in  the  deed  itself,  or 
a  simultaneous  paper  which  is  taken  as  entering  into,  and 
forming  a  part  of  the  deed.  The  same  rule  prevails  in 
equity.  [2]    It  was  decided,  on  a  bill  filed  by  ^he  assignees 

{a)  Since  reported,  ante,  39. 
(ij  See  4  Kent,  468. 

[2]  See  2  Cowen  &  Hill's  notei  to  Phil.  £y.  621,  a^mj.  where  tU  fti 
leading  Americao  authorities  are  collected. 
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of  an  equity  of  redemption,  seeking  directly  to  vary  the  ^*^^^5'?^» 
terms  of  a  mortgage  by  setting  up  an  oral  stipulation  on  the  —  "^  '  ■ 
part  of  the  mortgagee,  "  That  parol  evidence  is  inadmissi-  y. 

ble  to  contradict  or  substantially  vary  the  legal  import  of  ^^'^ 
a  written  agreement."  (Stevens  v.  Cooper,  1  John.  Ch. 
Rep.  425.)  In  that  case,  it  was  insisted  at  the  bar  that 
the  mortgage  was  of  a  mere  personal  nature,  and  incident 
to  the  debt ;  and  therefore,  the  subject  of  sale  without  writ- 
ing, the  same  as  any  personal  chattel.  The  answer  giten 
was,  that  the  evidence  oflfered  was  not  only  denied  by  the 
statute  of  frauds,  but  was  contrary  to  the  maxims  of  the 
common  law.  The  following  cases  also  go  directly  to  the 
same  point :  Lord  Imham  v.  Child,  1  Bro.  C.  C.  92 ;  Lord 
Portmore  v.  Morris,  2  id.  219  ;  Meres  v,  Ansell,  3  Wils.  276, 
6;  Meads  v.  Lansingh,  1  Hopk.  124.  Moses  v.  Murga- 
troyd,  (1  John.  Ch.  Rep.  119, 128,)  is  relied  on  by  the  com- 
plainants. There  an  assignment  under  seal  absolute  on  the 
face  of  it,  of  certain  goods,  was  intended  to  be  in  trust  for 
securing  debts.  On  a  bill  filed  by  the  creditors  against  the 
administrator  of  the  assignee,  charging  that  the  assignment 
was  in  trust  to  secure  their  debts,  the  administrator 
answered  that  the  assignment  was  for  the  general  indemnity 
*of  his  intestate  against  advances  made  by  him  for  the  [*766 

assignor.  Parol  proof  was  received,  after  this  admission 
that  the  deed  was  false  on  its  face,  to  show  the  real  trust. 
This  case  must  have  gone  on  the  groun<f  mentioned  by 
Chancellor  Kent  at  p.  128,  that  there  was  mistake,  ignor- 
ance or  accident  in  framing  the  deed ;  otherwise  the  case 
is  anomalous,  and  a  departure  from  settled  principles,  which 
cannot  be  imputed  to  the  learned  chancellor  who  decided  it. 
The  correction  of  an  instrument  on  any  of  the  grounds  n;ien* 
tioned  by  him,  is  a  distinct  head  of  equitable  power,  never 
exercised  but  on  a  bill  filed  praying  the  correction  directly, 
or  what  is  equivalent,  where  the  parties  consent  to  go  into 
the  inquiry.  The  mistake,  or  other  ground  of  correction, 
must  be  charged  in  the  bill,  so  that  it  may  be  answered,  and 
an  issue  taken  upon  it.  The  deed  will  then,  if  the  evidence 
warrant  it,  be  reformed  and  set  right  by  the  decree.  (1 
Bro.  C.  C.  93,  4.    2  id.  219.)    But  you  cannot  do  this  col- 


4tiiCIRCITJ,  laterally.     It  cannot  be  done  without  allegata  et  probata 

Oct.  1828-  ,    .  , 

upon  the  veir  point. 

Pattison  ^^  ,  .       .  ^   ,  ,  , 

V.  From  this  view  of  the  case  it  must  be  taken,  as  between 

^^'        the  complainants  and  the  defendants  Southwick,  Cannon 
and  WaYren,  that  the  first  instalment  is  still  due. 

But  how  is  it  in  respect  to  the  other  defendants,  the  mort- 
gagors, and  the  numerous  judgment  creditors  against  whom 
this  bill  has  been  taken  pro  confesso  J  The  biD  alleges  a 
part  payment  of  the  mortgage,  which  all  the  defendants, 
except  Southwick,  Cannon  and  Warren,  hare  regarded  as 
correct,  and  make  no  defence.  It  is  most  unjust,  therefore, 
in  respect  to  them,  that  these  premises  should  be  charged 
with  the  first  instalment.  They  may  all  have  an  interest. 
At  any  rate  some  of  them  have.  The  parties  litigating 
might  as  well  insist  on  selling  for  double  the  original  mort- 
gage. In  respect  to  themselves  merely,  they  might  do  so 
for  aught  the  other  defendants  would  care.  Suppose  these 
defaulting  defendants  had  been  put  to  sleep  by  an  admission 
on  the  part  of  the  complainants,  that  the  whole  mortgage 
had  been  paid  except  10  dollars :  could  it  be  swelled  as 
against  them  to  its  original  amount  at  the  instance  of  their 
co-defendants  ?  I  suggested  this  difficulty  on  the  argument ; 
[•756]  it  was  not  satisfactorily  •answered  then  ;  and  it  still  seems 

to  me  utterlj^insurmountable.  It  struck  me  then,  and  I 
think  so  still,  that  Southwick,  Cannon  and  Warren  should 
either  have  joined  as  complainants,  or  made  themselves  so 
by  a  cross  bill.  When  they  saw  that  their  own  share  was 
treated  by  the  forclosing  parties  as  paid,  they  might,  by  a 
cross  bill,  have  become  complainants,  bringing  in  all  the 
other  parties,  and  giving  them  a  chance  to  contest  the  relief 
now  sought  in  the  answer.  This  is  the  unijbrm,  and,  I 
apprehend,  the  only  course  where  a  defendant  is  entitled  to 
some  positive  relief  beyond  what  the  scope  of  the  complain- 
ant's suit  veill  afford  him.  Both  the  original  complainant, 
and  all  the  co-defendants,  may  be  called  to  answer  tft  cross 
bill,  and  must  be  where  this  is  necessary  to  tlie  protection 
of  their  rights.     (Coop.  Eq.  PI.  85.) 

But  both  parties  litigant  say  go  on  and  sell ;  and  however 
*»mbarrassed  the  cause  may  be,  they  have  a  right  to  say  so, 
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matter  4&CIRCTTIT 

^an.  1820. 


PttttiSOQ 

Htdl. 


as  to  all  except  the  first  instalment.  This  is  a 
entirely  between  Pattison  and  Vails  on  one  side,  and  South* 
wick,  Cannon  and  Warren  on  the  other;  and  seems  more 
properly  a  subject  of  settlement  alter  the^  master's  report 
shall  come  in.  I  shall,  therefore,  suspend  all  direction^  as 
between  them  till  that  time.  The  decree  of  sale  will  of 
course  not  be  made  till  the  report  shall  be  confirmed. 
Such  is  the  settled  practice  of  the  court.  {OardinerY. 
Gamiss,  1  Hopk.  306.) 

I  shall  want  the  amount  due  on  the  first  instalment  sepa- 
rately ;  the  amount  due  on  the  mortgage  beside  that  instal- 
ment ;  and  the  aggregate  of  both  ;  each  of  the  three  sums 
to  be  set  down  separately.     (2  Pow.  on  Mort.  969,  970.) 

I  will  then  say  whether  the  complainants  shall  be  charged 
as  trustees  of  Southwick,  Cannon  and  Warren,  to  the  extent 
of  the  instalment,  if  the  premises  sell  for  so  much,  or  whether 
the  latter  shall  come  in  and  have  their  instalment  taken  as 
a  part  of  the  amount  for  which  the  premises  are  to  be  sold ; 
and  in  such  an  event,  whether  they  shall  be  preferred,  or 
take  pro  rata  with  the  complainants. 

Order  of  reference,  accordingly ;  and  to  state  amount  of 
incumbrances.    All  further  directions  reserved  till  report. 

•At  the  January  terra  of  the  court,  1829,  the  master's 
report  came  in,  stating  that  the  1st  instalment  with  interest 
amounted  to  $  581  05 

Due  complainants,  besides  1st  instalment  3756  77 

Aggregate  $4337  82 

He  also  reported  numerous  judgments  of  large  amounts,  Piattsburgh, 
obtained  against  Hull  and  Hopper,  two  of  the  mortgagors,  t^^  ^anuiSy 
after  the  execution  of  the  mortgage.  ^^*N  ^®^- 

The  master  farther  stated  specially,  that  after  a  first 
hearing  before  him  in  respect  to  the  account  upon  the 
mortgage,  the  complainants  discovered  new  proof,  which 
they  supposed  went  to  show  a  payment  or  discharge  of  the 
first  instalment ;  and  the  master  being  satisfied  that  the  dis- 
covery was  made  after  the  first  hearing,  he  dia  on  the  day 
fixed  by  him  to  settle  the  draft  of  his  report,  and  before  the 
draft  was  settled,  receive  the  new  evidence  which  he 


[•767] 


Pattison 

V. 
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ith  cmuuiT,  reported  specially.  .  It  consisted  of  exhibits  showinir  the  fol- 

Jan.  1829/     ,       .  -  /  ® 

lowing  state  of  facts : 

Hull  and  Hopper,  two  of  the  mortgagors,  with  Epaphnis 
Hull  and  John  Thomas  as  sureties,  on  the  25th  of  October, 
1826,  executed  their  joint  and  several  promissory  note  to 
Harvey,  for  $8000.  Harvey  endorsed  this  note  to  South- 
wick,  Cannon  and  Warren,  the  defendants  litigant.  On  the 
27th  of  December,  1827,  Hull  and  Hopper,  with  Epaphnis 
Hull  and  one  Gibb,  executed  their  joint  and  several  note 
directly  to  Southwick,  Cannon  and  Warren  for  $2525  76. 
These  notes  were  given  by  Hull  and  Hopper  as  collateral 
security  to  Southwick,  Cannon  and  Warren,  to  protect  them 
against  various  advances  made  by  them  for  Hull  and  Hop- 
per both  before  and  after  the  dates  of  the  notes.  Southwick, 
Cannon  and  Warren  alsa  held  various  other  collateral  se- 
curities against  the  same  advances,  viz.,  the  bond  and 
warrant  of  Hull  and  Hopper  to  confess  judgment  on  the 
first  mentioned  note ;  and  in  February,  1827,  Hull  and  Hop- 
per also  gave  Southwick,  Cannon  and  Warren  a  power 
to  sell  certain  boats  and  vessels  of  Hull  and  Hopper, 
before  assigned  to  Southwick,  Cannon  and  Warren  as 
collateral  security,  giving  Hull  jgid  Hopper  credit  for  the 
proceeds. 
,  •758]  •Epaphrus  Hull,  the  surety,  who  resided  in  the  state  of 

*  Vermont,  died;  and  according  to  the  law  of  that  state 
Southwick,  Cannon  and  Warren  were  cited  to  appear  before 
the  court  of  probate  of  the  district  of  Chittenden,  by  a  cer- 
tain time,  to  establish  their  claim  against  his  estate.  They 
appeared  accordingly,  and  declared  on  the  notes  as  due 
from  that  estate ;  and  the  cause  proceeded  to  a  decision ; 
but  not  being  satisfied  with  the  decision  of  the  judge  of 
probate,  they  appealed  to  the  county  court  of  Chittenden 
county.  This  appeal  was  made  on  the  7th  of  March, 
1828.  That  court  referred  the  cause  to  three  referees, 
before  whom  one  Eldridge,  the  administrator  of  Epaphnis 
Hull,  as  respondent,  and  Southwick,  Cannon  and  Warren, 
as  appellants,  were  heard  upon  the  question  whether  tlie 
notes  were  due. 
On  the  hearing  before  the  referees,  Southwick,  Cannon 
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and  Warren,  in  order  to  show  that  the  notes  were  due,  ^^  cmcmx, 

•  Jaq  1820 

brought  forward  a  full  statement  of  all  accounts  between  —    '  .    . ' 
them  and  Hull  and  Hopper.    One  account  against  Hull  v. 

and  Hopper,  amounted  in  the  aggregate  to  tT797  25,  rspig-  ^^' 
ing  through  various  items,  from  November  15th,  1826,  to 
August  21st,  1828.  In  this  account  were  included  two 
judgments,  the  interest  in  which  Southwick,  Cannon  and 
Warren  claimed  as  assignees .  One  of  these  j  udgment?  was 
under  date  of  February  21st,  1827,  and  was  in  favor  of  one 
Hart,  against  Hull  and  Hopper,  of  $228  79 ;  and  the  other 
was  under  date  of  June  20th,  1827,  in  favor  of  Parsons 
against  Hull  and  Hopper,  for  $562  -68,  (being  the  same 
judgment  now  in  dispute.)  Other  items  of  the  account 
were  notes ;  some  dated  before  and  some  after  the  first 
judgment ;  but  all  previous  to  the  judgment  in  question. 
After  the  date  of  the  judgment  in  question,  followed  various 
charges  of  disbursements  by  Southwick,  Cannon  and  War- 
ren for  Hull  and  Hopper,  by  way  of  draft  and  otherwise. 
Interest  was  cast  on  most  of  the  items  including  the  judg- 
ments ;  and  the  whole  footed  at  $7797  25. 

Then  followed  a  credit  of  cash  receipts  from  the  season 
of  1827,  on  sales  of  lumber,  &c.,  down  to  a  later  date,  but 
what  date  precisely  did  not  appear,  of  $8118  47. 

•These  were  the  first  results  from  the  cast  of  the  refer-  [^759 

ees  as  the  account  stood  allowed  by  them ;  which  left,  on 
specific  debts  and  credits,  a  balance  of  $321  22  against 
Southwick,  Cannon  and  Warren. 

Besides  the  charges  in  the  above  account,  the  referees 
found  that  Southwick,  Cannon  and  Warren  were  in  advance 
to  Hull  and  Hopper,  to  the  amount  of  the  two  notes  of 
Epaphrus  Hull,  which  were  therefore  due  without  any  de- 
duction except  the  balance  of  $321  22,  which  they  at  first 
deducted.  But  on  review  they  reversed  the  balance  on  the 
specific  account,  by  charging  on  the  debit  side  a  mistake  of 
$540.  This  being  added,  left  a  balance  the  other  way, 
against  Hull  and  Hopper,  of  $218  78.  They  then  report- 
ed the  whole  of  the  two  notes  to  be  due,  subject  to  be 
reduced  in  favor  of  the  estate  of  Epaphrus  Hull,  which 
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4&  cmcuiT,  stood  as  a  mere  surety,  by  future  proceeds  from  the  other 
■    ^  collateral  securities. 

Pattiggn 

T.  They  reported  that  the  estate  of  Epaphtus  Hull  was 

^"^'  insolveot ;  and  able  to  pay  but  10s.  on  the  pound.  This 
report  was  afterwards  confirmed  by  the  court  of  common 
pleas. 

The  master  reported  agamst  these  proceedings  being  en- 
dence  of  a  paymenit  or  discharge  of  the  first  instalment,  or 
any  part  of  it.  He  stated  that  he  considered  the  proceed- 
ing in  Yermont  as  at  the  instance  of  the  administrator,  to 
ascertain  whether  any  part  of  the  two  notes  had  been  paid ; 
not  as  a  i^roceeding  directly  between  Southwick,  Cannon 
and  Warren  and  Hull  and  Hopper ;  and  so  not  binding  on 
the  former. 

His  opinion  was  that  Soulliwick,  Cannon  and  Warren 
might  still  elect  to  apfdy  the  credits  in  the  report  to  any 
part  of  their  debits ;  and  yet  hold  on  to  their  various  col- 
lateral secoritiesy  till  all  their  claims  were  satisfied.  He, 
therefore,  reported  that  the  first  instalment  and  the  judg- 
ment therefore,  were  still  due  and  unsatisfied* 

The  defendants,  Southwick  Cannon  and  Warren,  now 
moved  to  suppress  or  set  aside  all  that  part  of  the  report 
which  related  to  the  proceedings  in  Vermont,  as  irregular, 
because  the  master  had  no  power  to  grant  a  re-hearing 
On  the  other  hand,  the  complainants  excepted  to  fhe  report, 
on  the  ground  that  the  first  instalment  was  dischaiged,  or 
at  least  partly  so. 

[*760]  *Both  the  objection  and  the  exception  were  bow  heard 

together  by  consent. 

Marskj  for  the  conpliainants. 

Sweikmdf  lor  the  defendants,  Southwick,  Cannon  and 
Warren. 

CowBN,  Circuit  Judge.  The  ccHsplainants  except  to  the 
result  of  the  master's  report,  msisti^g  that  the  first  instal 


ment  is  paid ;  or  if  not  fully  discharged,  that  no  more  is  ^^^  CE 
due  than  the  balance  of  the  account,  in  which  it  is  included,  — —^ 
as  struck  by  the  referees,  viz.  $218  78.  i 

The  defendants,  Soulhwick,  Cannon  and  Warren,  resist  ^ 
this  exception,  1»  On  the  ground  that  the  evidence  relied 
on  W2LS  not  regularly  before  the  master,  he  having  no  right 
to  grant  the  second  hearing ;  but  2.  If  otherwise,  then 
Southwick,  Cannon  and  Warren  are  not  concluded  by  the 
credits  in  th#  report  of  the  referees ;  and  may  hold  them 
aloof,  to  be  applied  in  the  best  manner  for  themselves,  after 
seeing  how  their  various  collateral  securities  turn  out. 

Before  going  into  the  merits,  I  must  inquire  whether  the 
master  regularly  received  the  proofs.    If  not,  they  cannot 
be  acted  upon  here ;  and  the  report  must  be  taken  as  con-     , 
elusive  that  the  whole  mortgage  money  is  due. 

The  question  is  whether  a  master,  on  a  reference  to  him  to 
take  and  state  an  account,  may,  after  the  hearing  is  closed, 
and  on  the  day  fixed  by  him  to  settle  the  draft  of  his  report, 
but  before  the  draft  is  settled,  receive  further  evidence,  he 
being  satisfied  that  it  was  discovered  after  the  first  hearing. 

It  is  said  in  Mr.  Hoffman's  book  (p.  69,)  that  no  further 
evidence  can  be  taken,  on  attendance  to  peruse  or  to  hear 
report ;  but  the  master  can  only  hear  the  parties  as  to  the 
propriety  of  his  conclusions  from  former  evidence. 

The  order  of  proceedings  as  I  understand  it,  after  the 
hearing  closed  before  the  master,  is  to  investigate  the  mat- 
ters in  proof  before  him,  and  draft  his  report ;  a  summons 
then  goes,  signed  by  the  master,  at  the  instance  of  either 
party,  "  to  peruse  •report,"  or  "  hear  report."  The  object 
of  this  is,  that  the  parties  may  examine  the  draft,  taking 
copies  if  they  please ;  and  in  the  language  of  Mr.  HoflT- 
man,  suggest  particulars  in  which  they  think  the  master 
may  have  erred  in  his  results.  For  the  present  they  are  to 
stop  here.  The  next  step  is  a  summons  ''  to  settle  the 
draft  report ;"  the  return  of  which  brings  us  to  the  stage,  at 
which  the  master  in  this  case  received  the  further  testi- 
mony. Mr.  Hoffman's  book  is  relied  on  at  the  page 
cited,  as  showing  that  further  testimony  cannot  be  received 
after  the  hearing  is  closed.    But  he  says  no  such  thing, 


4th  CIRCTTIT,  unless  it  be  made  out  by  inference  from  his  denying  ftrr- 
*  ther  proof  when  the  parties  come  to  hear  or  peruse  the 

y.  report.    He  denies  it  then,  as  I  understand  him,  not  as  too 

late,  but  as  being  inconsistent  with  the  object  of  the  sum- 
mons. The  parties  are  then  to  look,  and  see  if  any  inad- 
vertent defect  is  yet  to  be  supplied  by  testimony.  And 
accordingly  Mr.  Hoffman  immediately  after  cites  Turner 
who  says,  that  "  in  attending  the  warrants  (summonses) 
to  settle  the  draft,  the  respective  solicitors  must  state  to 
the  master  such  alterations  as  in  their  judgmjent  they  may 
think  expedient,  and  if  any  evidence  has  been  omitted,  it 
must  be  brought  forwatd  in  strictness,  before  the  report  is 
settled."  The  very  book  cited  against  it,  thus  makes  the 
production  of  further  evidence  almost  a  matter  of  course. 
The  attendance  to  peruse  or  hear^  and  attendance  to  settle^ 
are  different  stages,  and  intended  for  different  purposes,  as 
will  be  seen  by  the  books.  They  all  agree,  or,  at  least, 
strongly  imply,  that  evidence  may  be  received  at  any  pro- 
per and  convenient  time  before  the  court  is  finally  settled. 
(2  Mad.  Ch.  607,  Am.  ed.  of  1822.  1  Newl.  Ch.  341. 
Blake's  Ch.  230.)  The  books  cited,  all  go  on  Thompson 
v.  Lamb,  (7  Ves,  587,)  and  Fearon  v.  Dawes,  or  rather 
Fearon  t;.  Stephenson,  (Note  (2)  of  Beame's  Orders,  260.) 
I  should  infer  from  these  cases,  that  a  further  examination 
after  the  hearing,  is,  in  England,  pretty  much  a  matter  of 
course,  at  any  proper  time  before  the  report  is  finally  set- 

[•762]  tied.     Our  own  practice,  though  more  strict,  'will  clearly 

warrant  all  that  has  been  done  here.(a)  In  Remsen  v.  Rem 
sen,  (2  John.  Ch.  Rep.  602,)  the  chancellor  says,  when  ar 
examination  before  a  master  is  concluded,  "  it  ought  not  tf 
be  opened  for  further  proof,  without  special  and  very  satir 
factory  cause  shown."  In  the  case  before  me,  the  caus^ 
was  most  special  and  most  satisfactory.  It  was  a  total 
ignorance  in  the  party,  of  the  evidence  proposed  to  be 
adduced,  till  after  the  ordinary  examination  had  closed.  1 
have  no  hesitation  in  saying,  thai  if  the  discovery  had  nol 

(a)  By  the  109th  of  the  present  rules,  the  next  step  alter  hearmgoloMd, 
is,  to  issue  th^  master's  warrant  for  settling  the  draft  of  his  report ;  and  n« 
previous  summons  to  see  the  draft  and  take  copies  is  necessanr. 


preceded  the  final  settlemeirt  of  the  draft,  I  would  open  *^^^^' 
the  report,  and  send  the  matter  down  to  the  master  for  a  ■  ' 

re-hearing.    This  is  done  in  England,  even  where  the  error  y. 

m  the  report  is  owing  to  the  party  omitting  -material  cvi-  ^^' 
dence  within  his  power.  True,  that  ison  terms  ;  as  girmg 
up  the  deposit,  which  most  there  be  made  with  the  regis- 
ter upon  taking  exceptions  to  the  report.  (Hedges  t;.  Caj- 
dinal;  2  Atk.  408.)  But  the  case  *ed,  strongly  implfies, 
that  if  the  testimony  was  out  of  his  powQj^  or  which  is  the 
same  thing,  his  knowledge,  the  order  to  re-hear  would  be 
on  terms  mucli  less  rigorous.  The  master  has,  indeed, 
here  done  no  more  than  he  would  hare  been  directed  to 
do,  on  application,  had  lie  refused. 

The  testimony  reported  is  aocordingly  receired. 

2.  On  looking  over  that  testimony,  it  will  be  perceiTed 
that  the  question  arising  upon  it,  is  the  much  litigated  -one 
of  the  application  of  payments  made  to  a  creditor  who 
holds  a  list  of  demands  against  bis  debtor,  which  demands 
differ  in  their  rank,  and  in  their  penal  consequences  to  the 
debtor. 

I  agree  with  tfie  counsel  forflie  drfendairts,  Iha*  the  pro- 
ceedings in  Vermont,  not  being  directly  between  South- 
wick,  Cannon  and  Warren,  and  their  debtors,  Hull  and 
Hopper,  and  the  latter  not  standing  In  the  relation  of  pri- 
vies to  that  proceeding,  it  is  not  such  a  judicial  proceeding 
between  the  parties  as  would  woA:  a  technical  estoppd, 
even  were  tbe  debtors  now  before  the  court  insisting  on 
such  an  effect.  Much  less  can  it  be  relied  dh  in  that  view 
by  the  complainants,  who  were  utter  strangers  to  that  pro- 
ceeding. It  could  neither  be  pleaded  nor  given  in  evi- 
dence, as  an  estoppel,  In  bar  to  an  action  on  account,  or 
any  part  of  it.  Nor  does  the  view  ^ich  I  have  finally 
felt  myself  constrained  to  adopt,  •require  that  I  should  con-  [•763] 

sider  the  part  Which  Southwick,  dannon  and  Warren  took ' 
in  those  proceedings  as  an  act  in  pens  amounting  to  an 
application  of  the  various  payments  to  the  specific  account. 
This  was  the  ground  taken  by  the  counsel  for  the  com- 
plainants ;  and  there  is  certainly  much  argument  in  its 
favor.    Southwick,   Cannon  and  Warren  urged  two  «c- 
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«wv.u^ui^,  counia  Dciore  me  reieiees  in  vennont ;  one  was  a  ffenpUL 

Jan.  1629.  ,         .  ,  ,  t  ^        . 

—      .  or  round  estimate  ;  at  leaat  appears  to  be  so  here,  for  the 

T.  items  are  not  given.     It  equalled  the  notes^  and  they  were 

^^i  claimed  on  the  foot  of  that  general  estimate,  as  a  collateral 
security  by  these  defendantsj  and  were  maintained  by  the 
referees  as  such,  and  declared  to  be  entirely  unpaid.  The 
other  account  was  specific,  being  set  forth  item  by  item, 
and  included  the  jadgment  for  the  instalment  in  questioB. 
The  whole  accounts  amountedp  say  (for  the  sake  of  round 
numbers)  to  8^9^000.  On  this  account  $8000  were 
received  ;  and  were  to  be  credited*  The  debtors  had  not 
directed  the  apphcation  when  they  made  the  payment ; 
and  I  will  take  the  rule  at  present,  as  broadly  as  it  was  " 
contended  for  by  the  complainants'  counsel ;  that  the  ere* 
ditots  might  make  the  appropriation  of  the  payments  at 
any  indefinite  period  of  time.  They  did  present  them  aa 
credits  by  the  side  of  the  specific  account.  They  were  so 
placed  upon  the  report  of  the  referees,  which  Southwick, 
Cannon  and  Warren  accepted,  and  procured  to  be  con- 
firmed. They  (S.  C.  <fc  W.)  did  not,  as  I  have  supposed 
they  might  have  done,  make  a  general  appropriation  to  the 
whole  amount  of  $19,000,  but  they  adopt  a  report,  appa- 
rently making  it  on  a  specific  part  of  that  account,  very 
nearly  corresponding  in  amount  with  the  credits,  and 
doubtless  so  intended  by  them.  They  do  not  keep  these 
credits  away  from  the  judgments ;  but  make  the  latter  a 
part  of  the  specific  account.  On  the  ground  now  taken 
they  had  the  power  to  declare  what  part  of  their  whole 
account  was  due  ;  and  they  elected  the  general  account 
as  due  j  and,  having  done  so,  the  specific  account  must 
stand  paid  as  far  as  the  credits  will  go.  The  money 
paid  must  stand  credited  to  something;  and  they  surely 
do  not  want  their  collateral  securities  to  protect  what  is  actu- 
ally paid.     That  is  extinguished*    They  could  not,  if  desi- 

[•764]  rable  to  them,  •keep  the  moneys   received  in    payment 

floating  about,  to  sink  at  their  will,  upon  the  most  commo- 
dious part  of  their  account,  in  reference  of  the  final  arails 
of  their  collateral  securities,  or  the  nature  of  their  dififerent 
debts.    In  thLi  view,  SS18j7d  of  the  specific  account  would 


still  remain  due ;  and  gmng  the  defendants  their  indefinite  ^^  cntcuiT 
latitude  of  application,  they  might  now  so  apply  the  credits  — —^, — '— 
to  that  account  as  to  leave  so  much  of  the  instalment  in  t. 

question  due  and  unpaid ;  that  is  to  say,  they  might  now        ^^^* 
apply  the  payments  to  other  parts  of  the  specific  account, 
withdrawing  the  judgment  in  question  as  to  the  undis- 
charged balance*      Giving  the  defendants  that  ground, 
therefore,  they  might  still  claim  the  $218,79.. 

But  this  is  perhaps  not  the  true  ground  upon  which  to 
dispose  of  the  ca^e.  It  is  true,  as  the  defendants'  counsel 
insists,  that  they  were  called  into  the  court  of  probates  to 
maintain  their  notes ;  and  they  did  this  by  showing  a  bal- 
ance of  general  account  equal  to  the  notes*  It  is  the  fair- 
est construction  they  can  ask ;  and  I  am  disposed  to  give 
it  to  them.  We  then  allow*their  whole  account,  as  far  as 
the  law  will  permit,  to  stand*  That  account,  as  fer  as  can 
be  gathered  from  the  reported  testimony,  consists  of  the 
two  judgments  of  about  $800 ;  and  several  promissory  notes 
and  matters  properly  chargeable  in  account,  amounting,  we 
have  supposed,  to  $19,000.  About  $8000  have  been  paid 
upon  g'encral  account.  Neither  the-  debtors,  when  they 
made  their  payments,  directed,  nor  have  the  creditors  made 
any  specific  appropriation ;-  and  they  refuse  to  make  it,  up 
to  this  moment.  They  clain^  to  use  the  payments  as  a  kind 
of  deposit  in  their  hands,  to  make  up  for  the  ultimate  fail- 
ure of  their  pending  collateral  securities.  If  the  mort- 
jj^age  fails  to  pay  the  judgment,  they  may  then  be  under  the 
necessity  of  applying  part  of  the  $8000  to  that  debt,  and 
keeping  it  away  from  other  items  of  claim  which  are  other- 
wise secured.  If  the  mortgage  shall  pay  the  judgment,  all 
the  $8000  go  to  other  parts  of  the  account,  and  so  on. 
They  thus  insist  on  holding  in  their  hands  a  shifting  pay- 
ment, a  kind  of  corps  de  reserve^  to  be  ordered  up  to  the 
weakest  point  as  the  occasion  shall  demand.  I  am  strongly 
inclined  to  think  the  creditors  do  not  possess  this  power ; 
but  that  where  they  neglect  •an  appropriation,  the  law  will  [*^^^] 

step  in  and  appropriate  the  payment  for  them ;  though,  I  con- 
fess, I  have  come  to  this  conclusion  with  some  diffidence  , 
and  the  more  so,  inasmuch  as  the  learned  counsel  did  not 
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^^Jan^^^'  go  BO  MljT  into  fUi  Iwitftch  tsf  the  m^eei  -as  its  fisMleridily 
"  P>tti«)       ****  inqKxrtance  «{)pe»r  tb  me  to  ha\^  demanded.    The 
T.  poimt  win  metitiiomi  4ii  the  ]»ar  i  but  no  antborities  were 

^*°'        «iled  «Micr  wH,y. 

It  IB  cekMoly  ^v^H  settled,  •«  a  general  rule^  tkat  if  a 
BMt  ow^B  aHodKV  tMf«  debtfl,  upon  tvfo  difittnot  oaueet,  and 
{mjTB  JMiA  a  teufiH  «f  monby,  be,  (tbfe  payerjbat  a  right  to  aay 
to  which  accoi^nt  the  money  b<>  paid  ekaS  be  ajipropriated^ 
(BoiB  V.  Cranfield>  8tyk«,  889$  Aiio».  Oo^  t^iz.  #8 ;  Pin- 
nel's  oaM)  d  R^.  117 ;  and  abnoat  every  oasB  which  I 
riiatt  hereafter  ^ifeeO  provided  he  deeWee,  at  the  ti»e  of 
payoaent^  the  fiwtpo8e  fot  whicdi  it  k  made.  But  if  he  doee 
ttot  tibe  payee  xaay  diivbt  bow  k  ekall  be  applied.  (Man- 
ning V.  Weetoii,  2  Veitk  606.  AAeii.>  8  Mod^  23&.  Bowes 
«%  Lteas,  Andr.  55.  Goddard  v.  Coi(,  2  €Ut.  1 194.  Mana 
V.  Af  anb^  2  Cain.  Rep.  99  ;  and  maqy  ^of  the  cases  which 
I  Bhall  hereafter  citev  And  vid.  ^Simaoa  t^  logbidA,  2  B. 
A:  C.  €5.) 

In  P^etees  v.  Anderson,  (fi  Taunt.  69%,)  it  was  held  that 
the  Giiad)t<«^Biigb(t  siqprDpriate  at  afctareday>aad»it«eem9, 
at  ttie  tilne  of  bringiiig  his  action,  and  that  he  U  not  tied 
down  to  make  the  it>pi>optiation  JBMaediately,  like  the 
debtor.  The  saiiie  dootrihe  is  sanctioned  hy  G^ddaid  v. 
Oct,  <2  Str.  1194,)  Wilkinsof  t>.  Sterao,  (9  Mod.  427,)  and 
•by  the  lulit^^f  Thoaapsot^  baren^  in  Newmarcb  t;.  Clay, 
<14  East,  239.) 

In  'Claytom's  ^aaae^  a  subdivisiiCMi  of  that  of  Deraynes  tr. 
Noble,  (1  Uev.  606,)  Sir  William  Grants  master  of  the 
roUa,  eonsidera  theto  <^lMes  aa  invading  the  rule  of  the  civil 
law.  That  rule  «>  that  where  no  ajp(pli«ation  was  made 
either  by  the  debtor  oat  cteditor  at  tibe  time,  the  law  will 
make  the  application  upon  the  ^prewuned  intention  of  the 
«lebtor.  He  thnks  we  borrowed  the  rule  from  the  civil 
kiw  which  We  have  Oictended  much  beyond  its  original 
meaning.  On  the  other  hand,  he  admits  there  are  cases 
utterly  irreconcilable  with  this  indefinite  light  of  election 
in  the  creditor,  atid  which  come  back  to  Uie  xule  of  the 
[*766]  civil  kw.    Among  these  *he  racks  Keggot  v.  Milb,  (1  Ld. 

Raym.  287,)  and  Dawe  i;.  Holdsworth,  (Peak.  N.  P.  Cas. 
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M.)    The  vight  of  tk«  ovedilior  to  elect  «ai  pcH  fmctf>  wan  ^«^  ciSiCTTix 

deiiied  ia  both  tlwe«B  ceieee ;  nwi  he  oonsitorsi  the  casee,  cuk      *^'^'-* 

tha  whelie,  m  setting  up  two  cooflictuig  rulee.    He  confes*'        ^y. 

aea  himeelf  embajrt iusee4,  and  Wfuve9  furtlier  inquiry  into 

the  rul6»  thinking  the  caee  before  him  was  not  touched  hj 

it.     Thel  wl«  the  enae  o£  a  running  hankeir'e  account. 

Clayton  had  made  depoiita  with,  and  drawn  checka  in  the 

neual  way,  on  De^ayaes  and  others*  who  were  partners  in 

the  banking  bvfitoeea.    Devaynee  died  when  there  was  a 

baianee  dii«  Clayton  of  ,£1713.    Immediately  after  De^ 

vaynea*  death,  Claytea,  without  any  additional  d^¥)fiitq, 

drew  for  and  received  £1960  of  the  aarvivore,  leaying  :GA^Z 

still  due  from  the  old  fir m<    Afterwards  he  paid  to,  a^d 

drew  oonfiderable  sw»  from  the  eurviving  jpartnere,  who 

pursued  the  former  business.    His  drafts  on  them  were  much 

beyond  the  baUnce  af  £453.     The  suryivieg  part4.^rs 

beooming  insolvent,  a  bill  was  filed  to  chaige  Devaynee 

with  the  whole  £1713  as  still  due,  tbovi^b  it  wns  much 

over  drawn^  if  the  paym<^t  of  chec^  after  Bevaynes'  death 

waa  to  be  applied  to  bis  debt    The  dcjciaioa  went  finally 

on  the  whple  being  a  blended  baQker'a  account  both  before 

and  after  Devs^es'  deaths  aad  upon  the  course  of  business 

and  onderatanding  oi  the  parties  in  respect  to  such  ao^ 

counts  \  wherein  the  oldest  deposit  is  always  met  by  the 

oldest  draft.    And  the  master  of  the  rolls  said  the  very 

form  of  keeping  the  account  by  a  banker  is  a  sufficient 

appropriation,    The  whole  debt  ^f  Devayues  was  there-^ 

fore  holden  to  be  discharged.    (Bodenham  v.  Purchasi  ^ 

B,  &  A.  45,  $.  P.)    Thus  it  would  seem  at  this  day  to  bo 

unsettled  in  England,  whether  the  qraditort  on  the  debtor's 

default,  can  make  the  appropriation,  in  all  casep,  at  any 

time  after  the  payment ;  whether  he  must  not)  at  least  in 

certain  cases,  do  it  presently.    The  maAtet  of  th0  rolls  fell 

a  difficulty  in  pronouncii^g  whether  the  rule  of  the  civil  law 

was  to  be  followed,  or  taken  with  its  extension  in  favor  of 

the  creditor.    IJe  truly  remarks,  that  in  Maggot  v.  Mills 

Lord  Holt  adopted  the  reasoning  of  the  cavil  law,  and  Dawa 

tf .  Holdsworth  went  upon  that  case*    Peters  v,  Anderson^ 

the  court  thought  these  two  cases  proceeded  on  the  pre- 


4th  CIRCUIT  turned  intention  of  the  debtor  *to  impute  the  payment  to 

Jan   1829. 

'■ ^  the  particular  debt  of  the  two  upon  which  he  could  be  made 

Fattuoa 

T.  a  bankrupt,  so  as  to  avoid  that  criminal  or  inconyenient 

^^'  consequence.  But  this  dois  not  get  rid  of  the  civil  law 
rule,  which  in  the  absence  of  a  present  appropriation  hj 
either  party,  adopts  the  presumed  intention  of  the  debtor, 
and  makes  an  application  most  beneficial  to  him.  There 
is  no  adjudication  in  this  state  to  govern  me.  The  <loc- 
trine  is  glanced  at  by  the  present  learned  chief  justice  in 
Baker  v.  Stackpoole,  in  giving  the  opinion  of  the  court  of 
errors  (Dec.  1827,  M.  S. ;)  (6)  but  he  follows  Sir  William 
Grant,  passes  it  by,  and  rests  the  case  in  hand  on  other 
principles ;  the  debt  to  which  the  oreditor  was  there  strug- 
gling to  apply  the  payment,  had  not  accrued  when  the 
payment  was  made. 

How  then  stands  the  real  weight  of  English  authority  on 
this  question  ?  How  much  of  the  civil  law  doctrine  is  left 
to  us  ?  I  am  inclined  to  think  that  where  one  owes  two 
debts  to  another,  upon  the  face  of  which  it  must  be  alto- 
gether indifferent  to  the  debtor  how  the  money  shall  be 
applied,  there  a  general  payment  may  be  applied  by  the 
creditor,  at  any  time,  to  which  debt  he  pleases.  (Bosan- 
quel  V.  Wray,  6  Taunt.  697.)  Such  was  the  case  of  Peters 
V.  Anderson.  There  the  defendant  was  indebted  on  a  cov- 
enant to  pay  wages,  and  on  a  subsequent  simple  contract 
to  pay  wages,  to  the  same  creditor.  Sever^  general  pay- 
ments were  made,  and  the  creditor  was  allowed  to  appro- 
priate them  to  each  debt  as  be  pleased.  (Goddard  r.  Cox, 
2  Str.  1194.  Bloss  r.  Cutting,  cited  2  Str.  1194,  6,  S.  P. 
Nemarch  v.  Clay,  14  East,  239,  S.  P.  Plomer  v.  Long, 
1  Stark.  153,  S.  P.)  On  the  face  of  the  matter,  in  Peters 
V,  Anderson,  it  was  at  the  time  equal  to  the  defendant, 
whether  he  paid  on  the  first  or  the  last  contract.  Beyond 
this,  I  think  the  weight  of  authority  is  in  favor  of  the  civil  law 
rule,  although  it  must  be  admitted  that  it  is  impossible  to 
reconcile  the  cases.  Manning  v.  Westeme,  (A.  D.  1707,) 
is  directly  against  that  law.  The  defendant  owed  the  plain- 
tiff an  old  demand  without  interest,  and  a  younger  cattying 

(h)  Si&ce  reported,  ante,  420. 
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interest ;  and  the  plaintiff  was  allowed  to  apply  a  general  4*  ^^^'^ix, 
payment  •to  the  first ;  or  rather  the  court  so  applied  it.  '  p,|^n  ' 
(Rathby's  Vem!  607,  note  (I,)  giving  the  decree  from  the  t. 

register's  book.)  So  in  the  aqpnymous  case  (8  Mod.  236,  °^' 
A.  D.  1724,)  the  plaintiff  was  allowed  to  apply  an  indefinite 
payment  to  his  account,  instead  of  his  judgment  against  the 
defendant.  Bowes  v.  Lucas,  (Andr.  55,  A.  D.  1737,)  is 
perhaps  the  same  way,  though  more  doubtful.  The  defend- 
ant, as  administrator,  owing  rent  which  had  accrued,  both 
before  and  after  his  intestate's  death,  on  a  lease  to  his  intes* 
tate,  the  administrator  being  in  possession,  made  a  gen- 
eral payment  to  the  lessor,  and  would  have  applied  it  to 
the  last  rent ;  but  the  landlord  was  allowed  to  apply  it  to 
the  first. 

Now  the  civil  law  rule  would,  as  I  before  remarked,  have 
made  an  application  most  beneficial  to  the  debtor.  "  The 
payment  (says  Sir  William  Grant,  in  Clayton's  case,  1 
Mer.  606,)  was  consequently  applied  to  the  most  burthen- 
some  debt ;  to  one*thiat  carried  interest,  rather  than  to  that 
which  carried  none ;  to  one  secured  by  penalty,  rather  than 
that  which  rested  on  simple  stipulation,  and  if  the  debts 
were  equal,  then  to  that  which  had  been  first  contracted.'* 
"  In  his  qua  priBsenti  die  debenture  constaty  quotiens  indU^ 
tincte  quid  solvitur,  in  graviorem  causam  idderi  solutum^ 
si  autem  nulla  prngravit;  id  est,  si  omnia  nomina  simUia 
fuerint,  in  antiquioremf*  (Dig.  L.  46,  t.  3.  Qu.  5.)  The 
original  rule,  with  all  its  various  illustrations,  may  be  seen 
in  1  Ev.  Poth.  368  to  376,  the  whole  of  art.  7 ;  Rules  for 
the  application  or  imputation  of  payments. 

I  have  given  such  English  cases  as  I  could  find  which 
forbid  me  to  apply  the  doctrine  of  the  civil  law  to  the  prin- 
cipal case.  I  feel  confirmed  that  there  are  none  beside,  by 
the  failure  of  the  counsel  for  Clayton,  in  Devaynes  v.  Noble, 
to  find  any  others  which  could  be  plausibly  turned  against 
that  doctrine. 

Cases  the  other  way  are  more  numerous ;  and  they  range 
themselves,  in  the  order  of  time,  on  both  sides  of  those 
cited  against  the  rule.  In  Prowse  v.  Worthing,  (2  Brownl. 
107,  8,  A.  D.  1611,)  it  is  said,  <'  If  debt  be  due  by  obliga^ 


*^  ^^2?^'  ^^'  ^^  another  debt  be  due  by  tbe  sanm  debtor  to  tlie 
same  debtee  of  equal  sum,  and  the  debtoi  pay  one  sum  gen 


T/  erally^  this  shall  be  intended  payment  upontbe  obligation,'' 

Hulk        j^  Heywaid  •v.  Lomax,  (l.Vem.  24,  A.  D.  1681,)  a  mar 
[  769]  owed  ooe  money  on  a  mortgage  and  also  on  account 

Held  that  a  general  payment  should  go  on  the  mortgage 
''  because  it  is  natural  to  suppose  that  a  muk  would  rathei 
elect  to  payoff  the  money  for  which  interetfl  is  to  be  paid, 
thaa  the  nK>ney  due  on  account,  for  which  no  interest  is 
payable;*  In  Chase  v.  Box,  (2  Freem.  261,  A.  D.  1702,) 
it  was  said  by  the  lord  keeper,  in  analogy  to  the  familiar 
rule,  that  a  paymeoot  goes  first  to  reduce  the  interest,  that 
where  a  man  owes  another  on  bond  carrying  interest,  and 
also  book  account,  a  general  payment  shall  be  applied  first 
to  pay  the  book  debt.  '^  But  this  was  denied  at  the  bar, 
because  when  a  man  payeth  money,  it  shall  be  applied  as 
he  intends  that  pays  it ;  and  therefore  where  both  parties 
are  silent,  it  shall  be  intended  in  discharge  of  that  which  is 
most  beneficial  to  him  that  pays  it ;  and  that  shall  be  to 
sink  the  debt  that  csurries.interest ;  and  said  there  were  pre- 
cedents for  it«"  The  report  says  it  was  held  by  the  lord 
keeper ;  but  the  principal  case  appears  to  hare  been  on  the 
single  question,  now  so  well  settled,  whether  money  paid 
on  a  debt  shall  go  first  to  the  principal  or  interest.  The 
remark  on  the  two  different  debts,  so  very  anomalous,  I  ra- 
ther choose  to  consider  a  mere  dictum^  thrown  out  by  the 
lord  keeper,  but  immediately  corrected  at  the  bar,  and  the 
correctiiHi  probably  acquiesced  in,  for  the  time,  by  the  judge. 
The  earlier  case  of  Meggot  v.  Mills,  (1  Ld.  Raym.  286,  A. 
D.  1697,)  has  been  already  mentioned.  Holt,  Ch.  J.  there 
says,  *^  If  A.,  being  a  trader,  becomes  indebted  to  B.,  in 
£100,  and  then  he  quits  his  trade,  and  afterwards  becomes 
indebted  to  B.,  in  £100  more,  and  afterwards  A.  pays  to 
B«  £100,  not  expressing  upon  what  account ;  since  so  much 
in  quantity  is  paid  to  B.,  as  was  due  to  him  from  A.,  when 
A.  was  capable  of  being  a  bankrupt,  it  would  be  too  rigor- 
ous to  admit  B.  to  sue  a  commission  of  bankrupts  for  the 
old  debt  of  £100."  He  said  he  would  not  give  an  absolute 
opinion ;  but  what  he  said  was  not  questioned  by  the  other 


juages  of  the  K.  B.  wbo  all  aat  with  him.  This  ia  evidently  44fc  OECmT, 
the  same  case  with  that  reported  as  anonymous  in  Cum-  — ^ 
berbacfa,  46d»  wbo  speaks  of  the  point  as  ruled  by  Holt,  v. 

Ch.  J.,  ¥dthout  any  reserve  jn^e.    InDawe  v.  Holdsworth^        -^^^ 
•{Peak-  N.  P-  C.  M,  A.  D.  1791,)  befor*  Lord  Kenyon,  it  [nTO; 

appeared  that  one  Pittard  was  a  trader  hi  1785,  and  became 
indebted  to  a  creditor  in  £2Q0.  There  were  afterwarda 
other  dealings  between  them,  Pittard  ^gain  becomings  in- 
debted to  his  creditor  in  more  than  JC200,  and  paying  him 
money  generally  to  more  than  that  amount  i  but  not  enough 
to  discharge  both  claime,  tbe  balance  due  on  both  being 
still  d£200,  and  upwards.  Lord  ICenyoa  placed  the  pay* 
ments  to  ^he  old  debt  first.  In  an  anonymous  case,  (12 
Mod.  559,  A.  J>.  1707,  in  B.  IL,)  ilciwas  held  that  if  one 
owes  ^0  by  bond,  for  the  payment  of  jC20  at  such  a  day» 
and  £20  by  contract  to  the  same  person,  payable  at  the 
same  day  ;  and  at  the  day  he  pays  jC20,  without  telling  for 
which  it  is,  it  shall  be  a  payment  in  equity  upon  the  bond, 
because  that  is  the  most  penal  upon  him. 

Now,  before  we  look  into  the  reports  of  this  country;  it 
is  worthy  of  remark,  that  not  only  is  the  rule  itself,  as  to 
the  relative  power  of  debtor  and  creditor  in  the  appli- 
cation of  payments,  clearly  brought  over  from  the  ciril  law ; 
but  the  whole  list  of  cases  just  cited,  exhibit  the  most  dis- 
tinct features  of,  and,  as  far  as  they  go,  travel  pari  passu 
with  the  coroUaries  of  that  law  in  respect  to  the  applying 
ofindefinite  payments.  This  will  be  seen  at  once  by  look* 
ing  into  the  head  before  quoted  from  Evans'  Pothier.  In 
Gwinn  v.  Whittaker's  Admr.  (1  Harris  &  John.  Mar.  Rep. 
754,  5,  A.  D.  1805,)  Chase,  Ch.  J.,  treats  the  doctrine  of 
these  cases  as  the  settled  law ;  and  does  not  take  pains  to  cite 
a  single  authority  in  its  support.  He  says,  generally  that 
he  considers  the  following  principle  as  established  by  the 
judgments  of  the  courts  of  Maryland,  and  in  harmony 
with  the  English  decisions ;  *^  If  the  debtor  is  indebted  on 
mortgage  and  simple  contract,  or  on  bond  and  simple  con- 
tract, and  when  he'  makes  a  payment,  should  neglect  to 
apply  it,  the  law  will  make  application  of  it  in  the  way 
most  beneficial  to  the  debtor,  that  is  to  the  mortgage  or 
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<tJ^I»cmT,  bond."     In  Dorsey  v,  Gassaway,  (2  Har.  &  John,  402,  411, 

p     412,  A.  D.  1809,)  the  same  point  as  between  a  mortgage 

and  a  subsequent  open  account,  was  directly  settled  by  the 
general  court,  and  affirmed  on  appeal, 

•In  The  United  States  v.  January,  (7  Cranch,  572,)  Same 
V.  Kirkpatrick,  (9  Wheat-  720,)  and  Cremer  v.  Higginson, 
(1  Mason,  323,)  the  two  first  cases  in  the  supreme  court 
of  the  United  States,  and  the  last  in  the  first  circuit  of  the 
United  States,  the  respective  powers  of  the  debtor  and 
creditor  in  the  application  of  payments  are  recc^nised  ai 
they  are  settled  both  by  the  civil  and  the  common  law. 
These  cases  bear  no  immediate  relation  to  the  one  I  am 
considering;  but  The  United  States  v.  Kirkpatrick,  is 
important  as  limiting  the  power  of  the  parties  to  make  the 
application,  to  some  point  of  time  before  the  controversy 
has  arisen,  or  at  least  before  the  trial.  Mr,  Justice  Story, 
who  delivered  the  opinion  of  the  court,  observ-es,  that  if 
both  parties  omit  the  application,  the  law  will  make  it 
according  to  its  own  notions  of  justice.  The  only  illustra- 
tion  called  for  {and  in  this  the  court  concurred)  was,  that 
in  cases  like  the  one  then  before  them,  of  long  and  running 
accounts,  where  debits  and  credits  are  perpetually  occurring, 
and  no  balances  are  otherwise  adjusted  than  for  the  mere  pur- 
pose of  making  rests,  payments  should  be  applied  to  extin- 
guish debts  according  to  priority  of  time;  so  that  the  credits 
are  to  be  deemed  payments  pro  tantoof  the  debts  antecadeat* 
ly  due.  In  this  the  learned  judge  fell  into  the  civic  law  nde, 
(1  Et.  Poth.  374.)  I  have  been  thus  particular  in  noticing 
this  case,  because  I  think  it  not  precisely  in  harmony  with 
a  previous  case  in  the  same  court ;  that  of  Field  v,  Holland, 
(6  Cranch,  8,  14,  27,)  so  far  as  the  latter  relates  to  the 
application  of  payments.  There  were  a  judgment  and  other 
demands ;  and  the  court  held  that  equity  might  apply  gene^ 
ral  payments  so  as  to  extinguish  the  other  demands  first,  in- 
asmuch as  they  were  not  so  well  secured ;  and  it  was  pro- 
per to  consult  the  advantage  of  the  creditor,  not  the  debtor. 
This  was  done  accordingly.  The  case  is  directly  at  anti- 
podes with  the  civil  law;  abd  The  United  Statf»s  r.  Kirk- 
patrick is  no  further  inconsistent  with  it,  than  as  adopting 
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a  principle  of  that  law  which  goes  upon  priority  of  time  4th  CIRCUIT, 

rather  than  the  advantage  of  the  debtor.    In  neither  of      p^^ttMon 

these  cases  do  the  books  appear  to  have  been  consulted.  v. 

There  is  no  English  case,  that  I  have  been  able  to  find, 

which  prefers  the  advantage  of  the  creditor  in  an  application 

•by  act  of  law,  unless  it  be  the  solitary  one  of  Manning  v.  [•772' 

Westeme,  before  noticed ;  but,  as  I  have  shown,  again  and 

again  overruled.    The  anonymous  case  in  8  Mod.  236,  was 

an  application  by  the  creditor;  and  I  am  persuaded  that 

had  the  attention  of  the  learned  chief  justice,  who  delivered 

the  opinion  of  the  court  in  Field  v.  Holland,  been  drawn  to 

the  great  preponderance  of  authority  the  other  way,  his 

conclusion  would  have  been  the  same  with  that  of  the  court 

in  Maryland. 

At*  an  early  stage  of  this  investigation,  I  felt  it  difficult 
to  resist  that  conclusion,  upon  the  English  cases ;  though, 
as  I  before  remarked,  I  could  not  be  perfectly  confident ; 
and  my  diffidence  was  increased  by  seeing  such  men  as 
Sir  William  Grant  and  Ch.  J.  Savage,  with  most  of  those 
cases  before  them,  start  from  the  question  as  one  profoundly 
vexed,  and  avoid  an  opinion  until  it  should  become  abso- 
lutely necessary  to  express  one.  But  I  feel  my  conclusion 
so  much  fortified  by  the  repeated  and  solemn  decisions  of 
the  courts  in  Maryland,  that  I  can  no  longer  hesitate  how 
to^apply  the  payments  by  Hull  and  Hopper,  to  their  credi* 
tors,  Southwick,  Cannon  and  Warren. 

We  have  seen  that  in  virtue  of  the  assignment  of  the 
first  instalment  by  Pattison  and  Vails,  to  Southwick^  Can- 
non and  Warren,  Hull  and  Hopper  became  both  judgment 
and  mortgage  debtors,  pro  tanto,  to  the  assignees.  These 
idebtors  owing  the  same  creditors  other  large  sums  of  money 
on  various  accounts,  but  mostly  on  simple  contract,  make 
general  indefinite  payments  to  their  creditors  amounting  to 
many  thousand  dollars  beyond  the  judgment  and  mortgage 
debt;  and  I  infer  from  the  evidence,  that  they  received 
more  than  sufficient  to  satisfy  this  debt,  after  they  had  taken 
the  assignment.  The  creditors  say  they  never  have  made 
any  appropriation  of  the  money  paid.  It  must,  as  I  suggest- 
ed  before,  be  applied  somewhere ;   and  cannot  be  holden 


4tKi  CIECmT„  as  a  deposit;  (Hammersley  v  Knowljrs^  2  fUp.  Rep.  666, 

■  p   -. — —-  7>  per  Lord  Kenyon  j)  and  the  law  wUl  apply  euough  of  it 

V.  at  once  to  extinguish  the  judgment  and  mortgage  debt  for 

™^        erer*    It  will  do  this  within  the  principle  of  the  civil  laAr 

and  the  English  cases;  that  such  an  appropriation  is  more 

v77^]  beneficial  to  the  debtors  than  'an  appropriatioa  of  it  on  the 

other  demands  of  inferior  conseq^uence  to  the  debtors,  though 

such  other  demands  are  large  enough  to  exhaust  the  whole 

of  the  payments^  and  leave  the  particular  debt  yet  due. 

That  debt  not  only  ties  up  the  lands  of  Hull  and  Ho^^per 

by  both  a  general  and  specific  lien;  hut  execution  may  go 

upon  it  againfil  their  goods  or  bodies.     Hayward  v.  Lomax 

and  the  two  cases  decided  in  Maryland  are  directly  in  point. 

In  this  view,  the  decree  must  bo  in  favor  of  the  complain- 

ants,  whether  there  has  been  an  application  of  payments  to 

the  specific  account  before  the  referees  in  Vertdont,  or  not ; 

because,  though  applied  by  the  creditors  to  the  speci&c 

account,  the  law  will  aelectj  and,  as  between  the  items  of 

that  account  J  extinjfuish  the  judgment  and  mortgage  debt 

first. 

I,  therefore,  hold  the  first  instalment  satisfied ;  and  the 
exception  to  th«  master's  report  is  allowed,  {b) 

(h)  On  the  hae4  of  the  appropriatiimj  or  u  oontiaenUX  writeni  would  nif 
tbQ  tmputaii'mt  of  pnjimieiita,  tt  is  matter  of  curiosity  b-b  well  i^  ioatructigiii 
k>  i«e,  bow  neatly  Eng^lisli  jttd|««  hmrm  follow^  lli«  fi^miui  Ikwjrersk,  mt^ 
oat  ikckaowledging  it.  Am  it  enDTiQt  In  mipposed  ibey  did  99  unwitiistglff 
we  mast  proL&bly  s«t  do^mi  tbeif  uUeuce  t^  tbaC  lavetAr^ta  hatred  by  wkicli, 
their  nation  ha^  Jong  been  chwractefked,  tow*ids  tJw  civil  l*w.  A  littU*  tnort 
liberality  on  tlus  head^  a  uimple  reference  to  the  ground  on  which  the  early 
d«ekjon6  WATQ  fHindett,  would  d&ubtles«  have  pferetited  thtit  aingu^af  dii- 
cnpuicy  which  ihatr  cue*  exhibits  I(mn«raus  and  auouni  a4  tkio«e  tsam 
afe^  Uua  digest  waa  ual  oiled  by  eathar  oouiukI  or  ixiurt  till  iha  dcotaiaDa  nf 
Sdvayne^  v.  Koble,  (Julyi  1816^)  The  maat«r  of  th?  loUe  ia,  in  that  ca^  kJk 
Id  infer  ^€  orl^n  of  our  rule  from  the  striking  siniilarity  between  the  t«3i 
ttf  the  clvni  *nd  common  law.  When  the  English  oourta,  In  default  of  tbt 
putiea^  have  been  loft  to  apply  the  payments,  ih«y  h^ye,  (e«ya  Bvvns  in  hii 
commentary  on  FotkUr^  'Mn  seT^ral  cases  directed  an  appUcatioo,  fiftiMi  tfat 
circum^tanoes  of  the  case,  nefixly  ooireapondent  with  the  ral««  m.  t^«  La^* 
(PothierU  text  oommenting  on  thft  civil  law.)     Vid.  Ev.  Poth,  369,  net*  {ml. 

A  moment^s  recurrenoe  to  the  civIL  law  will  convince  th«  learned  reads 
how  rauch  we  hivire  borrowed  from  it  almost  without  credit*  The  whole  terf 
■f  that  Jaw,  b\  relatioD  ts  th^  subject  under  conajdomtiau,  ia  contained  jm^ 


'flfre  queslScm  on  which  this  case  has  turned  is  a  vexed  ^^j^^''^^?^ 
one,  and  I  do  not  think  I  shall  give  costs  either  way.  — r~^- — -• 
(Staines  ^v.  Morris^  1  Ves.  &  Bea.  '8.)  Bat  that  point  may  r. 

stand  reserved  till  the  coming  in  of  the  corrected  report. 

sim  in  the  Digest)  (Lib.  46,  tit.  3,  De  t^tttthhibui  Bt  Jthrtuum^ibits  •)  V8  is 
rendered  into  Engliih  by  Straham  from  the  French  of  Demotes  civ,  L,  in  iti 
nitural  order,  as  follows  : 

"1.  If  a  debtor  who  owes  to  a  creditor  different  debts,  hath  a  mind  to  pay 
one  of  them,  he  is  at  liberty  to  acquit  whichsoerer  of  them  he  pleases  \  and 
the  creditor  cannot  refuse  to  receiye  payment  of  it ;  for  there  is  not  any  one 
of  them  which  the  debtor  may  not  acquit,  although  he  pay  nothing  of  aU  the 
other  dtjbts,  protifledlre  acqtdt  entirely  the  debt  iwliich  he  oifeni  to  pay.*' 

This  is  precisely  the  common  law  :  Owing  two  debts  to  the  saiAe  person, 
Y^  mdy  pogr  which  gros  lilettaa,  bat  ywi  most  itender  the  *wMe  4eM.  The 
•oreditor  is  not  bound  tK>  tetopait  of  It,  though  be  iiuiy  d0  «o  if  l6  flkwoM. 
(a^aU.  4.  252.  Bt.Oxumon,  v^h  »U  Loft's  ^OilV.  130.  Fhmel's  4»8e, 
'6  Go.  117.  Colt  V.  KrtlttPviils,  8  P.  WlmV  €04.  Anon.  Oko.  £I1b.  68.) 
Hawkshaw  v.  BMvUngs,  (1  Sts.  123,)  Unt  tiie  'd«blor  shall  aot  apply  fte 
iMsey,  is  not  Imr.    There,  are  ^  or  SO  cssea  the  o4hMr  insf, 

"  8.  If^  in  the  stane  Base  of  a  ^ttnr  who  9inM<8eTaitLl  Aclbfcs  to  one  and  *flie 
•«atte  oreditor,  the  isaid  debtcor  mshea  m  ps^rmant  to  blm,  <frMh»ift  deolaiteg 
wk  the  atone  iime  ^nMdk  df  tin  deUts  heihas  m  aJna  to  diS6barg«,  whodkar  It 
.be  thit  ho  gtvoi 'hsn  a  wmm  «f  money  faMleftMMy  in  part  payment  of  whtft  ho 
imes  him,  or  ihst  Ihttio  be  %  eoi»pens«tlon  [V.  n.  u  w/t^ff\  of  debts  agvoed  on 
ftoMreeti  the  debtor  and  ^aeditoi,  or  in  scene  'Oflier  manner,  tiie  debtor  will 
ifftiBe  'alwa$«  tibe  ^same  Ittwty  of  applying  itkn  pwfnietft  to  whiehsoeirer  df  tbe 
'dsbts  he  hiMoa  «il]»d1n  mc^fofet  iBut  if  tiliie  OK<fitor  were  *to  ap|fly  the  pi^ 
fiateift,  be^jonld  <a|)ply  lit  enfy  ^  that  •dcA>t  mrlddi  ift  Jiirfts^  wonld  diedHMigo 
fai&oirst  lAaee,  in  ease  he  were  Ihe  d^>tor,  fe)r  equity  inquires  that  he 
ftbouldmot'iti  ifen  «£bilr  eif  Ids  A^bter,  as  lie  WotOft  do  Ih  his  own.  And  if 
te  «ctuiiple,  in  the  oue  of  twc  debts,  one  c^tfiem  w«re  oontrererted  nnd'ihe 
'itther  dear,  theun^^tor  ootild  net  apply  the  paymeiil  to  the  deM  wiiiieh  li 
«iiites«id  «y  ittie  tebtM.^^ 

J^eirii^t  of  ihedebtoir  to  ap|Ay  the  pi^rment,  nthetbur  \n^  or^partisl,  If 
ho-  do  so  at  the  saMe  time,  is  recognised  by  all  •ihe^aees.  As  the  above  doe- 
t»ineireetraiiilBg  l&e  oreditor  to  an  appKoation  moet  fSrrotirable  to  the  rl|B(ht8 
of  the  debtor,  one  oannot  read  the  case  of  Gbddaird  v.  ^Ooi,  (3  Str.  1194,) 
wilStofut  behig  itruck  with  the  *siiiiilttrityl>dfh  in  prindple  and  llhtstitttiQft. 
The  defendant  owed  the  plaints'  three  debts,  one  he  ooirtracted  liims^^ 
eeoond  he  owed  absolutely  in  right  of  his  wife,  and  the  third  was  due  from 
his  wife  as  exeeutsiac.  The  defendant  made  several  Indefinite  pvyraieniB,  iff- 
ter  *wfaich  his  creditor  sued  hhn.  Chief  Justice  Lits  hdd  the  hold  df  iSba 
above  civil  law  doctrine :  1.  ft  was  agreed  Ihe  defimdant  had  first  Tight 
t^  apply  6ie  payments ;  2.  The  chief  justice  lield,  tiiere  Insing  no  direction 
'bf  him,  that  thei^  the  -rii^tit  devolved  to  '^e  'plaiiitiff.  And  the  defendant 
oeing  by  the  marriage  equally  a  debtor  for  what  his  wife  received  dulm  toh^ 


4&  cmcmr,  July  tenn,  1826 

Julf,  1829.  ^  * 
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The  corrected  report  now  coming  in, 


Marshj  for  the  complainants,  moved  for  an  order  of  lore* 
Sprii]giirs*r<!  closure  and  sale,  with  costa. 

toga    Countyj  ' 

1826,  Su^ef/^mi  contra. 

-* 

D.  Gardnerj  in  reply,  i 

The  argument  was  confined  to  the  queBtion  of  coBfti. 

u  for  vrhftt  waa  alter y  the  plaintiff  miglit  apply  the  niouey  reared  to  dijh 
cb&rgQ  the  wife's  owsi  debt-  '*  But  an  to  the  demuid  &gftifi0t  htr  ma  neen- 
trix,  tho  validity  of  which  depended  on  the  qaeation  of  Msets,  mnd  muiiis 
of  adrainiatermg  them  j  lie  wm  of  opinion  th«  pliintlff  cottld  not  apply  *-uf 
of  the  moni^y  paid  by  the  defenduat  to  th«  disehaj-gc  of  th&t  d«mAiid.'^ 

"X  In  B,ll  cueQ  whefD  a  debtor,  owing  ■erer&l  debts  to  Ofie  M3d  the  uate 
Gieditor}  i*  found  to  have  mmde  gereral  paymentaj  of  which  the  application 
hu  tiot  be«n  made  by  tlifl  mutual  i^n^ent  of  the  partiea  and  where  it  m 
neccflsaiy  that  it  be  regulated  r^itber  by  a  court  of  jnatjee,  or  by  arbitntot^, 
th*  payment!  ought  to  be  applied  to  tho  debts  wbich  lie  heavif'at  on  the  6A^ 
tor,  uid  which  it  conoema  him  moat  to  diacharge.  (12  Mod.  5!j9^  2  BrownL 
107j  S.  1  Vem.  24.  2  Fieem^  261.  1  Ld.  Eaym.  286.  1  Comb.  463-  Peat 
N-  T^  Ca«.  64.)  Thu3  a  payment  ia  applied  rathftr  ia  a  debt  of  "which  ibt 
non-payment  would  eipoae  the  debtor  to  aome  penalty^  and  to  cost  Mad. 
damagea,  (12  Mod.  SSS,  2  Brownl.  107,  8,  1  Vera.  34,  2  FitMtm,  261,  1  X^ 
Raym,  280,  1  Comb.  463,  Feake.  N,  P.  Caa.  64,  1  Hw.  &  John.  754.  2  ii 
402,  S  Mod.  S36,)  or  in  the  payment  in  which  hiB  honor  miiht  be  concerned, 
than  to  a  debt  of  which  the  non-payment  would  not  be  attended  with  audi 
oonaequencea*  Thu*  a  payment  is  applied  to  the  discharfe  of  a  debt  for 
which  a  surety  ia  bound,  rather  thaji  to  acquit  what  the  debtor  I*  »n^ 
bound  for  without  giving  any  aecurity ;  (Mayrratta  v*  Wute,  2  Stark-  Eep* 
101  I  Plomer  i;,  Lon^,  1  id.  153,  contra ;)  or  to  the  disehaffe  of  what  ks 
owea  in  hia  own  najne,  ratber  then  what  he  standa  engaged  far  aa  anrvty  iar 
another.  Thui  a  payment  is  applted  to  a  debt  for  which  the  debtor  hn 
fflven  pawns  and  mortgages^  rather  than  to  a  debt  duo  by  a  aimple  bond  cr 
promise:  (1  Vera.  24 :  1  Har.  &  John,  754  ^  2  id-  402 ;)  rather  to  a  deb|«f 
which  the  term  is  already  come^  than  tbe  one  that  ia  not  yet  due,  (Hammetaiy 
V.  Knowtya,  2  Enp,  Eep.  666 1  Niagara  Bank  v.  Rooseveltj  perWoodwoit^  I-, 
ante,  412  ^  Baker  c.  Staclrpoole,  per  Bavag*,  Ch.  J.,  ant«,  435,}  or  to  an  old 
daht  before  a  new  ona  ;  {I  Hertr.  60S :)  and  rather  to  a  debt  that  im  dsar 
and  liquid^  than  to  one  that  ia  in  dispute,  (Goddard  v.  Cox,  2  Str.  1194,]  «c 
to  a  puf«  and  atmpl«  debt  before  one  t^t  ii  conditioDaL  (id.  and  ante. 
412,"> 


AND  OYER  AND  TESMtNEE.  •776. 

•CowBN,  C.  Judge.    My  impression  was  so  strong  that  ^^jj^^l^'^ 
lot  to  be  given  either  way,  that  perhaps  I      p'        * 


HnU. 


costs  ought  not  to  be  given  either  way,  that  perhaps  I      p^^^^^ 
ought  to  have  told  the  counsel  so,  and  prevented  a  formal 
argument  upon  the  question.    As  thid  cause  stood  when  it 
was  first  moved,  my  inclination  was  with  the  defendants 

I  haye  here  interpolated  the  conuAon  law  eases  in  the  text  of  the  civil  law. 
On  examinuis  them,  it  will  be  Ibnnd  that  almost  erery^  word  of  the  last  quo- 
tation has  been  eipnssly  8anc«ion«d  hf  the  SngUih  courts. 

1*  4.  When  a  payoient  made  to  a  oreditoi  to  whom  seyeral  debts  are  du^, 
sxoeedfl  the  debt  to  which  it  ought  to  be  applied,  the  overplus  ought  to  be 
applied  to  the  discharge  of  the  debt  which  follows,  according  to  the  order 
explained  in  the  preceding  article,  unless  the  debtor  makes  another  ohoioe.'* 

This  follows  of  course  from  prinoiples  beibM  sfaktod. 

"  d.  If  a  debtor  makes  a  payment  to  disoharge  debts  which,  of  their  naturs 
bear  interest,  such  as  treat  of  a  marriage  portion,  or  what  is  due  hy  virtue  o^ 
a  contract  of  sale^  or  that  the  same  be  due  by  tk  sentence  of  a  court  of  jus- 
tice, and  the  payment  be  not  sufficient  to  acquit  "both  the  principal  and  the  ' 
interest  due  thereon,  the  payment  wiU  be  applied  hi  tite  first  place  to  «ha 
discharge  of  the  interest,  and  the  overplus  to  the  disoharge  of  a  part  of  the 
principal  sum. 

•  **  6.  If  in  the  cases  of  the  foregoing  article,  the  creditor  had  given  an 
acquittance  in  general  for  principal  and  interest,  the  payment  would  not  be 
applied  in  an  equal  proportion  to  the  discharge  of  a  part  of  the  principal  and 
of  A  part  of  the  interest,  but  in  the  first  plaoe  all  the  interest  due  would  be 
cleared  ofi^  and  the  remainder  would  be  applied  to  Che  disoharge  of  the 
principal." 

The  two  last  paragraphs  contain  d  doctrine  perfectly  naturalized  by  all  otif 
cases,  from  Chase  v.  Box,  (2  Freem.  2^1,)  to  State  of  Connecticut  v,  Jackson, 
(1  John.  Ch,  Eep.  17,|  and  vid.  Stoughton  «.  Lynch,  (2  id.  209.)  Vid.  alfto 
Hening's  ed.  of  Maxims  in  Law  &  Equity,  App.  1  to  Francis'  Maxims,  pp. 
106,  108,  113,  and  the  cases  there  cited.  Also  Williams  v.  Houghtaling,  [1 
Co  wen,  86  &  87,  8,  9,  note  {a]  with  the  cases  there  cited.) 

"  7.  When  a  debtor  obliging  himself  to  a  creditor  for  several  causes  at 
one  and  the  same  time,  gives  him  pawns  or  mortgages,  which  he  engages 
for  the  security  of  all  the  debts,  the  mon^  which  is  raised  by  the  sale  of  the 
pawns  and  mortgages,  will  be  applied  in  an  equal  proportion  to  the  dis* 
charge  of  every  one  of  the  debts.  (Perry  v.  Roberts,  2  Ch.  Cas.  84,  some- 
what  similar  in  principle.)  But  if  the  debts  were  contracted  at  divers  times 
upon  the  security  of  the  same  pawns  and  mortgages,  so  as  that  the  debtor 
had  mortgaged  for  the  last  debts  what  should  remain  of  the  pledge,  after 
payment  of  the  first,  the  moneys  arising  from  the  pledges  would,  in  this 
case,  be  applied  in  the  first  place  to  the  discharge  of  the  debt  of  the  oldest 
standing.  And  both  in  the  one  and  the  other  case,  if  any  interest  be  due  on 
account  of  the  debt  which  is  to  be  discharged  by  the  payment,  the  same  will 
be  paid  before  any  part  thereof  be  applied  to  the  cUscharge  of  the  principal." 

This  paragra^  contains  the  familiar  doctrine  of  priority  of  pledges ;  and 
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*Juf^^*  (S.  C.  i  W.)  throughout.  I  could  not  bring  myself  to 
-—^-—^  doubt  that  they  were  assignees  of  the  mortgage  «8  weB  2m 
of  the  debt ;  that  they  combined  the  character  both  of  incnt- 
gage  and  judgment  creditors.  What  relief  I  should  h«Tc 
given  them,  I  cannot  say  :  but  had  the  cause  preserved  the 
shape  it  then  held,  some  relief  must  have  been  extended 
advene  to  ihe  tnterest  o£  tke  4>oiD{>lai|tanWk  Adoait  that 
this  might  have  been  without  cofts,  <«  ttODomt  af  the  ifues- 
tion  having  been  fairly  litigated  by  the  cotnplaimtnls ;  the 
'Cause  then  goes  into  the  master^s  office  for  an  account. 
Thera  a  C0nstractive  ^aytte^t  *of  all  the  de&Qilantfl'  claim 
is  set  up ;  the  maisler  disadllows  it  on  the  paiat  af  law ;  it 
comes  here  by  exception]  and  after  a  good  deal  of  investi- 
gation, I  draw  a  different  conclusion;  and  aHowthe  excep- 
tkm.  This  is  on  a  point,  too,  about  which  English  and 
American  chaihcellora  and  judges  htive  ^ffeiied  or  doubted. 
I  found  two  cases  directly  coittradic^ry  in  the  same  bodi 
(Vernon)  within  a  few  years  of  each  other.  The  allowanoe 
af  costs  is  a  matter  of  discr^etion  ;  and  in  applying  that  dis 
ofetion,  I  felt  thai  I  codd  nat  •escape  the^aseof  Staines  v 
Morris,  which  I  referred  to  at  the  close  cf  my  apiaicmiipoa 
the  exception,  and  then  pointed  out  to  the  complainant's 
oomnael.    Supposing  that  the  costs  were  large,  and  forming 

follows  out  the  corollary  of  ipplying  partial  payment  to  dl«eltmrge  IntorHt  fa. 
the  fliBt  place .  The  proposition  that  a  payment  on  pawns,  fire,  iat  ■lictiltip- 
iieoua  debto  ohall  he  LliAtributed  he  t ween  the  two  debta,  haa  Qerer  bMi 
exactly^  adJQilgeil  with  ua,  though  the  ewe  int<?rpolatfld  is  about  the  8«me  Ifl 
principle.  And  see  what  Holt,  Ch.  J.  «ay«  in  Sty  art  v,  Hawlmd,  (2  Sbffir* 
Eep.  216.) 

The  above  la  the  entire  text  of  the  eorputjurU  cimiis  i-eiatiT«  tp  fht  if^ 
cation  or  imputation  of  pay  men  ta.  The  common  tators  on  that  law  (anifivit 
whom  Pothier  ii  the  beat  knou^-n  And  most  popular  with  n»)  furnish  Twicflif 
additional  corollaries,  ieveral  £?f  which  h»ve  aiao  been  adopted  by  conrt*  prt^- 
ceeUing  according  to  the  courBc  of  the  common  law.  The  remarik  of  S*i 
William  Jonf^s,  that  i\x&  great ei^t  portion  of  Pothier  un  e](pr«>«9  aiii  imjAMl 
controcta  is  law  at  Weatminater  as  at  Orkanjj^  (Jones  on  Bailm.  30,)  JMts- 
iea  more  Btrongly  the  pa^rallal  I  have  Attempted  in  ihlt  note  btftweaa  fl^ 
civil  and  common  law.  In  this  rt^spect,  Pothier  ha«  done  little  more  than 
DomSit.  All  ho  hus  added  to  a  tran^latioQ  of  the  civil  Uw  mto  FreiaeK  ute 
A  f;w  very  natural  tl«3iinct[ona  rising  almost  mathematicalty  ffom  th*  ist 
(Vid.  Pothn  du  Contr.  pt.  3j  ch-  1,  art.  7,  Jwtween  whioh^and  the 
law,  vid.  tk  p&rtial  paralitjt,  1  Ev.  Poth.  363  to  376^  ^«M«iflt.J 
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[>erhap&  now  the  heaviest  item  'of  controversy  in  the  cause,  ^^  CIRCtirr. 

I  auffered  the  argument  to  proceed.     The  whole  merits 

have  been  gone  over  by  counsel,  to  see  whether  the  parties 

have  been  fairly  litigating,  and  ao  come  within  the  principle 

of  the  case  cited.     The  lord  chancellor  there  said,  '*  where 

there  is  a  fair  case  for  consideration  it  is  not  the  course  to 

visit  the  party  who  fails  with  coata."    And  after  adverting 

to  the  facts,  that  he  had  differed  from  the  master ;  and  that 

the  judges  would  not  decide  the  case  without  the  opinion 

of  the  court  of  chancery,  and  that  profefesional  men  had 

differed  upon  the  question,  he  concludes,  "  It  would  be  too 

presumptuoui  in  me  to  set  such  a  value  upon  my  own 

opinion,  as  to  mark  the  resistance  of  the  defendant  with 

costs." 

*Much  has  been  said  about  the  unconscientious  character 
of  this  defence  as  grounded  upon  the  legal  effect  of  the 
assignment  j  that  it  was  contrary  to  the  real  understanding 
of  the  parties^  and  that  sound  morals  will  not  justify  it. 
All  this  is  said  upon  the  parol  endence,  which  I  felt  bound 
to  lay  out  of  view  in  considering  the  merits  ;  and  I  cannot 
take  it  up  on  disposing  of  the  question  of  costs*  On  read- 
ing that  evidence,  I  am  free  to  confess,  I  was  afraid  that  all 
this  expensive  litigation  had  grown  out  of  a  mere  slip  of  the 
pen  I  but  even  in  respect  to  that  question,  much  can  be  and 
much  was  said  on  hoth  sides,  A  jury  might  have  honestly 
decided  either  way  upon  it. 

The  course  of  the  court  is  uniform,  where  the  question 
raised  is  a  fair  one,  and  difficult  for  the  parties  to  settle 
themselves^  not  to  give  costs  against  the  unsuccessful  party; 
(Anon*,  3  Atk.  235.  Nourse  t;.  Finch,  1  Yes.  jun,  362. 
Perry  t\  Whitehead,  6  Ves.  554.  White  v.  Foljambe,  It 
Ves.  337,  Vancouver  v.  Bliss,  id.  458.  Staines  t'.  Morris, 
1  Ves.  i&  Bea*  8.  Hampson  u.  Brandwood,  I  Mad.  Rep, 
381,  O^Donel  v.  Browne,  I  Ball&  Be.  264.) 

Costa  are  denied  as  between  these  parties. 

P^  Decree  accordjnglv. 
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Nov.  1829. 

The  People  Mohtoomert  'Otkr  and  Teemihkb,  Noyember  17tb,  1839. 

T. 

The  People  against  Sebastian  I.  Shall. 

The   forgery 

puFi^rti^*^  i  Esek  Cowen,  Circuit  Judge, 

contain  a  mere  Before  <  Aaron  HARbiNG,  First  Judge,      )  of  Montgomery 

naked  promiae  (  HeNRY  I.  DiEFENDORFF,  Judge.    J  COUntV  COUTlS. 

to  pay  a  sum  »        -o        '  j 

of    money    in 

labor,  expresa-      At  the  last  Oyer  and  terminer,  faolden  in  Montgomery 

ing    no  consi-  ,__  Xni-ii-i  •        -*     r  r 

deration,  and  county,  (May,  1829,)  the  defendant  was  convicted  of  forg- 
[•T79]  ing  'an  instrument  which  was  set  forth  in  the  indictment 

being  connect-  ^s  follows :  "  A  certain  promissory  note  of  hand,  which 

ed     with     no  .  .• 

consideration  Said  note  has  ba^  and  is  lost,  and  the  tenor  and  substance 
to  the^lnd^  ®^  which  Said  false,  forged  and  cpunterfeited  note  is  as  fol- 
raent,isnotan  lows,  that  is  to  say  :  *  Three  monika  after  date,  I  promise 
crime.  to  pay  Sebastian  I.  Shall,  or  bearer)  the  sum  of  three  dol- 

Forging  any  jg^^g^  j^  shocmaking,  at  cash  price  ;  the  work  to  be  done  at 
writing  whieh  his  dwelling  house,  near  Simon  Yrooman,  m  Minden.  Min- 
LlSiw  the  den,  August  24th,  1826.  David  W.  Houghtailing  ;'  with 
indictment       intent  to  defraud  the  said  David  W.  Houffhtailinff." 

would       have        ^,  _  _  .  ,         i  , .  ,  .         i 

been  void,   if      There  was  also  a  count  for  uttenng  and  publishing  the 

aT"  todictaWe  ®^*"®  instrument  as  true,  knowing  it  to  be  forged,  with  the 

crime.  like  intent  to  fraud. 

in  writin'g  un-      The  indictment  contained  no  averment  of  any  extrinsic 

th*'**^  m°*t^°f  ™^*^®^  which  could  give  the  instrument  forged,  allowing  il 

money,  is  void,  to  have  been  genuine,  any  force  or  effect  beyond  what  it 

«X'Mo'"  bore  on  its  face. 

sideration,    or      A  motion  was  immediately  made  in  arrest  of  judgment, 

some   conside-     ,,..  r     ^  •  ^  it         -ii 

ration         be  the  decision  of  which  was  suspended  until  the  present  term, 
i^eTnent    ^^  ^^^  ^^®  purpose  of  looking  into  the  cases  ;  the  defendant  in 
the  mean  time  being  out  on  bail. 

D.  Cady,  for  the  motion. 

W.  L  Dodge,  (dist.  att'y,)  contra. 

Cowen,  Circuit  Judge,  now  dehvered  the  opinion  of  the 
court.  I  still  have  to  regret  that  this  motion  did  not  take 
the  course  which  I  suggested  when  it  was  moved,  of  a  cer 


tiorari  to  the  miprcme  court,  and  a  decision  by  that  forum.  ^thCmcuiT, 
But  counsel  did  not  think  the  matter  of  sufficient  impor-     ^.    ' — r- 

,  ,      ,  .  ,  ,  .    ,  5  Tl»  People 

tance  to  trouble  that  court  with  ;  and  it  becomes  our  duty  y. 

1.  1  Sh«" 

to  pass  upon  it  here. 

It  is  scarcely  necessary  to  observe  that  the  instrument 
set  out  in  this  indictment,  is  not  a  promissory  note  within 
the  statute  of  Anne  :  and  it  is  agreed  that  the  writing  does 
not  come  within  any  of  the  statutes  of  forgery ;  it  being 
payable  neither  in  money  nor  goods,  but  labor.  (1  R.  L. 
404,  5.)  The  indictment  is,  therefore,  based  upon  the  com- 
mon law.  •Another  defect  renders  it  utterly  void,  of  itself,  1^80 
as  a  common  law  contract.  It  expresses  no  value  received, 
nor  any  consideration  whatever ;  and  no  action  could  be 
maintained  upon  it,  if  genuine,  as  a  special  agreement  to 
perform  labor,  without  averring  and  proving  a  considera- 
tion, dehors  the  instrument.  (Carlos  v.  Fancourt,  6  T.  R. 
482.  Lansing  v.  McKillup,  3  Caines,  287.)  The  indict- 
ment avers  no  extrinsic  fact  by  which  it  might  be  made 
operative :  nor  is  it  conceivable  how  matter  for  such  an 
averment  could  exist. 

The  question  presented  is,  whether  the  fraudulent  making 
of  a  writing  void  in  itself,  and  so  appearing  in  the  indict- 
ment, be  the  subject  of  a  prosecution  for  forgery.  That  it 
may  be  we  are  referred,  through  Chitty's  Criminal  Law, 
to  what  Was  said  in  Rex  v.  Ward,  (2  Ld.  Raym.  1461, 
1466,  1469,)  that  the  fabijcation  of  an  instrument,  whereby 
another  may  be  defravded,  is  forgery.  The  information  in 
that  case  stated  that  Ward,  being  chargeable  to  deliver 
315  1-4  tons  of  alum  to  Duke  Edmund,  fabricated  a  sched- 
ule, and  endorsed  upon  it  a  direction  to  himself  in  the  name 
of  the  duke,  to  charge  660  1-4  tons  of  alum  to  the  duke's 
account,  part  of  the  quantity  mentioned  in  the  schedule ; 
and,  out  of  the  proceeds  of  sales  of  alum  in  Ward's  hands, 
to  pay  himself  £10  for  every  ton  according  to  agreement, 
and  for  so  doing  the  endorsement  should  be  his  (Ward's) 
discharge.  This  was  holden  forgery  at  common  law.  In 
answer  to  an  objection  taken  in  arrest,  that  no  publication 
of  the  instrument,  or  actual  fraud  upon  the  dUke,  was  aver- 
red in  the  information,  the  court  said  that  the  crime  was 


^  Noy^^i82^'  compltete  by  the  act  of  forgery  ;  pubUcation  or  actual  fraud 

■  ^JJ'p — j^  were  not  necesBary ;  bixt  it  traa  iuflScient  that  the  doke 

T.  might  hare  been  defrauded.    An  objectton  in  arrest  wai 

'*  also  taken  that  the  statement  of  the  onerabilis  existens  ad 
deKbertmdum^  did  not  lay  the  time  so  as  to  connect  it  with 
the  instrument  forged.  The  time  was  holden  sufficiently 
certain ;  and  the  information  was  sustained  against  eveiy 
objedidn.  One  remark  suggested  by  this  case  is,  that  the 
instroment  would  have  been  void  in  itself ;  and  the  aver- 
mevit  of  cnerabUis  txisfiens  b^ame  necessary  to  complete 
the  orime.  Otherwise  the  duke  could  not  possibly  hare 
(*781  J  been  imposed  xxfon ;  and  he  Was  the  only  person  ^stated  in 

the  information  to  be  the  object  of  the  fraud.  It  is  plain, 
too,  that  such  fern  instrument  could  have  had  no  legal  effect, 
and  could  have  imposed  upon  no  one,  if  none  of  the  duke's 
alum  had  been  in  Ward's  hands. 

Ward's  is  a  leading  case.  It  underwent  great  exami- 
nation ;  and  in  the  course  of  the  discussion,  almost  every 
authority  upon  common  law  fcNfgeries,  then  extant,  appears 
to  have  been  considered.  The  cases  referred  to  were  these; 
Rex  u.  Stocker,  (5  Mod.  137,  1  Salk.  342;)  forgery  of  a 
bill  af  lading;  Roy  v.  Ferrers,  {1  Sid.  278;)  forging  the 
acquittance  of  a  prosecution  by  Lady  Grantham,  there  being 
several  euite  between  them;  Farr's  case,  (Sir  T.  Raynu 
81 ;)  forging  a  warrant  of  attorney;  Dudley's  case,  (2  Sid. 
71;)  forging  a  marriage  register;  Le  Roy  v,  Deakins,  (I 
Sid.  142;)  forging  a  protection  in  the  name  of  Sir  Anthony 
A,  Cooper,  who  was  of  the  privy  council,  but  not  a  noble- 
man* It  was  objected,  that  because  he  was  not  a  nobleman 
nor  member  of  parliament,  the  protection  was  void,  none 
but  nobles  or  member*  having  power  to  grant  such  an 
instrument  j  and  so  no  one  could  be  imposed  upon.  The 
objection  was  overruled^  don  bile  ss  on  the  ground  that  the 
defect  was  latent.  It  did  not  appear  upon  the  face  of  the 
paper,  which  purported  to  be  a  valid  one,  DQinioa  Regina 
V.  Yarrington,  (1  Salk.  406,)  was  the  forgery  of  a  letter; 
and  the  judges,  in  Ward's  case,  refer  to  manuscript  cases 
of  common  law  indictments,  for  forging  a  general  relea« 
and  a  bill  of  exchange ;  and  Fortescue,  juitice,  mentiouad 
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a  similar  indictment  for  forging  the  endoriement  on  an  army  ^^^  cntcinf 
debenture*  (2  Ld,  Haym,  1465,)  In  Savage**  case  (Sty lei*  "^"^^  ^^^^' 
Rep<  12j)  the  defendant  **  was  indicted  for  forging  and  pub- 
lishing of  letters  of  credence  to  gather  money;  and  was 
convicted,  and  judgment  given  against  him  upon  his  own 
confession,  and  JClOO  fine  set  upoa  him."  Of  Roy  v,  Fer- 
fers,  it  is  proper  to  observe,  that  I  have  have  looked  into 
1  Tremaine*s  EntrieB,  foL  129,  where  the  indictment  is  set 
forth  in  full ;  and  I  find  that,  in  order  to  show  the  appUca- 
tion  and  effect  of  the  forged  acquittance,  a  ceal  demand  is 
recited,  which  the  acquittance  purported  to  disqhargep 
This  was  evidently  necessary,  or  the  instrunient  would  have 
heen  no  more  than  blank  paper.  In  all  these  *eaieB»  thfi 
instruments  forged  were,  as  far  as  we  can  see^  apparently 
available  for  the  purpose  intended;  to  acquire  or  deieat 
some  right,  or  to  work  a  prejudice ;  and  w^e  have  seen  that, 
in  two  of  the  cases,  the  papers  not  being  prejudicial  on  their 
face,  the  defect  is  supplied  by  averment  or  recital,  showing 
how  they  might  be  made  to  act  injuriously  by  reason  of 
matter  aliunde. 

I  now  came  to  a  class  of  cases  which  hold  that  a  writing 
void  of  itself,  and  not  made  good  by  averment,  is  not  th# 
subject  of  a  prosecution  for  forgery.  In  Wall's  case  (0 
East's  P,  C.  953,  and  note  (a)  and  (^,)  the  conviction  was 
cm  an  indictment  for  forging  a  will  of  aU  the  premises  be* 
longing  to  J.  S.,  which  he  bought  of  T.  W.  &  S,  H.  The 
will  was  attested  by  only  two  witnesses;  and  was  therefore 
void  as  a  devise  of  a  freehold;  but  would  ha%^e  been  good  ai 
a  bequest,  if  the  pretended  testator's  interest  had  been  but 
a  term  for  years.  It  was  suggested  to  be  the  latter ;  but  no 
such  fact  appears  to  have  been  averred  in  the  indictment ; 
and  it  was  not  in  proof  at  the  trial.  The  judges,  on  con- 
ference, held  the  conviction  wrong ;  for  as  it  was  not  shown 
to  be  a  chattel  interest,  it  should  be  presumed  to  be  free- 
hold. In  Moffat's  case,  (2  East's  P.  C.  954^  2  Leach,  483, 
S,  C*y)  the  conviction  was  for  uttering  as  true  a  forged  ac- 
ceptance on  a  bill  of  eiehange  void  by  the  statute  17  Geo, 
S#  ch.  30,  s.  1,  and  ail  thu  judges  held  the  conviction  wrong; 
for  if  It  had  hem  a  gmuim  tmirument^  ii  would  have  beem 


782  CASES  m  THE  CIBCiriT  COURTS 

4th  cmCTJIT,  absolutely  void;  and  nothing  could  have  made  it  good.    In 

— — ^  the  late  case  of  Rex  v.  £urka,  (Russ.  &  Ry.  Cr.  Ca».  496,) 

*  v.*^^*  the  defendant  wa«  conyicted  of  putting  away  the  following 
^*^'*  instrument;  "I  promise  to  take  this  at  thirty  shilUngs,  on 
demand,  in  part  for  a  two  pound  note  value  received.  For 
Cunliffe,  Brooks  Sc  Co.,  R.  Cunliffe ;"  with  intent  to  de- 
fraud the  firm  of  Cunliffe,  Brooks  6c  Co.  The  indictment 
was  drawn  as  at  common  law;  and  called  the  instrument  a 
promissory  note.  The  defendant  was  convicted  at  the 
Lancashire  summer  assizes,  in  1822,  after  which  it  was 
mentioned  to  the  judge  of  assize  that  this  was  not  a  pro^ 
missory  note,  as  it  was  called  in  the  indictment;  and  he 
reserved  that  point.  ''It  also  struck  the  learned  judge, 
[*7o3]  that  there  was  great  doubt  whether  the  genuine  *instrummit 

or  writing  supposed*  to  be  forged  or  uttered,  had  any  legal 
•vaUdity;  and  whether  it  was  not  a  mere  nullity,  for  the 
.forgery  of  which  no  indictment  could  be  sustained ;  and  the 
lord  chief  justice  concurred  in  that  doubt."  On  the  case 
being  submitted  to  the  judges,  they  decided  that  the  judg- 
ment should  be  arrested.  The  report  does  not  mention  on 
which  of  the  two  grounds  suggested  at  the  assizes,  the 
decision  of  the  judges  proceeded.  It  is,  however,  manifest 
from  the  case,  that  it  could  not  have  been  the  ground  men- 
tioned by  counsel.  Though  the  indictment  might  have 
miscalled  the  instrument,  yet  it  was  set  out  verbatim. 
Clearly  the  words  promissory  note  might  have  been  reject- 
ed as  surplusage;  and  could  not  have  been  the  foundation 
either  of  a  motion  in  arrest,  or  an  objection  for  variance. 
1  cannot  but  regard  this  case  as  having  directly  decided 
the  point  raised  by  th^  judge  of  assize.  The  writing  was 
obviously  in  nature  of  a  receipt  or  acquittance  of  thirty 
shillings  on  a  two  pound  note ;  and  if  the  indictment  had 
averred  the  existence  of  a  note  to  which  it  would  apply;  as 
•  in  Roy  v.  Ferrers,  it  would  have  made  out  the  case.  The 
.  :  People  V.  Fitch,  (1  Wend.  198,)  also  holds  that  the  forgery 
of  a  paper  which,  if  genuine  would  be  a  legal  non-entity, 
does  not  form  the  subject  of  an  indictment.  In  The  Com* 
monwealth  v.  Linton,  (2  Virginia  Cas.  476,)  the  defendant 
was  convicted  on  an  indictment  for  forging  a  bail  bond.     A 


motion  yrdus  made  in  arrest  of  judgment,  on  the  ground  that  ^^^^g^?*^' 
the  bail  bond  was  not  binding  on  its  face.     The  court  did  '  — r- 

not  question  that  the  objection  would  have  been  available  v. 

if  it  had  been  founded  in  fact;  but  they  applied  themselves  ® 
to  show  that  the  bond  was  good ;  and  on  this  ground  denied 
the  motion.  The  case  of  Ames  an4,.others,  (2  Greenleaf  s 
Maine  Rep.  365,)  is  founded  on  Savage's  case,  which  I  be- 
fore cited  from  Styles.  In  Ames'  case,  the  defendant  was 
convicted  of  forging  a  written  recommendation  purporting 
to  be  signed  by  the  selectmen  of  Sangerville,  stating  that 
J.  L.  was  a  responsible  man,  able  to  satisfy  a  demand  of 
$500;  that  he  had  bought  Ames'  land  &c.;  and  that  they 
(the  selectmen)  should  not  be  afraid  to  be  L.'s  bondsmen 
for  2  or  300  dollars.  On  motion  in  arrest  the  court  held 
that  such  an  instrument,  if  genuine,  would  'have  bound  the  C*?  84 

selectmen  as  a  letter  of  credit,  to  the  amount  of  500  dol- 
lars ;  or  would  have  subjected  them  to  an  action  for  deceit 
as  a  false  and  fraudulent  representation.  The  court  say  it 
would,  in  either  mode,  ''operate  as  the  foundation  of  liabi- 
lity; and  they  make  this  the  test  of  the  forgery. 

In  the  principal  case,  I  have  shown  that  the  paper  forged,    , 
if  genuine,  would  be  a  mere  nullity  for  any.  purpose ;  nor,  to 
my  mind,  could  it  be  made  good  by  any  possible  averment. 
It  could  not  be  made  the  foundation  of  liability ,  like  the 
letter  of  credit.    It  does  not  come  within  any  of  the  cases 
sustaining  indictments;  but  to  me  it  appears  to  be  directly    ^ 
within  the  cases  cited  holding  that  an  instrument  purporting 
to  be  void  on  its  face,  and  not  shovsfn  to  be  operative  by 
averment,  if  genuine,  is  not  the  subject  of  forgery.    How 
is  it  possible  in  the  nature  of  things,  that  it  should  be  others 
wise  ?     "  Void  things  are  as  no  things."    Was  it  ever  heard     | 
of,  that  the  forgery  of  a  nudum  pactum^  a  thing  which  could    ' 
•not  be  declared  on  or  enforced  in  any  way,  is  yet  indict- 
able?   It  is  the  forgery  of  a  shadow. 

I  grant  that  on  coupling  a  genuine  note,  like  the  one  in 
question,  with  a  consideration,  a  cause  of  action  would  be 
made.  But  you  must  aver  the  consideration  in  your  declar- 
ation, and  show  it  in  proof  on  the  trial.    It  is  the  subject  of 


*^CIB^T  a  direct  iasue.    In  thai  9eme,  heie  m^qr  I^e  the  forgery  of  » 

y^p/    piece  of  evidence^  wWeh  i^if^  be  dked  o^  ^y  other  evi* 

vw  dejftce,  %hfi  whole  fomung  a  uiieehieToue  eompoMnd.    Thaj^ 

^^'^        »Dewer  would  hold  equaUy  in  erery  case  cited ;  thb  void 

wUI,  the  void  tall  of  ei^ehaiige,  the  ypid  leoeipt.    We  aic 

not  to  be  put  od  an  ezplorieg  expeditieil  for  posaible  evfls. 

They  muet  be  pa^ble  and  tangible;  a  practicable  fxmi 

iau0t   be  abowft  ii>  the  indictment^  b^  that  the  finger 

1      «ay  be  pi^  upon  it.    UmI  a  fake  writiog^  purpoftiBg  ta  be 

nothing  c^  itself,  may  be  put  to  apas^  fai¥>ied  use  ae  an 

il^edient  in  the  work  of  Boasehief,  canoiPt  he  the  criterioa 

of  forgery.    As  Baroa  Eyre  said,  in  Jo«ea  &;  Palioer's  eaae» 

(1  Leacsh,  405>)  the  iesljrun^at,  to  be  the  subject  of  forgery, 

naust  ^'  purport,  en  the  £ace  of  it,  to  be  good  and  valid  for 

the  puifiose  ior  which  it  was  created."    Thie,  says  Mr.f 

[n85]  East,  (P.   a  853»  n^te  ((^)  *''iwst  be  i^erstood  in 

fespeet  to  the  frame  or  terma  of  the  mliFuniewt  oir  writisK 
HseU." 

I  agree  tbel  a  mavi  igncoraat  of  the  technieal  requisites 
of  a  special  agreement,,  might  be  imposed  upon  by  the 
paper  in  question.  This  remark  probably  en^Nraoea  a  ma- 
jority of  the  community  in  which  we  Uve ;  and  most  likely 
the  very  paitiea  named  in  the  false  iasftrvmeiit.  la  this 
view,  no  doubt,  the  deed  of  which  the  defendant  stands  con^ 
viotedt  involves  all  the  moral  guilt  of  forgery.  He  believed 
that  he  had  succeeded  in  fabricating  what  pwported  to  be 
a  vabd  jNTomissoiry ,  But  legal  forgery  eammt  be  made  oat 
by  imputing  a  possible  or  even  actual  ignorance  of  the  hiw 
te  the  person  intended  to  beylefranded.  However  daik 
I  may  be  the  moral  hue  of  a  tranaction»  eouvte  of  justice  can 
'  wly  act  upon  legal  crime»  npon  eriminal  boreaohes  of  per- 
feet  legal  obligation.  Had  this  paper  been  used  aa  a  tokea, 
and  thus  made  the  nuedinm  of  actual  fraiitd  hy  the  defend-^ 
ant,  he  would  be  punisbabte  as  for  a  cheat*  The  instrument 
might,  in  that  relative  seiuie>  become  the  sulgect  ^  an 
indictment.  It  here  stands  alone,  and  we  de  not  tbi^^  that 
legal  forgery  can  be  predicated  ^  such  a  writing,  for  the 
reason  folly  established  by  a^^berity  and  piin^qde.  that  il 


nj&iiJi.a'ft.a  ur  mi^.  vaa  tL£i^£idii*i^iUiiJ£^ 


im 


Is  Bol,  on  the  hm  of  the  indictasneat,  of   any  apparent     albakt, 

Judgment  arie&teu.      Mi.  Vkji  2^00^ 


E«iii»Tki  of  J,  S.  Taii  Bbrssiuis%  £^^  »I  »  me«tiA|  ol  tN  Albany  bp^r, 
haU  %i  Ui#  <;»|ii^];  ia  uO{u«^u«ncfi  of  tli^  deikth  d(  Johh  V-  Hgnrt^  E«|-t 
comiseU<ir-iiU»W|  wha  dl«d  durip^  t^  Oq^W  ^erm  of  tli«  auprema 
ooutt,  iS2&, 

[In  the  ehort  profreti  of  these  reports,  n,  period  of  le^s 
than  seven  yearsj  the  bar  of  this  state  have  been  Dialled  to 
mourn  the  loss  of  three  of  their  proudest  omamentp ;  Mr* 
John  Wells,  Thomas  A.  Emmet,  and  John  V,  Henry-  I 
was  enabled  to  sketch  the  life  and  character  of  the  flr«t,  in 
a  note  to  my  second  volume,  A  good  account  of  the  life 
and  character  of  that  gentleman  was  also  afterwards  giveii 
by  Mr,  Johnson*  my  immediate  predeceisor,  at  the  close  of 
7  John,  'Ch.  Reports,  Mr.  Emmet's  eventful  life  has 
been  left  to  the  more  serious  labors  of  the  regular  biogru* 
pher,  Mr  Henry's  life  and  character  were  more  strictly 
professional  than  either  of  the  others*  In  his  knowledge  of  m 
the  law,  he  was  certainly  not  surpassed  by  either,  though* 
he  was  behind  them  in  the  splendor  of  forensic  display. 
The  high  estimation  in  which  he  was  held  by  his  brethren 
of  the  bar^  will  justify  a  notice  of  his  life  in  a  place  some^ 
what  more  durable  than  that  occupied  by  the  usual  obitu* 
ary  articles  of  the  day.] 

Ma*  Van  Renssela-er  opened  his  remarks  by  observing, 
that;  participating  most  sincerely  in  the  general  grief  pro- 
ducal  by  the  untimely  and  lamented  death  of  Mr.  Henry, 
he  might  be  permitted,  without  presumplioui  to  add  his 
tribute  of  respect  to  the  memory  of  the  deceased.  That 
the  bar  had  convened  to  express  their  regret  for  the  death 
of  no  ordinary  man,  but  to  deplore  with  a  whole  commu^ 
liity,  the  sudden  and  unexpected  departure  of  excellence  of 
a  high  order,  whoae  loss  would  be  felt  as  a  public  as  well 
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MiBANY,     as  private  calamity.     That  Mr.  V.  R.  had  well  known  Mr. 
■  Henry ;  he  might  say  intimately.    Ifr.  H.  had  taught  him 

Hr.  VuiRens-  the  rudiments  of  the  law,  and,  with  several  who  were  pres- 
■*  **'*  ent,  Mr.  V.  R.  had  for  three  years  pursued  the  study  of  it 
under  his  superintendence,  and  under  his  roof.  Mr.  V.  R 
took  a  melancholy  pleasure  in  declaring,  that  whatever  of 
standing  they  had  attained  at  the  bar,  might  be  chiefly  as- 
cribed to  the  uniform  examjde  he  had  set  them  of  untiring 
industry,  close  and  accurate  investigation,  and  the  most 
unbending  integrity.  That  notwithstanding  Mr.  H.'s  high 
reputation  as  a  counsellor  and  advocate,  his  devotion  to 
even  the  drudgery  of  the  profession  was  proverbial ;  and 
until  within  a  few  years,  during  which  he  had  withdrawn 
himself  from  the  more  active  pursuits  of  the  law,  no  man 
had  accomplished  more  of  hard  labor  in  the  practice  than 
he  had.  No  cause  in  his  hands  ever  suffered  through  want 
of  attention,  and  no  man  surpassed  him  in  the  zeal  and 
assiduity  with  which  he  advocated  the  interests  of  his  cli- 
ent, to  the  very  end  of  a  cause. 

For  some  time^  Mr  Henry  had  filled  the  highly  respon- 
sible oflice  of  state  comptroller  with  his  usual  ability ;  but 
[•787]  mediocrity  •of  fortune  and  a  rapidly  increasing  family,  had 

^induced  him  at  an  early  period  of  his  life,  to  abandon  politi- 
[5al  life  altogether,  and  to  devote  exclusively  the  energies 
of  his  mind  to  his  professional  pursuits.  His  success  cor- 
responded with  the  ardor  of  his  pursuit,  and  for  a  long 
period  his  professional  career  was  marked  with  a  reputa- 
tion and  success  rarely  equalled,  and  perhaps  never  surpas- 
sed. Nature  had  gifted  him  with  a  i^obust  and  muscular 
frame,  and  a  mind  at  once  clear,  comprehensive,  and  ener- 
getic, Vhich  he  had  carefully  cultivated  from  early  life,  and 
stored  with  an  exhaustless  fund  of  professional  and  general 
knowledge ;  he  had  drunk  deep  of  the  Pierian  spring,  and 
as  a  scientific  and  well  read  lawyer,  he  had  ranked  with 
the  first  who  had  ever  appeared  at  the  bar  of  this  or  any 
other  state.  He  was  the  cotemporary  and  competitor  of 
the  deeply  lamented  John  Wells  and  Thomas  Addii 
Emmet;  and  it  was  no  disparagement  to  the  memory 
of  these  great  men  to  say,  that  he  yielded  to  neither  in  the 


ID 


profundity  of  his  knowledge,  tl  i 
intellect,  and  the  persuasion  of  I 

In  his  intercourse  with  the  wo  ' 
all  respects  the  finished  gentlem  i 
greatest  excitement,  for,  like  i 
moments,  he  never  failed  to  sus  i 
disposition  he  was  frank,  frienc  I 
his  friends  a  most  engaging  and 
his  family,  he  was  most  exempl  i 
affectionate  parent  could  be.  I 
unexpected  death  of  such  a  me  i 
community,  and  should  be  deplc  i 
it  would  be  a  matter  of  surprise  i 
ence  and  apathy  at  such  an  eve  i 
blot  the  moral  sense  and  feelin  { 
his  bereaved  family,  his  death  w  i 
apparent  enjoyment  of  full  bealtli 
many  years  of  domestic  happine; 
esting  and  growing  family,  he  hi 
from  their  embraces,  and  trans  I 
believed,  to  a  ^brighter  and  a  ha]] 

But  •yesterday,  in  that  very  cli 
session  of  all  his  bodily  and  mei: 
pete  with  the  ablest,  in  the  glorio 
superiority ;  he  was  now.  a  clod  i 
to  become  the  tenant  of  the  ci 
What  a  commentary  on  the  vali 
human  objects  !  What  a  lessci 
fitiil  tenure  of  earthly  existence, 
of  all  earthly  hopes  and  earthly  j 

That  most  sincerely  did  the  mi 
mourning  relatives  of  the  deceasi: 
admit  of  little  consolation — ^time 
resigned  submission  to  the  inscri 
of  an  overruling  Providence,  cou 
ancy ;  their  parent  and  friend  h; 
at  the  zenith  of  his  usefulness,  s 
his  talents,  leaving  to  them,  as  \ 


ALBANY, 
Oct.  1839. 

Ml .  Vftfi  Iteqr 


without  a  staki,  wd  i^  oksmotar  of  superior  k^pwladgo  m 
a  lawyer,  and  ex^^ted  worth  99  a  msA. 

To  oh^n A  and  r^YCore  th^  naemory  of  hi»  TirtuaBi  woiild 
now  hooorao  tboiir  o^el^clM^y  y  #t  pli^ing  du^.  To  foUom 
iu  bia  foot«te|Ni  a^  puiane  tba  ciureor  of  honorabki  aiabitim 
bo  had  Xn^ei  out  by  hia  ooiample^  would  bo  the  albody  of 
bto  professional  br^throii>  u  tho  riobeat  Uibuto  tbey  oooU 
<^er  to  the  moiBOi7  ^  tho  booocod  do«d. 
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PRINCIPAL    MATTERS 


CONTAmED  IN  THIS  VOLtTME. 


ABATJMSKT. 

1.  vtiMbM  tMifl  of  ieviAnil  Joint  ddbtt>fl  ft  BtMsd 
\Aon%  bo  mnil  pleftd  the  noti-joindet.  in 
l^tMta«kit)  And  MuiAOt  t^e  adVanta^  of 
HoatlMttial.    Ony i>.  Carjr.  44 

tt»  AndfhebillofptrttdfilAntaiAynifiagynflt 
tile  ddfifindant  aloiie,  Without  mentiotiing 
liiia  coHlebtorB.  td 

AC^^EPTAKCE. 

Ite  OttHtft  vo)t  €k>otta^  4. 

d«s  Dfiftb)  S7. 

ACCOMPLICE. 

SWb  WiWrtM,  4,  5,  6,  .7,  8,  0,  10. 

ACKNOWLEDGMENT  AND  PROOF  OF 
DEEDS. 

Set  Ihikis  d  to  4, 13  to  2d,  d5,  2B. 

ACTION. 

S»i  lusTict*»CotJti'rj  S^  LtmitattoJts,  St  At* 
tJtK  OFp  1.     Te?*aht  ii^  Caai3i[>»,  5* 

ADMISSION. 

ill    ETIUlIfCl,    5j    G,    8,     Pa&tnbks    JtKD 


AD71:A&]&  POISSESSIOK. 

1.  S&mk  m  posMSBion  may  bo  adTcrse^  though 
by  one  claiming  it  under  an  ezeontoiy 
agreement ;  and  that  Jackson  v,  JohnBon, 
{6  Oow«n,  74»)  oODtra,  there&ra  ia  over- 
roled.    Clapp  i».  Bromjighmn.  630 

3.  Thoa^  where  a  tenant  in  oomoMm  tnten 
and  takes  exclueiYe  poieeauon  generally, 
he  shall  be  presumed  in  bs  a  tenant  in 
common;  yet  when  he  eoters  adversely, 
claiming  in  severalty,  the  statute  of  linU- 
tations  runs  in  his  favor  and  againat  hia 
co-tenants.  td 

3.  2)Ut$istn  ^  law,  always  zlieanfc,  in  snb- 
stanoe,  the  divesting  of  the  owner  of  lus 
seisin  and  posdesalon,  and  substituting  the 
ownership  *nd  possession  of  the  disseisor. 
Per  Jones,  Chancellor,  delivering  the  opln- 
ioti  of  the  Court.  id 

4.  JHsmUiii,  lit  fiiis  day,  md*ttk  aiientfy  imd 
claiming  as  one's  own,  with  or  wHliout 
color  of  right)  and  keeping  out,  and  setting 
%X  ddflance,  the  formor  poisessor  and  aU 
oHkeTi.  AotUAl force hinot tibcMHaty;  Per 
J'ones,  Chantsdlof,  deUvoring  th«  0|>ittion 
of  the  eoori  id 

5.  A  defdRsemebt  Is  6qnivale&t  to  %  dlueism 

In  rcspeot  to  c^JGiftltiitlng  an  adverse  ptxsies- 
Sion.  id 

f^.  Though  one  entisr  aa  tha  committee  of  a 
lunatic,  a  suba^uent  fiate  to  a-dother  by 
Buch  committee,  and  ckim  of  the  title  by 
the    piirtshaaer    abqalutety,   changes    ths 
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cliaracter  of  the  posseiaion,  and  makei  it 
advene.  630 

7.  Tenant  p$r  auttr  vte^  holding  20  yean 
adversely  after  the  death  of  the  Mstui  qui 
vicy  bars  the  remainderman  or  reversioner. 
Per  Jones,  Chancellor,  on  thtf  authority  of 

T  Lord  Mansfield,  in  Doe  v,  Prosser,  (Cowp. 
219,  and  vide  Jackson  v.  Haraen,  6  Cow« 
en,  323.)  id 

8.  The  possession  of  a  tenant  in  common, 
w  nomiMy  will  never  bar  his  companion. 

»  Per  Jones,  Chancellor,  on  the  authority  of 
Lord  Manafield,  in  Doe  «.  Prosser,  (Cowp. 
229.)  id 

9.  Various  acts  by  a  tenant  in  common, 
which  may  constitute  him  a  possessor  ad- 
verse to  his  co-tenants,  enumerated  upon 
authority.  Per  Jones,  Chancellor,  deliver- 
ing the  opinion  of  the  court.  id 

10.  The  entry  of  one  of  several  heirs,  claim- 
ing the  whole  and  denying  possession  to 
his  co-heirs,  and  selling  ^e  land  to  a 
stranger,  constitutes  a  possession  adverse 
to  tluB  co-heirs;  and  being  continued  20 
yean,  ban  their  right  of  entry.  id 

11.  Possession  under  claim  oif  title,  vrith,  or 
without  a  valid  deed,  is  adverse.  id 

12.  It  seems  that  an  adverse  possession,  ta- 
ken in  fraud  of  the  true  owner,  shall  not 
avail  to  bar  his  right  of  entry,  though  con- 
tinued 20  yean.  id 

13.  But  mere  neglect  to  inquire  into  a  title 
by  the  purchaser,  is  not  a  fraud  upon  the 
owner.  Nor  should  notice  of  a*  defect  in 
the  title  be  imputed  to  a  purohaser  because 
he  is  negligenl^  so  as  to  preclude  him '  the 
benefit  of  the  statute  of  limitations.        id 

14.  Though  the  title  of  an  adverse  possessor 
be  clearly  defective;  yet  the  true  owner 
must  sue  within  20  years,  or  he  is  barred 
his  entry.  id 

15.  The  rule  that  what  is  sufficient  to  put  a 
party  on  inquiry,  shall  operate  as  notice 
to  him,  does  not  apply  to  a  purchaser  who 
claims  under  the  statute  of  limitations. 
Clear  and  positive  proof  is,  in  such  case, 

f  necessary,  of  notice  that  the  title  supposed 
to  be  squired  is  bad,  accompanied  with 
proof  of  an  intent  to  defraud  the  real 
owner.  id 

i6.  Sntif^  when  averred  in  pleading,  means 
seisin  in  feu^.  Per  Jona<,  Chancellor,  de- 
livering the  opinion  o^  the  court.  id 


17.  Whether  there  be  an  adverse  poase99loi^ 
is  a  question  of  &ct  for  the  jury ;  but  ths 
trial  of  such  possession  often  involves 
questions  of  law  which  the  court  is  to  de* 
cide ;  and  in  such  case,  the  judge  ahould 
submit  the  question  of  fact  to  the  jury, 
with  his  directions  as  to  the  law  involved 
with  the  evidence.  *  530 

18.  Adverse  possession  for  20  years,  by  sev- 
eral successive  penons,  in  order  to  bar  an 
entry,  must  be  continued  by  a  regular 
chain  of  privity  between  them.  Jackson 
V.  Leonard.  653 

19.  Where  one '  entered  »Ad  then  another 
claimed  adversely  to  him,  and  took  posses 
sion  under  such  claim,  by  consent  of  the 
fint  possessor,  pursuant  to  a  oompromise 
between  them ;  held,  that  this  was  not  a 
continuity  of  the  first  possession  widiin 
the  rule.  id 

See  Deed,  23,  24.  JimoaiBNTs  and  Execu- 
tions, 8,  9.  Pabtition,  5,  6,  7,  8,  10. 
Tenaut  in  Common,  6,  7. 

AFFIDAVIT. 

Where  a  statute  requires  that  a  certain  affi- 
davit shall  be  made,  without  saying  before 
whom,  (e.  g.  the  fint  sect,  of  the  stat  seas. 
39,  ch.  231,  providing  for  incorporating 
the  Jefferson  Co.  Bank,)  it  may  be  taken 
before  any  magistrate  or  officer  having 
power  to  administer  an  oath.  Wood  v.  the 
Jefferson  Co.  Bank.  194 

AGENT. 

See  Peomisb  of  IndsmxutTi  2,  3 

AG&EEMENT. 

1.  A  written  contract,  not  sealed,  may  be  va 
ried  by  the  parties,  on  a  valid  ccnisidera- 
tion,  by  parol ;  and  the  supplemental  agree- 
ment may  be  enforced  in  connection  with 
the  orig^al  one ;  and  the  whole  as  a  sin- 
gle agreemenlr.    Bailey  v.  Johnson.       115 

2.  H  gave  a  mortgage  of  his  farm  to  J  after 
which  P  recovered  judgment  against  H 
and  sold  his  form,  he  (P)  becoming  tiie 
purchaser,  and  taking  a  sheriff's  deed.  KU 
ter  this,  H  agreed  with  P  to  pay  him  his 
judgment,  and  take  back  the  form,  and 
paid  P  accordingly ;  but  instead  of  takisw 
a  deed  of  the  farm,  agreed  with  J  and  W 
(Vb  son)  to  sell  his  (H's)  inter^t  for  a 
price  agreed  on ;  the  fother  to  oonrey  his 
interest  as  mortgagee  to  his  son  W,  br 
way  of  advancement.  H  according) 
moved  off  the  farm,  and  W  removet* 


INDEX. 


791 


it  Th«  (Sather  oonreyed  his  interest  to 
W,  who  promised  H  to  pay  him  the  price 
Wore  sgieed  on,  and  P  then  conveyed  by 
deed  under  hand  and  seal,  acknowledging 
the  payment  of  $10,  as  the  oonsideration, 
to  W,  Who  then  refused  to  pay  the  price 
agreed  on  to  H.  Held,  that  H  might 
maintain  assumpsit  for  the  price  agreed  on. 
IVhitbeok  v.  Whitbeck.  266 

8.  An  agreement  to  purchase  a  farm,  and 
payment  of  the  purchase  money  give  an 
equitable  title  to  the  land,  which  a  oourt 
of  chancery  will  enforce.  id 

4.  The  sale  of  an  equitable  title  is,  at  law,  a  , 
good  consideration  for  a  promise.  id 

^.  The  promise  to  pay  for  land  actuaUy  con- 
veyed is  valid  at  law,  though  by  parol,    id 

See  Monet  Had  and  Rbcbivkd,  1,  2,  3,  Pao- 

MI880ST  NOTB,  2.      EkLKASB. 

AMENDMENT. 

Writ  of  error  amended  as  to  the  return  and 
parties,  in  the  court  of  errors.  Clapp  «. 
Bromagham.  304 

ANIMALS,  DOMESTIC. 
See  Texspass,  2,  3. 

IPPEAL  FROM  CHANCERY  TO   THE 
C0T7RT  OF  ERRORS. 

1.  Whether  it  belongs  exclusively  to  the 
court  of  chancery,  to  determine  whether 
an  appeal  to  the  court  of  errors  shall  stay 
the  proceedings  in  the  court  below  ? 
(^uev.    Lott  V,  Rosevelt.  526 

2.  Whether  the  280^  rule  of  the  oourt  of  er- 
rors  of  April  16th,  1827,  shall,  be  construed 
to  adopt  the  standing  orders  of  practice  in 
the  house  of  lords,  on  appeals  ?,  QM^rt,    id 

3.  The  court  of  errors  can,  in  general,  make 
no  order  in  a  cause  on  appeal  to  that  court, 
till  there  be  a  return  to  the  appeal.  id 

4.  Whether  that  court  will,  at  any  stage  of 
a  cause,  determine  on  the  effect  of  an  ap- 
peal as  to  staying  proceedings  in  the  court 
below?     QtMfV.  id 

fi.  8Hmh.  the  oourt  of  chancery  has  at  least  a 
ooncurrent  power  with  the  court  of  errors 
to  determine  whether  an  appeal  shall  stay 
proceedings  or  not.  id 

6.  But  the  effect  of  an  appeal  is  now  regula- 
ted, In  mast  respects,  by  the  new  revised 


statutes,  for  a  more  particular  reference 
to  which,  and  for  the  practice  of  the  Eng- 
lish oourt  of  exchequer,  vtd.  note  (e)  to  this 
case.  526 

APPEAL  FROM  A  JUSTICE'S  COURT. 

1.  Where  the  penalty  of  an  appeal  bond  is 
not  in  double  the  amount  of  the  damages 
and  costs  of  the  judgment  rendered  by  the 
justice,  the  appeal  b  void,  the  C.  P.  ac- 
quire no  jurisdiction,  and  the  defect  is  not 
cured,  though  the  parties  appear  and  pro- 
ceed to  trial  without  raising  the  objection, 
and  the  court  in  fact  hear,  try  and  give 
judgment.     And  though  the  judgment  be 

.  against  the  party  succeeding  before  the 
justice,  who  pays  it,  yet  it  is  not  to  be  re- 
garded as  of  any  effect  whatever ;  and  an 
action  will  yet  lie  upon  the  original  judg- 
ment before  the  justice.  Latham  v.  Edger- 
ton.  227 

2.  The  principle  that  a  record  cannot  be  im- 
preaohed  by  pleading,  is  not  applicable 
where  there  is  a  want  of  jurisdiction.    '  id 

3.  The  want  of  jurisdiction  makes  a  record 
utterly  void,  and  unavailable  for  any  pur- 
pose, id 

4.  The  want  of  jurisdiction  is  a  matter  that 
may  always  be  set  up  against  a  judgment, 
when  sought  to  be  enforced,  or  where  any 
benefit  is  claimed  under  it.  id 

5.  The  parties  in  a  justice's  court  agreed,  on 
the  suggestion  of  the  justice,  to  waive  their 
pleadings,  and  go  into  their  cause  on  the 
merits.  On  judgment  being  given,  one  of 
the  parties  appealed ;  and  the  justice  re- 
turned the  agreement  Held,  that  no  ob- 
jection could  have  been  taken  to  the  form 
of  the  pleadings  before  the  justice,  and  that 
the  agreement  extended  also  to  the  cause 
in  the  C.  P.  on  appeal ;  and  that  no  ob- 
jection to  the  form  of  the  pleadings  cuuld 
be  taken  there.     Stephens  v,  Baird.      274 


APPLICATION  OF  PAYMENTS. 
See  Payment. 

APPROPRIATION  OF  PAYMENTS. 
See  Payment. 

ARBITRATION  AND  AWARD. 

See  EviDBNCE,  2.    Pleas  and    Pleading 
19,  20.     Slandeb,  2,  3. 

ARBITRATION  BOND. 
See  Pleas  ahd  Pleading,  19,  20. 
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S06  Esei^K,  4,  5,  t» 
ARBEST  OF  XimGMENT. 

1.  A  motion  in  mtmi  of  judgment  muft  be 
noticed  for  iome  day  wltbin  the  fotir  fittt 

-  dayi  of  the  term  next  alter  the  trial.  If 
notided  for  k  dajr  after  that,  it  ootaeM  too 
late,  and  Cannot  be  hetad*  xVoMia  «.  Bur« 
ham.  1^1- 

S.  A  motion  in  aiteit  Wife  miide,  on  the 
l^onnd  that  the  fourth  cotmt  of  the  dedlar* 
Ibtion  in  assumpsit  Was  defMtite  In  no# 
stating  any  promise,  which  Wfcs  true  as  to 
the  copy  of  the  declaration  served;  but 
the  draft  of  the  deelaratioli,  and  the  nisi 
priiu  record  oontahied  that  clause.  The 
motion  was  denied  as  coming  too  late ;  but 
the  court  said,  if  in  season,  they  Would 
have  allowed  an  amendment.  id 

3.  Where  one  of  several  counts  is  bad,  and 
the  verdict  general,  judgment  will  be  ar« 
rested,  unless  it  be  amendable  by  the 
judge's  notes,  so  as  to  apply  the  Verdict  to 
the  good  counts.  This  knsy  be  dcne  on 
hearing  the  motion.  id 

ASSIONOft  AND  ASSIGNEE. 

1.  The  assignee  of  a  choae  in  actioa,  Who 
takes  it  as  collateral  security  for  a  debt, 
has  a  power  ooopled  with  an  interest,  and 
will  be  protected  as  an  asaignee  against 
the  release  of  his  assignor  mads  after  no- 
tioe  of  the  assignment  to  th«  debtor 
Wheeler  v,  Wheeler.  34 

2.  To  oonstitnte  such  an  astlghee  of  %  bhose 
in  action  aa  courts  df  lawwiU  pfbtect 
against  the  acts  of  his'assignor,  the  asitgn- 
ment  need  not  be  absolute,  or  of  the  whole 
BubjeQt  matter.  It  is  enough  that  it  carry 
to  the  assignee  a  power  coupled  with  an 
interest.  id 

9.  In  covenant  by  a  lessor,  against  one  as 
sssignee  of  the  lessee,  general  evidence 
will  support  the  actioa;  as  that  the  de- 
fendant is  in  possession,  or  has  paid  rent, 
or  claims  and  offers  to  assign  as  his  own, 
or  that  he  bargained  with  the  leasee  and 
paid  a  consideration  and  went  into  posses- 
sion, &c.,  or  ayy  other  acts  from  which  an 
•sngnment  may  be  inferred.  Armstrong 
V.  Wheeler.  88 

be  rebutted;    as   by  showing 

at  is  an  under  tenant  of 

id 


t.  And  if  he  is  ^tetfsd  1 
whde,  but  is  ih  traih 
put,  Ulis  is  4  Va^issMe* 


of  the 
vi  only 
88 


6.  Btit  where  iMidelioe  ttiough  is  l^iNfti,  tti  a 
deditatioB  fegalnst  hhn  as  sole  ssafgnee,  to 
i^vlfi  \AUifrimAfaek  sa  saaignee,  as  that 
he  bargafaied  with  the  leesw  and  |Msid  a 
consideration,  and  has  been  ill  posMSsion 
for  several  years,  though  part  of  the  time 
in  eootniDn  widi  snother.  but  dttimed  tlte 
Bbie  title^  this  is  not  febutted  menly  by 
sh<JwiBt  an  Sttluil  assi|limeut  Ihrn  the 
lessee  to  the  one  With  Whom  h»  (the  de- 
fendant) possessed  in  common.  id 

t.  The  assignee  is  liable  Ibr  eovenAnts 
broken,  only  while  he  continues  assignee ; 
And  he  itia^  dischaiM  hfanseif  of  U  J»ility 
for  any  subsequent  bMScfaes,  by  assigning 
to  another.  id 

8.  The  assignment  of  a  judgment  for  a  debt 
carries  the  debt ;  and  if  the  latter  be  se- 
cured by  mortgage,  it  carries  the  mortgage 
interest.    Pattison  e.  HuU.  747 

0.  So,  if  the  assignment  be  ef  only  part  of 
the  judgment,  and  consequently  a  part  of 
the  mortgage  debt,  an  interest  in  the 
mortgage  passes,  eoitespondltig  to  the 
proportion  of  the  debt  aesigned.  id 

10.  The  legal  effect  of  a  written  mstrument 
though  not  apparent  from  the  terms  of  the 
instrument  itself;  but  left  to  be  implied  by 
law,  can  no  more  be  coDtvadictod,  ea* 
plained  or  controlled  by  parol  or  eztiinsic 
evidence,  than  if  aaoh  affect  had  been  ex« 
pressed.  id 

11.  Thus,  where  a  debt,  secured  by  mort* 
gage,  is  assigned  by  writing  under  seal, 
without  mention  of  the  mortgage,  by 
which  a  mortgage  interest  passes  as  an  in* 
cident  to  the  debt,  it  cannot  be  shown,  by 
parol,  that  the  assignor  intended  to  re* 
senre  the  mortgage.  id 

12.  But  a  debt  nr  judgment,  or  any  part  of 
a  debt  or  judgment  secured  by  mortgage 
may  be  so  assigned  as  to  separate  it  jfrom 
the  mortgage,  by  k  proper  reservation  in 
the  assignment.  id 

See  MoRTOAOE,  1,  2,  3,  10,  11,  Id.     Ottnsn 
poa  Goons,  6.    Sxt-off. 

ASSIGNMENT. 
See  Assioiioa  ai«n  AanoMts 

ASSUMPSIT. 

See  lldMY  Bad  knr»  RfcctivKn.    IFlbm  aud 

pLnADIMO,  11  to  1.1. 


ATTOaNET. 

|«  In  usumpsit  by  an  attorney  against  hia 
client,  for  fees,  the  attorney  need  not  show 
that  a  copy  of  the  bill  of  costs  waa  served 
on  the  client  before  aotion  brought.  Glea- 
aon  f».  Clark.  57 

!2.  Nor  on  producing  a  taxed  bill,  need  be 
show  that  notice  of  taxation  had  been 
served  on  the  client.  id 

9.  In  an  action  for  fees  by  an  attorney  against 
his  client,  the  latter  may  show,  under  the 
general  issue,  that  the  attorney  conducted 
the  business  so  negligently  that  his  servi- 
ces were  of  no  benefit  to  the  client;  and 
thus  defeat  the  whole  claim.  Sut  if  the 
evidence  be  merely  in  mitigation  or  dimi- 
nution of  the  value  of  the  attorney's  ser- 
vices, then  notice  should  be  given  with  the 
general  issue.  id 

4.  Proof^  in  such  an  action,  that  judgment  as 
in  case  of  nonsuit  was  obtained  against  the 
client,  is  not  per  m,  evidence  of  negli- 
gence, id 

5,  An  attorney  is  not  bound  to  proceed  in  a 
cause  unless  his  legal  fees  are  tendered, 
or  secured  to  him,  if  he  requests  that  this 
ihould  be  done.  id 

B. 

BAILMENT. 

See  Trespass,  2*  3. 

•  BALLOTING  BOOK. 

See  Military  Bounty  Lakds,  1. 

BANKS. 

1 .  A  bank  is  bound  by  law  to  take  its  own 
bills  or  notes  in  payment  of  debts.  Per 
Woodworth,  J.,  delivering  the  opinion  of 
the  court.  Niagara  Bank  v.  Eoseveit.   409 

2.  A  depositor  in  an  insolvent  bank  proceeded 
against  under  the  statute,  sess.  48,  ch. 
325,  s.  17,  must  come  in  for  his  deposit  as 
an  ordinary  creditor,  having  no  preference 
to  others.  Bruyn  v.  The  Receiver  of  the 
Mid.  Dist.  Bank,  note  (a)  to  the  opinion 
of  Woodworth,  J.  td 

3.  So  must  a  cashier  of  the  insolvent  bank, 
for  his  salary. 

4.  Neither  a  depositor  nor  cashier  have  any 
lien  on  the  funds  of  an  insolvent  bank ;  the 
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former  for  his  deposit,  nor  the  latter  his 
arrears  of  salary*  409 

6.  A  set-off  existing  against  a  bank  when  it 
stops  payment,  is  allowable,  whether  the 
debt  of  the  bank  be  then  payable,  or  to 
become  due  afterwards.  409 

6.  Bills  of  an  insolvent  bank  are  allowable 
in  set-off  against  the  bank,  whether  in  the 
debtor's  own  hands,  or  in  the  hands  of 
another  for  his  use.  id 

7.  An  endorser  to  the  bank  has  the  same 
right  to  set'off  bills  as  other  debtors ;  but^ 
not  if  he  be  indemnified,  or  the  maker  be 
able  to  pay.  •  id 

8.  The  evidence  upon  which  the  receiver  is 
to  act  in  allowing  set-offs,  should  be  such 
as  would  maintain  a  set-off  in  a  court  of 
justice.  id 

9.  If  he  receive  the  affidavit  of  the  debtor,  it 
should  state  when,  where,  and  from  whom, 
and  under  what  circumstances  he  received 
the  biUs.  id 

10.  If  the  debtors  and  sureties  be  insolvent, 
the  bills  of  the  bank  may  be  received, 
whatever  time  they  may  be  obtained  by 
the  debtors  of  sureties ;  but  they  should  be 
estimated  as  muoh  below  their  par'Value, 
as  the  debt  due  is  probably  below  its  par 
value.  id 

11.  Bills  obtained  by  the  solvent  debtors  of  a 
bank,  after  it  has  stopped  payment,  though 
before  a  receiver  be  appointed,  are  not  ad- 
miraible  as  a  set-off  against  the  bank,     id 

19.  An  over-drawing  is  a  debt  due  to  a 
bank.  id 

See  Affidavit,    Evidence,  37.    Pleas  and 
Pleading,  15  to  18.    Promissory  Note.  3. 

BARGAIN  AND  SALE. 

See  Deed,  7,  8,  9. 

BILLS  OF  EXCHANGE  AND  PROMISi 
SORT  NOTES. 

See  Promissory  Note. 

BILL  OF  PARTICULARS. 

See  Abatement,  2.     Indictment,  1 

BOND  OF  DEPUTY  SHERIFF. 

See  Principal  and  Stjbxtt* 
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CASHIEE  OF  A  BAKK. 

See  Promissobt  Notb,  8. 

CERTIORARI. 

A  nonsuit  before  »  juBtice,  after  hearing 
proofs,  cannot  be  reviewed  by  certiorari  j 
but  only  by  appeal.  Gleason  v,  Clarice.  67 

See  Justices'  CcFtmT,  9. 

CHARGE  Ot  JUDGE. 

See  Error,  4,  6.  Eyidence,  9  -to  12,  40, 
41,  42,  45,  46.  pA&TtTio?f,  11-  PaAcTtcx, 

TEflAHT  IN  COMJIOX,  4, 

CHARITIES. 

Jurisdiction  of  the  court  of  chancery  in  tbe 
case  til  charities,  c<in»idi'r<«d  and  vindicated. 

of  hla   decree,     McCorte©  u.  Orph*   Asa, 
So.  437 

CHATTEL. 

See  FiAtJua,  Statuti  o»,  I. 

CHEATS. 

At  oAmniDii  law,  an  tndiatahle  cheat  was 
such  only  u  adbctei  tho  public;  iuch  au 
common  prud«nc«  could  not  ^ard  s^iast. 
The  law  waa  altered  and  eitendai^  by 
statute,  to  aii  cheatii  by  fnlte  pret^^noe^. 
In  all  caseSf  an  indictment  for  a  cheat 
must  set  out}  particularly^  the  false  tokeji 
or  pretence.  Per  SpancKa,  Senator,  con- 
ceedod  per  StebblnS]  Seuiitor.  Lambert 
•».  People.  C7S 

CHOSE  IN  ACTION. 

See  AasioNOR  AntP  Assignee,  1,  2,  S  to  IQ, 
Trove  B^  5. 

COMMISSION    TO  TAKE   TESTIMONY. 

See  Evidence,  16. 

COMMON  BARBARATEY. 

See  Iw&icTHENT,  1. 

COMMON  NUISANCES. 

See  IzfDiCTMEnT,  1. 

COMMON  SCOLDS. 

6ee  LfDICTMKKT,  li 


See  EviDBNCB,  15. 

COMPENSATION. 

Bee  Jvi>oinifT8  and  EzRcunona,  15, 1^  17 

CONDITION. 

Bee  DxKD,  10,  11,  19.    Error,  9. 

CONFESSION. 

See  EyflyEHcB,  5,  6,  8. 

CONSIDERATION. 

See  AoRREXETT,  3,  4.     Drrdj  3)  7j  8,  9, 

FaAtm.     Promise. 

CONSTABLE. 

See  JuPGMExra  and  EiEctrTiosJS,  11,  12- 
CONTRACT. 

See  A^RBRMB.TT.  FRAUD«f  SraTiTTE  or,  ^ 
3.     Promise.     Pkohise  of  lrfi»Eii^iTr. 

CONSPIRACY. 

L  An  indictment  for  a  contpirac^  was.  Ihsi 
the  defendants,  intending  unlawfully,  hf 
indirect  mean*,  to  cheat  and  deirand  a  wc- 
tain  incorporated  company  (naming  it) 
and  divcfs  otb*ra  unknown,  of  their  ctTectar 
did  fraudulently  and  unlawfully  Q>Tiipire 
together,  injunDo^ly  and  unju^tlVf  by 
wrongful  md  indirect  means,  to  cheat  uid 
d«  fraud  the  company  and  tmlnown  per* 
sons,  of  their  ed^ectn  \  and  that  in  eiecuUoa 
thereof^  they  d[d,  by  certain  undtie^  in- 
direct, and  unlawful  me^n^t  unlawfully 
cheat  and  defraud  the  compstiy  and  un- 
known pewons,  of  divers  eJjVwts,  The 
ccnrt  for  tbe  trial  of  tmp«?acb meats  and 
the  correction  of  errora  being  equally  di- 
vided on  the  question^  wbethw  this  w»*  a 
valid  indictinetit,  it  wm  decided,  by  tbe 
casting  vote  of  tbe  president,  that  it  iru 
defective  J    anH   the  judgment  of  tbe  ra- 

E'eme   court  sustain  lug  il  was  reverb, 
unbert  v.  People.  ^7B 

2.  Where  an  indictnlettt  for  a  oonaptrwy 
doe5  not  s»rt  forth  the  object  speciflcaJly  and 
show  that  such  object  i*  a  le^l  enme,  it 
ehould  particularly  set  forth  th*^  m^nj  in- 
tendwl  to  be  used  by  the  conspirators  ;  imd 
flhow  that  tboEc  means  are  criminal.  Dth<!!t* 
wiae,  it  charges  no  crime  which  the  lair 
can  noti^.  tl 


t^  Whefe  Mck  »  taoul  m  it»/  he  puaiilied 
oriminslly  10  MtMilf  comoittodl  by 
Mveral  peraoas,  'in  pntsoftoce  of  a  eonapir- 
•cy  between  Hmoi,  ibr  tiMt  murpOM)  the 
cm^tpirttcf^  as  sach,  ia  not  indictable,  but 
the  fraud  only.    Per  Spbncbb,  Senator.  61S 

i.  Whether  an  indiolpaMift  lies  ibr  «  eonspir* 
aoy  to  produce  a  mere  prirate  iojiify  whkh 

•  is  not  a  legal  flcime^  and  woukl  not  atfeot 
the  pubUo,  nor  obetnmt  imbUo  JMtioe? 
Qctem.    Per  SrsHcsK,  Benator*  <d 

5.  An  indictment  charging^  generally,  that 
the  defendants  ooaapind  to  dtffrand  aa 
individual,  and  not  ahowing  the  intended 
means  by  which  tfae  fraud  waa  to  be  nom<- 
paaaed,  is  bad.  -H 

S  Provisions  in  tiie  new  tevised  laws  (pt  4^ 
oh.  1,  tit  6,  4  6,!8,  10,)  on  the  anbieotof 
oonapiraoy,  with  the  reasons  in  their  iiavor 
aa  rendered  by  the  reiisofs.  Sy  these  .pro* 
visionii,  oonapiraciea  to  commit  any  of* 
fence ;  f4BUBely  'to  charge  another  with,  or 
arrest,  or  indict  him  for  an  offence  ;  falsely 
to  move  or  maintain  a  suit ;  to  defraod 
another  of  property  by  criminal. means,  or 
by  means  which,  if  ejcecnted,  would  amount 
to  a  oheat,  or  obtaining  goods,  &c.  by 
false  pretences  ^  or  to  commit  any  act  in*, 
jurious  to  the  public  health  or  morals,  or 
to  trade  or  commerce,  or  for  the  perversion 
or  obsttuetioa  of  justice,  or  .the  dne  ad* 
ministration  of  the  ktws,  are  misdemea- 
nors ;  and  such  only  are  indictable.  And 
no  agreement,  except  to  commit  felony  on 
the  person  of  another,  or  to  commit  arson 
or  burglary,  shall  be  deemed  a  conspiracy, 
unless  some  act  be  done  beside  the  agree- 
ment by  one  or  more  of  the  conspirators. 
Note  (h)  at  the  end  of  the  ease.  id 

Y  English  and  Amerieaa  oases  and  authori- 
ties cited,  stated  and  commented  upon  in 
refereaoe  to  the  •following  questions: 
Whether  a  conspiracy  to  commit  a  private 
fraud  or  a  fraud  apen  a  private  individual, 
or  any  other  wrong  not  punishable  as  a 
crime,  bo  indictable,  and  in  what  cases: 
whether  a  conspiracy  to  commit  a  fraud 
on  an  insurance  oorporation,  or  other  corpo- 
ration for  the  public  benefit,  be  indictable, 
the  means  in  each  case  not  being  other 
than  the  mare  aet  of  eonspiring ;  whether 
chaiging  by  indiotmeitt,  simply  a  eonfpir- 
acy  to  dieat,  without  saying  what  kind  of 
cheat,  imports  a  cheat  punishable  erimi- 
nally;  whether,  in  charging  a  conspiracy 
to  commit  either  a  civil  or  eriminal  fr«ud, 
It  be  necessary  to  sefl  out  the  means  beyond 
the  aet  of  oenspiriBg;  and  Whether  a 
eottspiraoy  to  commit  a  crime  shall  be 
said  to  be  merged  or  absorbed,  by  being 
carried  into-efiect.  Per'SrSBBiica,  Sena- 
te, 'id 


CONSTITUTIONAL  LIW. 

See  J08TICB  OF  THE  Pbacb.      M 
Botynrr  Lands,  9. 

CONTRIBUTION. 

1.  Where  a  judgment  is  against  t^ 
dc^ytors,  and  the  surety  of  one  of  tl. 
•limit  bond  Is  compelled  to  pay  the 
the  ground  of  an  escape  of  the  one 
equivalent  to  a  direct  payment 
principal;  and  the  co-debtor  is  1 
contribute  to  him  (the  principal)  i 
ately.  At  any  rat^  the  princi 
refunding  the  money  *to  his  surety, 
entitled  to  oonti%ution  from  his  co 
Ransom  v.  Keyes. 

2.  Where  one  of  two  joint  debtors  cai 
debt  to  be  paid  by  a  surety  on 
given  by  the  surety,  this  is  equlvi 
direct  payment  by  the  debtor  :  and 
tfue  his  co-debtor  for  money  paid  1 
At  any  rate,  he  may  do  this  after 
refunded  to  his  surety. 

3.  A  discharge  (jf  one  of  two  joint 
under  the  insolveut  set,  before  payi 
his  co-debtor,  will  not  affect  the  c 
the  co-debtor  for  contribution  aga 
discharged  debtor,  towsfds  the  payi 
the  debt  by  the  other,  made  subsec 
-the  insolvent  assignment. 

See  £vioBNQB,  21,  82. 

CONVERSION. 

See  Tbnant  in  Comhoit,  4. 

CORPORATION. 

«T.  An  act  of  incorporation  authorising 
pany  to  take  by  purchase,  means 
to  the  reittriciions  and  inoapacitLe.<i 
by  other  general  statutes.  McCa 
Orph.  As.  So. 

2.  The  right  to  purchase  is  incident  t 
poration. 

See  EviDBTicB,  37.    Plsas  and  Pli 
15  to  18.     Witi^etolS. 

COSTS. 

1.  In  debt  for  $250,  the  penalty  of  art 
agreement,  the  defendants  demurret 
declaration;  and  ha4  judgmf^t  1 
theaoi;  with  leave,  to  withdraw  the 
rer,  and  plead  on  payment  of  costs, 
that  these  shouK)  br  «upi^ae  cour 
as,  on  a  judgment  against  the  defei 
the  nominal  Hamages  mi|^t  be 


796 


INDEX. 


which  would  cury  the  inin  oror  $250. 
HuUu  V,  EockweU.  653 

2.  It  seeraa  that  final  judgment  on  a  plea  to 
a  declaration  on  a  vrriting  obligatory  should 
not  be  for  damages  as  soch;  but  simply 
for  debt  and  oosts.     Note  (a),  td 

3.  In  trespass  for  cutting,  under  the  act,  (1 
E.  L.  525,)  for  a  wilful  trespass,  where  the 
whole  recovery  is  less  than  $50,  in  favor 
of  the  plaintiff,  he  must  pay  oosts  to  the 
defendant.     Hasbrouck  v,  Schoonmaker. 

692 

See  Attobnbt,  Costs  in  Chahcxbt.    Fabt- 
KBILS  AlfD  Pabtubbship,  5. 

COSTS  IN  CHANCERY. 

1.  Costs  in  the  court  of  chancery  are  giren 
to  or  withheld  from  the  suooessAi]  party 
in  the  discretion  of  the  court.  Pattison  v. 
HuU.  747 

2.  Tho  course  of  the  Qourt  is  nztiform,  where 
the  questiop  raised  is  a  fair  one,  and  diffi- 
cult for  toe  parties  to  settle  tiiemselves, 
not  to  give  costs  against  the  unsuccessful 
party.  *  td 

COUET  OF  CHANCERY. 

See  A&BEBMBirr,  S,  4.  Apfbal  vbom  thb 
CouBT  OP  Chancbbt  to  thb  Coubt  op 
Ebbobs,  Cbabitibs,  Costs  in  Chancbbt. 
Dbbtob  and  Cbeditob,  2  to  5.  Deed, 
37.  Entbt.  Evidencb,  48.  Fbaud. 
Judgments  and  Executions,  14  to  17. 
Pabtibs,  2,  3,  4,  5.  Pabtition,  3,  4,  10. 
Pleadings  in  Chancbbt.  Uses  and 
Tbusts,  3,  5. 

COURT  OF  ERRORS. 

See  Amendment.  Appeal  fbom  the  CoxniT 
OP  Chancbbt  to  the  Coubt  of  Ebbobs. 
Rules. 

COURT  MARTIAL. 

See  Pleas  and  Pleading,  35. 

COURTS  OF  JUSTICES  OF  THE  PEACE. 

See  Jxtstxcb's  Coubt. 

COURT  OF  OYER  AND  TERMINER. 

1.  Whether,  in  this  state,  a  court  of  oyer  and 
terminer  having  sentenced  a  malefactor, 
upon  conviction  before  them,  to  capital 
punishment,  have  power,  after  they  have 
a^onmed,  on  being  aftenraida,  npon  frir- 


ther  examination,  conTinaed  of  Us  iimc 
cenoe,  to  sospend  his  execntion  '  t  grant  a 
reprieve,  till  the  ease  can  be  laic  before  tbb 
pardoning  power  7    Qimtv.    ML  lei's  Caae. 

730 

2.  By  the  common  law,  the  judges  may  re- 
prieve, eren  after  MJ^ioamment ;  and  the 
only  question  is,  whether  this  power  be 
wanting  here  either  from  the  frame  and' 
principle  of  our  government,  or  is  impliedly 
denied  or  vrithheld  bjr  the  oonstitDtion. 
But  vid.  2  R.  S.  658.  id 

3.  This  question  examined  upon  the  consti- 
tution, upon  principle  and  authority,  in  a 
correspondence  between  Clinton,  governor, 

*  and  Edwards,  circuit  judge,  president  of 
the  oyer  and  terminer  of  the  city  of  New- 
York,  in  a  case  (stated,)  wherein  that  oonrt 
had  reprieved  the  capital  execution  of  a 
prisoner  after  sentence.  id 

COVENANT. 

See  AesioNOB  and  Assionsb,  7.  Deed,  1, 
30,  31,  32,  33.  Monet  Had  and  Rbceiv- 
BD,  1,  2,  3.  Pleas  and  Plbadino,  32,  33, 
34 

CROP. 

See  Deed,  0.    Etidbnce,  3, 4,  5,  6.    Tbb»- 

PASS,  1. 

CROSS  BILL. 
See  Pbactice  of  Chancbbt,  3. 

D. 

DAMAGES. 

See  Judgments  and  Executions,  15,  16,  17. 

DEBT. 

See  Pleas  and  Pleading,  6  to  0. 

DEBTOR  AND  CREDITOR. 

1.  No  act  of  the  creditor  can  affect  the  rela- 
tion between  several  debtors,  in  respect  to 
their  rights  and  liabilities  as  between  them- 
selyes.    Catskill  Bank  v.  Messenger.       37 

2.  A  creditor  having  obtained  judgment,  and 
procured  his /./a.  to  be  returned  unsatis- 
fied, may  file  his  bill  against  a  debtor  of  the 
defendant  to  whom  he  has  loaned  moxieya 
or  sold  goods  on  credit  for  the  purpose  <I 
keeping  the  fund  out  of  the  reach  of  his 
(the  defendant's)  creditors }  and  cfaanony 


wfll  divert  the  payment  from  die  defend-  4.  Con  i 

ant  to  his  oreditor  so  filing  his  bilL  '  Weed  will  i 

V,  Pierce.                                                 722  noti<  ! 

pal. 

S.  If  the  creditors  to  whom  the  defendant 

loaned  or  sold  are  priTy  to  the  fraud,  they  5,  One 

may  be  compelled  to    pay  immediately,  »  ward  i 

Ibough  their  debt  was  contracted  on   a  will   i 

credit :  but  if  not  privy  to  the  fraud,  they  tin  v 
may  be  compelled  to  pay  the  debt  to  the 

execution  creditor  at  the  expiration  of  the  6.  So,    i 

credit.                                                          id  yean , 

not  1 1 

4.  Where  there  are  several  judgment  credi-  deliv  i 
tors   of    the  defendant,  holding    different 

judgments,  they  need  not  be  made  parties.  7.  A  pn 

*d  Bupp  I 

this:! 
9.  The  issuing  and  return  of  a  Ji.  fa,  does  son  t . 
not  give  a  lien  on  the  fund :  but  the  filing 
of  the  bill,  or  doing  some  other  decisive  8.  The  i 
act  showing  an  intention  to  pursue  the  a  coi  i 
fond.  id        oonsi 

tees  'I 

See  Assignor  ahd  Assignee.     Cont&ibu-        as  fo 

TiON.    PnAUDs,  Statute  of,  2,  3.    Fbau-        adjoi 

DVI..BNT  SaLBST  AMJ>  CONVEYANCES.      INSOL- 
VENT Law.    Judgments  and  Executions,  9.  To  < 
1,  8,  9,  10,  11,  12,  13,  14,  TO  17.     Moet-  consi 
GAGE,  13.    Payment.  deed. 

10.  Wl 
DECLAttATION.                            acoui 

ed  CO! 
See  Pleas  anp  Pleadings,  1  to  13, 19  to  24,        other 
26,  32,  33,  34.    Slandse,  1. 

11.  Bui; 
D£CS££.                                  on  tli 

condji 
See  :Bntet. 

12.  Th<i 
a  dwi 

DEED.  pero 

1.  A  quit  claim  deed,  or  deed  without  war-  13.  Thd 
ranty,  by  one  having  no  title  at  the  time,  1  &. 
will  not  operate  to  carry  a  title  subse-  &c.  c 
qnently  acquired  by  the  grantor.  Other-  positt! 
wise  of  a  deed  with  warranty.  Jackson  Ist,  I 
V.  Winslow.                                                13        again; 

not  e:i 

2.  A  judgment  debtor  holding  a  deed  of  lands  deed  i 
is  seised  as  to  his  creditor,  though  his  deed  and  h 
be  not  recorded  pursuant  to  the  statute. 

Hence,    a  conveyance   or   mortgage   bona  14.  A  cl 

Jlde^   by  him,  intermediate  the  judgment  in  the 

and  a  sale  on  a  Ji,  fa,  will  not  defeat  the  ber,  1 

latter  sale ;  for  this  relates  to  the  time  of  recordi 

docketing  the  judg.nent.                             id  June 

in  the 

8.  A  grantee,   assuming  the  payment  of  a  and  e 

debt  due  from  his  grantor,  is  a  sufficient  April 

consideration  to  make  a  purchase  or  mort-  be  tall 

gage  of  land  valid  within  the  registry  acts,  sited  i 

as  against  an  unrecorded  deed.                 id  the  fij 


.5.  The  foim  of  a  certiftomU  of  tbe  frost  to 
be  endorsed  en  a  deed^  in  o»der  W  mUbe  it 
evidence,  wad  entitie  it  to  be  reoordad)  un- 
der the  act  of  1788.  (Sese.  11,  eh.  44. 
2  Greenlfaf;  99.)  It  need  not  state  that 
the  offieer  knew  the  witness,  of  that  .tha 
witness  kneii^the  i^antsr.  1^ 

.6.  A  deed  of  military  land  baviBg  been  du- 
ly acknowledged  and  recorded  in  April, 
1795,  (not  according  to  the  act  of  1813,)i 
so  as  to  make  it  evidence  according  to  the 
existing  laws  in  1795i,  may  be  read  in  evi- 
dence now,  though  not  ackaawM^ed  or 
recorded  pursuant  to  the  act  of  1820,  (sess. 
43,  ch.  245,  4  3,)  and  though  that  act  lite- 
rally prohibits  all  deeds  dated  beiore  1797 
from  being  evidence,  unlcM  acknowledg- 
ed or  proved  according  to  the  statute  of 
1813,  (seas.  36.  ch.  97,  4  1.)  *d 

17.  Form  of  a  oertifloate  ef  aeknowledgment 
to  be  endorsed  o*  a  deed  under  tho  statute 
of  1788,  in  order  to  make  it  erideBoe,  wd 
entitle  it  to  be  i«ad,  where  the  fprantot  is 
unknown  to  the  officer  taking  the  ac- 
knowledgment. The  name  of  the  wit- 
ness proving  the  identHy  of  the  gfantof 
need  not  be  giving  in  the  certifksate.  Con- 
ceded by  the  counsel  who  first  objected  the 
want  of  such  name.  id 

IS.  Nou,  the  aet  doea  not,  ia  terms,  require 
any  proof  of  ideatity.  td 

19.  Form  of  a  certificate  of  acknowledgment 
to  lys  endorsed  dn  a  deed,  in  order  to  make 
it  evidence,  under  the  act  of  1813,  (sees. 
36,  ch.  97,  4  1.)  taken  before  a  first  judge 
of  the  degree  of  counsel  in  the  supreme 
court.  id 

20.  The  certificate  of  acknowledgment  taken 
before  a  county  judge  of  the  degree  of 
counsel,  &c.  proves,  per  m,  the  deed  out 
of  his  county,  and  entitles  it  to  be  recovd- 
ed  there,  without  the  eertifieate  being  au- 
thenticated by  the  clerk  of  Ihe  county  in 
which  the  judge  resides.  id 

21.  Form  of  a  certificate  of  sckDOwledgment 
to  be  endorsed  on  a  deed,  in  older  to  make 
it  evidence  under  the  aet  of  1813.  id 

22.  It  is  not  necessary  in  such  certificate, 
that  the  deed  shoukl  be  proved  by  the  orig- 
inal subscribing  witness.  And  wheie  there 
was  only  one  subscribing  witness,  and  he 
did  not  prove  the  deed,  but  the  party  to 
the  deed  acknowledged  the  execution  be- 
fore another  witness  at  a  subsequent  peri- 
od, who  then  subscribed  his  name  as  a 
witness}  held,  that  he  migbt  prove  these 
circumstances  before  the  judge,  this  being 
equivalent  to  an  original  execution  in  the 
presence  of  the  witness.    Theae  matters 


appeariag  in  ttie  asrliAeat^  hsU  iHait 
aMl  that  the  deed  might  be  Md.  94 

23.  S&wMs^  that  adverse  possession  of  land 
by  aa  alleged  guatee,  in  a  deed,  and  those 
daiming  under  him,  thou^^  not  centinned 
20  yaara,  is  entitled  to  tome  wei^  in 
showing  tins  gennineneBB  off  the  deed 
gainst  proof  to  impeach  it.  i^ 

24.  Otherwise,  it  seems,  where  1^  qoesfion 
is  simply  one  of  adverse  poeeession,  set  up 
to  bar  an  entry  under  the  statute  of  limi- 
tations; and  there  it  seems,  where  there 
is  a  succession  of  tenants,  the  chain  nuift 
be  unbroken  for  20  yean.  id 

25.  As  between  the  parties  to  a  deed,  thong^ 
in  a  recording  county,  the  recording  of  it 
is  not  necessary  to  give  it  force  and  eftci 
Title  passes  vrititont  registry.  Jackaon  v. 
Post.  .  120 

26.  But  an  unrecorded  deed  in  a  registonig 
county,  within  the  act,  (1  E.  L.  370,  sess. 
SO,  oh.  97,  s.  4,)  which  declare*  it  Toid,  as 
to  subsewMflt  bmafid*  puvshaseis  or  mort- 
gagees,  fte.  is  not  void  as  against  a  jndg- 
ment.  And  therelbie,  where  the  debtor  in 
the  judgment  oouveyed  his  land  before 
judgment  obtained,  though  the  deed  was 
not  recorded  for  several  years  after  a  sale 
under  the  judgment,  and  no  notice  of  the 
first  deed  waa  given  to  a  sabsequent  grantee 
under  the  judgment,  yet  held  that  the  judg 
ment  wse  no  lien  on  the  land,  and  that  the 
conveyance  by  the  judgment  debtor  wse  va- 
lid even  as  against  a  subsequent  bonafd* 
purchaser  under  the  judgment.  id 

27.  Though  a  deed  conveying  land  or  other 
real  estate  not  lying  in  grant,  be  altered, 
even  feloniously,  after  its  execution,  this 
does  not  avoid  the  title  to  the  subject  con- 
veyed.    Jackson  v.  Jacobs.  125 

28.  Though  a  deed  containing  operative 
words  both  of  a  pattuion  and  an  onginai 
deed,  may  be  good  as  a  partition  deed 
merely,  the  interests  of  the  parties  ^ypear- 
ing,  in  fact,  or  on  the  face  of  the  deed,  to 
be  a  common  interest,  and  the  deed  being 
confined  to  that ;  yet,  if  this  be  not  se,  it 
vrill  pass  the  intesest  of  the  several  gran- 
tors, as  an  original  deed,  provided  they 
have  any  such  interest  as  may  be  covered 
by  the  words  describing  the  subject  matter. 
Jackson  «.  Tibbits.  241 

29.  A  deed  must  receive  its  construction,  as 
to  what  it  shall  convey,  from  its  language 
and  subject  matter.  id 

30.  A  grantor,  having  no  title,  conveys  with 
cuvenants  of  seisin,  quiet  enjoyment  and 
warranty.      He   afterwards  acquixea  title 


This,  in  general,  enuBea  to  l^e  benefit  of 
the  grantee  by  way  of  estoppel  against  the 
grantor,  who  cannot  recover  the  land  from 
the  grantee  in  vixtue.  of  the  subsequently 
acquired  title.    Jackson  v,  Hoffinan.     871 

SI.  But  where  a  gr«otor  reoitea  in  hit  deed 
that  the  gran^  is  subject  to  &  certain  clajin, 
(e.  g.  a  mortgage)  and  then,  covenants  that 
he  is  seised,  th»t  the  grantee  shall  quietly 
enjoy,  and  that  the  grantor  will  warrant 
against  all  claims,  the  recital  qualifies  the 
covenants ;  and  prevents  their  applicatiou 
of  such  claim.  id 

32.  Inhere  there  is  any  thing  for  a  warranty 
to  operate  upon,  the  doctrine  of  estoppel 
does  not  apply.  «4 

S3.  Nor  does  it  apply  except  as  between  the 
same  parties  acting  in  the  same  ghjurao- 
ter.  id 

34.  Artificial  monnn^ents  or  boundaries  shall 
control  distances  in  the  description  of  par- 
eels  in  a  deed.     Jackson  «.  Ives,  661 

Z5.  All  negociations  between  the  parties  pri- 
or to,  or  cotemporaneous  with  the  execu- 
tion of  a  deed,  are  merged  in  it'  Fsittisoa 
».  Hull.  747 

36.  A  deed  of  a  thing  passes  the  Incident  as 
well  as  the  principal,  thou^  the  latter 
only  be  mentioned ;  and  this  effect  oannot 
be  avoided  without  a  reservation  in  the 
deed,  or  at  least  by  an  instrument  9otem« 
poraneous  with,  and  therefore  making  a 
part  of  the  daed.  And  this  rgle  is  the 
same  at  law  as  Ia  equity.  id 

37.  The  correction,  of  a  d^eed  on  account  of 
mistake,  ignorance  or  accident,  cannot  be 
made  collaterally ;  but  only  on  biU  filed 
presenting  the  very  point>  so  that  iMi  issue 
and  proof  may  be  tsjEen,  upon  it.  Then,  if 
the  ground  of  reUeC  be  mii^^  put,  t^e  covurt 
reforms  the  deed*  id 

See  EviDENCB,  3,  4,  5,  6,  14,  18,  10, 1^  H 
26,  27,  29,  31,  32,  34,  a5»  47.    JunaiuiCTS 

AMD  ExBQUTIONfl,  2,  3)  6,  13.      ^l^J^  AMO 

Plbadihg,  21,  23,  29,  30,  31. 

DEFOaCEMENT. 
flee  AsvsKSK  PosasssioN,  5,  6,  7. 

BEPOSITART. 

See  Orobb.  fob  Goons. 


DESCENT. 

SeeETimiifOB,  36k  MarrARTBomr 
4,  5,  6,  7,  8,  9,  10. 

DEVASTAVIT. 

See  ExBOVTOBS  Ain>  Adkxivxstbatoi 

DEVISE. 

See  WiLi.. 

DISSE^glN. 

See  Aj»YBipsB  PoassasioM,  3,  4,  16 
lajOB,  5,  6,  7,  8. 

DISTBJSSS. 

See  Entbt. 

DOMESTIC  ANIMALS. 

See^T4Mfuk88i2,9. 


EXeCTMENT. 

1.  Merely  moving  hay-Acales  ox 
ground  of  another,  and  never  i 
interfering  with  them,  does  not  s 
a  possession  in  the  ^sjrty  remov: 
to  subject  him  to  an  action  of  < 
Jackson  v.  Pike. 

2.  An  outstanding  title  in  a  per 
than  the  lessor  of  the  plaintiff'  in 
is  sufficient  to  defeat  his  recover 
the  defendant  do  not  claim  under 
Jackson  v.  H%iringt9«^ 

3.  And  this,  it  neemSi  though  the  ti 
standing  in  the  trustee  of  the  les 

4.  When  a  re-conveyance  from  a  tr 
be  presumed. 

5.  A  judgose^t  fov  the  plMntiff  in  < 
generally  terminates  all  presumpi 
vor  of  the  defend«nt'«  title,  arri 
prior  possession.     Jackson  v.  Tui 

6.  A  defendant  w^  ejeotmeoEit  can  no 
aral,  tvansfiar  his  peasession  so 
fea^  eitecmtioa  in  the  ^ieotment 
would  a  faW  of  his  right  oo  judg 
exeoution  protect  the  purchaser  ii 


DEPtJTY  SHEIUFF, 

flee  JvtQUEnrs  ana  ExBQxrrroiifl,  7. 
Faoub. 


SOIEB 


7.  But  otherwise,  where  a  judgmen 
ment  is  obtained*  by  eognovit^  aft 


ment  at  the  suit  of  &  creditor  is  docketed 
against  the  defendant  in  ejectment,  under 
which  his  right  is  sold.  In  such  case,  tha 
piircha5er  may  hold  or  recoTer  possession 
against  the  plaintiff  in  the  ejectment  on 
the  defendant's  prior  possession ;  and  this, 
even  though  the  cognovit  be  given  in  pur- 
suance of  the  award  of  arbitrators.         86 

i.  Though  one  has  recovered  in  an  ejectment 
yet  the  recovery  is  not  conclusive  upon  the 
defendant  or  those  claiming  under  him. 
And  accordingly,  where,  after  a  recovery 
in  ejectment,  the  defendai^'s  title  was  sold 
on  judgment  and  execution  and  the  pur- 
chaser brought  ejectment  against  the  form- 
er recoveror  in  posseraion,  who  set  up  a 
mortgage  against  the  former  defendant, 
which  proved  to  be  usurious  and  therefore 
void,  heldy  that  the  purchaser  should  re- 
cover, id 

9.  One  setting  up  and  claiming  under  a 
mortgage,  admits  the  mortgagor's  title  at 
the  execution  of  the  mortgage  ]  and  prov- 
ing the  mortgage  to  be  usurious,  shows 
that  such  title  was  not  affected  by  it.       id 

10.  In  ejectment,  the  execution  for  costs 
against  the  defendant,  properly  issues  in 
the  name  of  the  nominal  plaintiff  alone. 
Brown  v.  Demont.  263 

11.  The  plaintiff  in  qectment  must,  at  the 
trial,  prove  the  defendant  in  possession  of 
the  premises  in  questioi^  or  he  cannot  re- 
cover.    Jackson  v,  Ives.  661 

See  Judgments  and  Executions,  4,   5,   6, 
Paktition,  9. 

ELECTION. 

See  Waoess. 

EMBLEMENTS. 

See  Deed,  5,    Evtoence,  4,  S.    Trespass,  1. 

ENDORSEMENT. 

See  Order  por  Goods,  6. 

ENTRY. 

1.  One  purchases  land  upon  a  decree  of  the 
court  of  chancery.  He  may  enter  peacea- 
bly and  take  possession  without  writ,  and 
being  so  in  possession,  may  distrain  cattle 
damage  fuuani.     Orser  v.  Storms.        687 

• 

2.  Though  semi,  if  he  enter  forcibly,  he 
would  be  subject  to  an  indictment.  id 

See  Partition.  6.  7,  8. 


EQUITABLE  TITLB. 
See  Agreemeut,  3,  4. 

EQUITY. 

See  Agreement,  3,  4.  Debtor  and  Crrs* 
itoe,  2  to  5.  •Deed,  37.  Fraud.  Judg- 
ments AND  Executions,  14  to  17.  Parth 
TION,  3,  4,  10. 

ERROR. 

1.  A  writ  of  error,  returnable  in  the  court  of 
errors,  should  be  made  returnable  at  a 
general  session  of  that  court.  Cl^yp  v. 
Bromagham.  304 

2.  Judgment  in  partition  is  against  A.  and 
owners  unknown.  Either  of  the  defendants 
may  bring  error  without  joining  any  other, 
but  the  record  must  be  described  correctly 
in  the  writ  as  to  parties.  td 

3.  A  party  who  docs  not  object  to  want  of 
proof  of  the  performance  of  a  condition 
precedent  on  the  trial,  cannot  raise  the  ob- 
jection on  error.  Per  Datan,  senau>r. 
Dale  V.  Roosevel,.  307 

4.  A  verdict  cannot  be  reversed,  on  error,  as 
being  against  the  weight  of  evidence ;  but 
it  wUl  be  reversed  for  a  wrong  direction  of 
the  court  to  the  jury,  on  a  question  of  law 
or  the  legal  result  of  the  evidence.  Cl^p 
V.  Bromagham*  530 

5.  P.  recovered  in  the  C.  P.  against  6.,  who 
brought  error  to  the  S.  C,  who  reserved 
the  judgment  of  the  C.  P.,  and  ordered  a 
venire  de  novo  in  the  C.  P.  In  the  mean 
time,  P.  had  collected  his  judgment  below. 
G.  then  took  a  vnit  of  restitution,  and  an 
execution  for  his  costs  in  the  S.  C,  and  the 
money  collected  in  the  C.  P.  was  restored, 
and  ihe  costs  in  the  S.  C.  collected.  G. 
then  compelled  P.  by  rule  in  the  C.  P.  to 
go  to  trial  on  the  venire  de  tiovo^  who  went 
on  accordingly,  and  obtained  a  second  ver- 
dict and  judgment  against  G.,  and  then 
brought  a  writ  of  error  firom  the  judgment 
of  the  S.  C.  Held^  that  he  had  a  right  to 
his  writ  of  error  from  the  S.  C,  that  his 
proceedings  in  the  C.  P.,  were  no  waiver  of 
nis  right  to  bring  error:  and  per  Jones, 
Chancellor,  a  reversal  of  the  judgment  in 
the  S.  C.  will  be  reversal  of  all  the  con- 
sequent proceedings,  including  those  in 
the  C.  P.  upon  the  vemre  de  novo.  Pinney 
V.  Gleason.  635 

6.  A  charge  or  opinion  of  a  court  which  is 
entirely  abstract,  or  out  of  the  case,  so  as 
not  to  affeot  it,  though  erroneous,  oaiHial 
be  insisted  on  as  erroneous  by  exception 
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But  tba  oonrt  of  error  wOl  look  throngli  the 
caae;  and  if  they  find  that  it  might  hare 
been  affected  by  the  charge  or  opinion,  in- 
."yiriously  to  the  plaintiff  in  error,  the  judg- 
ment ^ffill  be  levelled.       Clark  v.  Butcher. 

674 

See  Aubupkbnt.    EviDSKCt,  9  to  12.    Jvs- 
ticb's  Couet,  9. 

ESCAPE. 

1.  Under  %  ringle  count  for  an  eecape,  and 
plea  of  Tolontary  return,  the  plaintiff  msy, 
without  a  new  assignment^  prove  a  single 
escape  on  any  day  before  suit  brought, 
electing  which  and  the  defendant  may 
then  show  a  return  into  custody,  &c.  be- 
fore suit,  and  apply  his  plea  to  such  return. 
Howland  v,  Squier.  91 

3.  But  though  the  plaintiff  has  not  newly  as- 
signed, the  defendant  cannot  show  a  pre- 
vious escape  and  return,  and  defsnd  him- 
self by  setting  this  up  as  the  escape  in 
question.  id 

t.  A  voluntary  return,  in  escape  against  the 
Sheriff^  cannot  be  given  in  evidence  under 
the  general  issue.  id 

4.  The  arrest  of  a  debtor  on  a  a>.  m.,  and  k 
subsequent  discharge  from  the  arrest  by 
consent  of  the  creditor,  extinguishes  the 
judgment    Eansom  v.  Keyes.  128 

'#.  So  the  arrest  on  a  ea,  «».,  and  discharge 
of  one  of  several  joint  debtors,  by  consent 
of  the  creditor,  discharges  and  extinguish- 
es the  judgment  as  to  all  the  debtors.      id 

6.  Thus,  where  one  of  two  joint  judgment 
debtors  was  arrested  on  a  ea.  «a.,  and  gave 
bond  for  the  limits,  and  escaped,  and  the 
sheriff  was  sued  for  the  escape;  and  then 
the  other  debtor  was  arrested  on  i|p  alioi 
ta,  M.,  and  on  paying  part,  was  discharged 
by  consent  of  one  of  the  creditors,  pending 
the  escape  suit ;  held,  that  the  whole  judg- 
ment was  extinguished;  that  this  formed 
a  valid  defence  to  the  action  for  the  escape 
which  the  sheriff  should  have  pleaded,  (the 
discharge  being  in  season  for  his  doing 
this;)  and  his  neglect  to  defend  on  this 
ground  was  in  his  own  wrong ;  and,  though 
he  had  suffered  a  recovery  and  paid  the 
,..  money  in  the  action  for  the  escape,  he 
could  not  collect  the  amount  paid  by  him 
upon  the  limit  boud  of  the  defendant  who 
had  escaped.  id 

y.  Where  a  sheriff^  sued  for  an  escape,  waives 
defence  known  to  him,  he  acts  at  his 
peril ;  and  though  the  parties  to  the  limit 


bond  have  notice  of  the  sui^  they  are  not 
liable.  123 

ESTOPPEL. 
See  BiSD,  1,  30  to  33.    Evinxxcx,  48.  Ju2>o« 

MINTS  AXCD  EZXCUTIOKS,  4,  11. 

EVIDENCE. 

1.  Possession  of  land  Sm  prima  feteit  evidence 
of  seisin.    Jackson  «.  Winslow.  13 

2.  Before  arbitrators,  or  on  the  trial  of  a 
cause,  one  oath  to  a  witness  is  enough, 
though  he  be  examined  on  different  mat- 
ters and  at  different  times:  and,  though 
the  time  for  the  award  (in  ca.se  of  arbitrn- 
tion)  be  enlarged  after  he  is  sworn,  yet  he 
may  be  examined  on  bis  fir-it  oath  afber  the 
enlargement.    Bullock  v.  Koon.  30 

3.  Parol  evidence  is  not  admissiUe  to  contra- 
dict, or  substantially  vary,  a  written  con- 
tract.    Austin  V.  Sawyer.  39 

4.  And  where  A.  quit-claimed  land  to  W., 
on  which  a  crop  of  wheat  was  growing, 
reserving  the  wheat  by  parol,  both  at  the 
time  of  the  quit-claim  executed,  and  in  a 
previous  conversation,  when  it  was  agreed 
by  the  parties  that  it  should  be  reserved, 
such  reservation  was  held  inadmissible  to 
contradict  the  conveyance  in  writing, 
which  carried  the  title  of  the  wheat  with 
the  land.  id 

($.  W.  sold  and  assigned  his  interest  in  the 
land  to  S.  which,  as  S.  claimed,  carried 
the  title  of  the  wheat,  still  growing,  to 
him ;  and  he  out  and  carried  it  away.  But 
before  the  sale  or  assignment  to  him,  and 
(a  witness  thought)  at  the  time,  W.  stated 
that  the  wheat  belonged  to  A.  n§id,  that 
A.  might  recover  of  S.  the  value  of  the 
wheat  on  the  ground ;  that  W's  declarations, 
were  evidence  of  a  sale  to  A.  subsequent 
to  the  quit-claim.  And  held,  that  A.  might 
maintain  trespass  quart  datwn  frtgxt,     id 

6.  And  not0f  that  the  declarations  of  W.,  a 
Tend6r,  made  before  the  sale,  were  receiv- 
ed in  evidence  to  aAect  the  rights  of  his 

*  rendee,  though  the  vendor  was  a  compe- 
tent witness  for  the  plaintiff,  which  is  con« 
trary  to,  and  seems  to  ov<>rrule  one  point 
that  was  held  in  Hurd  v.  West,  (7  Cowen, 
752.)  id 

7.  Any  of  the  co-debtors  not  sued  are  com- 
petent witnesses  for  the  plaintiff  against 
the  debtor  sued.    Gay  v,  Cacy.  44 

8.  The  confession  of  a  debt  by  one  of  several 
partners,  afrer  the  dissolution  of  the  part- 
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nerahip,  is  InadmiBsible  evidence  as  \g9>v 
the  other  partners.     Glcason  «.  Claik. 

9.  Where  a  court,  in  charging  the  jury,  r 
pitulates  Hm  testUoonj  of  a  witDMSi 
the  counsel  ior  one  q£  the  partie*  i 
that  the  court  misunderstood  the  tei 
ny  of  the  witness  in  «  material  pai 
proposes  to  call  him,  in  order  to  e 

ife  is  discretioiuuy  with  the  cqucI  i 
he  shall  be  csJkdfcr  thftt  purpose^ 
the  court  err  in  the  exercise  of  tha 
tion,  a  writ  of  error  wiU  he  9Vm^' 
that  cause.    MexriUs  v.  Law. 

10.  A  witness  was  called  to  prore  ' 
note,  aud  it  was  material  whe^ 
timony  related  expressly  to  the  ' 
log  the  note,  or  left  it  open  Ibi 
infer  that  it  might  have  relat 
subsequent.     The  oourt    in   i 
stated  it  in  the  latter  sense, 
sisted  the  cTidence  was  misur 
proposed  to  re-examine  the 
the  point.     This  the  court 
k0id^  error. 

11.  It  is  not  uncommon  for 
re-examined  by  the  jury, 
ment  arise  after  they  hai 
sider  their  verdict. 

12.  Where,  in  an  action  o 
fence  was  usury,  founde 
for  more  than  7  per  cen* 
of  the  loan,  and  witn 
ed,   who   proved   an   • 
than  7  per  cent,  vrii} 
press  terms,  that  it  r 
not  showing  that  it 

no    subsequent    agr< 
being  alluded  to  in  t 
held,  that  the  com 
the  jury  that  the 
that  the  agreement 
nesses  was  at  the 
loan,  and  the  cor 
ed,  error  lay. 

13.  Bad  terms,  or  ' 
isg   between    t 
against  whom  Y 
endorser  of  thi 
to  go  to  the  ju 

14«  the  recital 
dence  of  the 
gee  and  thoc 
cially  if  he  c 
on  their  pa 
produced,  < 
Jackson  v« 

5.  Proof  b> 
juxtapo»it 
ascertain 
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the  mrtty  in  the  bond,  from  Ifability  to 
contribute  to  the  principal  in  the  bond.  188 

23.  A  patent  was  to  Patterson,  who  was  de- 
scribed in  the  balloting  book  by  that  name, 
and  as  a  rerolutionary  soldier.  The  plain- 
tiff proved  and  relied  on  a  deed  from  Pat- 
terson described  as  such  soldier  in  the  body, 
but  signed  Petterson;  keU^  no  material 
variance,  and  that  at  any  rate  it  was  such 
an  ambiguity  as  might  be  explained ;  and 
that  if  the  soldier  intended  by  the  deed 
was  Petterson,  and  a  man  different  from 
Patterson,  it  lay  with  the  defendant  to 
show  this.  He  had  a  right  to  show  it. 
Jackson  «l  Cody.  140 

24.  To  warrant  proof  of  the  hand-writing  of 
subscribing  witnesses,  or  either  of  them, 
as  a  substitute  for  their  produetioir,  U  must 
be  proved  that  they  are  all  either  dead  or 
beyond  the  jurisdiction  of  the  court.  This 
must  be  shown  with  reasonable  certainty. 

td 

2d.  Proof  that  a  witness  cannot  b4  found  on 
diligent  enquiry,  is  evidence  of  his  death 
Or  absenpe.  (Inquiry  in  this  case  was  made 
mainly  at  the  plaee  where  the  deed  describ- 
ed the  grantor  as  residing.)  id 

26.  Where  there  was  a  dispute  as  to  the  iden- 
tity of  a  witness  to  a  deed,  there  being  sev- 
eral persons  of  the  same  name,  a  witness 
in  order  to  identify  him,  was  allewed  to 
oompare  the  hand-writi&g  subscribed  as  an 
attestation  to  the  deed  witib  another  writ- 
ing long  in  his  possession,  and  reputed  to 
be  the  hand-wvitiBg  of  a  man  of  the  name 
subscribed,  though  he  had  never  teen  that 
man  write.  This  evidence  wse  received 
without  objection ;  and  the  court  inclined 
to  think  the  evidence  would  have  been  ad- 
missible for  the  purpose  of  identity,  even  if 
it  iiad  been  objeoted  to.  id 

27.  Where  all  the  subscribing  witnesses  to  a 
deed  are  dead,  proof  of  the  hand-writing 
of  one  of  them  proves  the  deed.  td 

28.  Testimony  not  obieeted  to  must  be  con- 
sidered as  received  by  consent.  id 

29.  Where  the  leesor  of  a  plaintiff  shows  a 
deed  of  land  under  which  he  claims  from 
A.  and  the  defendant  shows 'a  subsequent 
deed  of  the  same  laud,  under  which  he 
claims  frt)m  a  person  of  the  same  name 
with  Jl.  it  lies  with  him  (the  defendant)  to 
■how  that  the  grantor  in  the  first  deed  was 
not  the  owner  of  the  subject  granted*      id 

BO.  If  there  be  a  defect  of  proof  on  one  side 
at  the  trial  wiiich  may  be  supplied,  the 
QVpoaite  party  must  object  to  such  defect 


If  he  emit  to  do  so  he  cannot  av^  hhnself 
of  the  defect  en  a  motioB  ft>r  a  new  trial. 

140 

31.  Thus,  where  the  defendant  claimed  land 
in  the  military  tract  aa  a  subsequent  pur- 
chaser, the  plaintiffs*  previous  deed  liaving 
been  duly  dieposited  as  required  by  law,  on 
a  motion  tot  a  new  trial,  the  defendant 
would  have  objected  that  the  mere  deposit 
of  the  deed  was  not  Aotice  to  him ;  Md  ngn 
alloeatur,  for  this  was  not  objected  at  the 
trial :  and  nau  cmutaty  tliat  if  it  had  been 
actual  notice,  might  not  have  then  been 
preved»  id 

32.  And  so,  temUe,  actual  notice  of  a  deed 
•f  miittary  land  makes  it  available  against 
a  sttbseqnent  pnrehaociv  though,  tbe  ihrst 
deed  was  not  registered*  id 

33.  What  is  saffidsnt  to  prove  the  desAh  or 
absenee  of  a  witness  beyond  the  joikMlic- 
tion  of  the  court,  vis.  that  he  went  §em 
his  leaidaaoe  oaoie  than  20  years  ago,  (ss 
the  witness  testifying  understood,)  to  New 
Orleans,  or  somewhere  to  the  southward, 
and  tiM  witness  testiiying  had  sinoe  heard 
he  was  dead ;  reoeived  withent  objection. 

34.  The  directory  of  tiie  oity  of  New^Tork 
for  tiie  year  1792,  searched,  proved  and 
produced  in  evidenoe  without  Mjedion  to 
identify  a  grantor  in  a  deed.  id 

35.  Endorsement  ef  registry  of  a  deed  of  mil- 
itary  bonnd  lands  by  the  eferfc  of  Albany, 
proved  in  a  book  kept  in  pnrsnanoe  of  the 
act  of  January,  1794.  id 

36.  (Tlatm  of  title  and  descent  proved,  show- 
ing claim  of  5.9  ef  the  premises  in  ques- 
tion, id 

37.  TTpon  the  general  issue,  or  nni  tid  eorpo^ 
ration  pleaded  in  an  action  by  The  Jeffer- 
son County  Bank,  incorporated  by  the  stat- 
ute, (seas.  89,  ch.  231,)  it  is  not  sufficient 
lor  the  bank  merely  to  produce  the  act  of 
incorporation;  but  certain  steps  were  re- 
quired by  the  statute  to  be  taken  before 
the  oorporation  had  existence ;  e.  g.  open- 
ing books,  subscription  and  distribution  of 
stoiok,  the  choice  of  directors,  and  by  them 
a  president  and  cashier,  &c.  Yet  produo* 
ing  tlie  books  showing  the  election  of  the 
officers,  and  the  affidavit  required  by  the 
1st  section  of  that  act,  wee  prima /ad^^  wS- 
ficient  to  prove  that  all  the  previous  steps 
required  by  the  statute  were  taken.  Wood 
tr.  The  Jefferson  Co.  Bank.  194 

38.  To  warrant  the  proof  of  a  lost  will,  not 
shown  to  be  destroyed,  by  parol,  it  must 


be  shown  that  diligent  learoh  waa  made 
for  it  at  the  place  where  it  ia  moit  likely 
to  be  found,  as  in  the  desk  where  the  tes- 
tator usually  kept  his  most  valuable  papers. 
Jackson  «.  Betto.  208 

39.  Proof  of  search  for,  or  loss  of  a  paper, 
to  warrant  secondary  evidence  of  its  con- 
tents may  be  made  by  the  oath  of  a  party 
in  the  cause,  though  he  be  interested.       ii 

40.  Where  facts  are  not  disputed,  the  law  on 
those  facts  is  to  be  declared  by  the  court. 
But  where  the  law  and  the  fact  are  so 
blended  that  they  cannot  be  separated,  the 
jury  pass  on  both,  under  the  advice  of  tiie 
court.  '  id 

41.  Where  faetn  are  conceded  or  fiilly  estab- 
lished, it  is  the  duty  of  the  judge  to  state 
the  law  arising  on  the  facts  to  the  jury 
whose  duty  it  is  to  receive  it  from  the 
court.  If  he  err,  the  supreme  court  will 
corrdbt  the  error,  but  counsel  have  no  right 
to  argue  to  the  jury  a  question  upon  facts 
which  the  judge  pronounoea  to  leave  no 
question  open.  id 

42.  Proof  that  a  testator,  after  having  made 
his  will,  took  certain  papers  out  of  his  de6k 
where  he  kept  all  his  valuable  papers,  and 
burnt  the  papers  taken  out,  without  diow* 
inflf  that  the  vnll  was  among  them,  is  not 
sufficient  evidenoe  to  go  to  the  jury,  upon 
the  question  of  revocation,  even  in  oonneo- 
tion  with  the  fact  that  the  will  could  not  be 
found  at  the  testator's  death.  Nor  should 
counsel  be  allowed  to  urge  these  matters 
to  the  jury  as  evidence  from  which  they 
may  infer  a  revocation.  id 

43.  Whether  it  would  be  competent  evidenoe 
in  order  to  repel  proof  whidi  might  admit 
a  presumption  that  a  will  had  been  cancel- 
led, that  the  testator  went  to  the  house  of 
a  friend,  and  requested  him. to  draw  a  cod- 
icil to  his  will,  but  which  was  not  done  ? 
(luer§,  id 

44.  What  shall  be  taken  as  part  of  the  rM* 
gesta  of  a  transaction,  and  not  a  mere  de- 
claration.    Discussed  by  counsel  on  princi- 
ple and  authority.  id 

45.  When  there  are  facts  to  be  passed  upon, 
and  the  material  evidence  from  which  a 
conclusion  is  to  be  drawn  is  not  clear  and 

f    explicit,  such  evidence  should  be  left  to 
"    the  jury.    Hyde  v.  Stone.  230 

16.  It  is  not  competent  for  a  judge  to  direct 
a  verdict  subject  to  the  opinion  of  the  court 
unless  by  consent  of  parties.  id 

7.  The  rule  that  a  deed  shall  not  be  contra- 
dicted by  parol,  applies  on^  as  between 


parties  or  privies  tc  it.  And  it  doe^,  aot 
apply,  even  as  between  tbem,  in  /espect 
to  the  acknowledgmeut  oi  consideration 
paid  in  a  deed  of  land.  In  such  case,  even 
the  grantor  may  show  that  the  conKidera- 
tion  waf  not  paid.     Whitbeck  v,  Whitbeck. 

266 

48.  All  the  parties  defendants  to  a  bill  of 
foreclosure  in  the  court  of  chancery  are 
stopped  from  questioning  the  title  derived 
from  the  decree  of  sale.  Jackson  v.  Hoff- 
man. 271 

See  Assignor  and  Assignee,  3  to  7,  10,  11, 
Attorney,  1  to  4.  Deed,  9,  14,  15.  16, 
17, 18, 19,  20, 21,  22,  35, 36.     Ejectment, 

4,  5y  8,  9,  10, 11.    Escape,  3.    False  Ix- 

PRISONMENT.  JUDGMENTS  AND  EXECU- 
TIONS, /2,  3,  4,  5,  6, 11.  Justice's  Court, 
10,  11, 12, 13.  Limitations,  Statute  of, 
2,  3,  4.  Military  Bounty  Lands,  ^0. 
New  Trial.  Order  for  Goods,  2,  3. 
Partition,  5,  6, 1 1.  Partners  and  Part- 
nership, 1,  3, 4.     Practice  of  Chancery, 

5.  PRoaciSE^oF  Indemnity,  4,  5.  Slan- 
der, 2,  3.  Tenant  in  Common,  4.  Wa- 
gers, 2.    Will,  4,  5.    Witness. 

EXECUTION. 

See  Judgments  and  Executions.    Reple- 
vins. 

EXECHTOBS  and  A1:)MINIST&AT0BS. 

1.  Executors  are  esteemed  but  one  person  in 
law ;  and  acts  done  by  one  of  several,  re- 
lating to  the  delivery,  sale  or  release  of  the 
testator's  goods  are  the  acta  of  aU.  Whseler 
V,  Wheeler.  34 

2.  Thus,  one  of  two  executon  may  assign  a 
note  belonging  to  the  estate  of  their  testa- 
tor, til 

3.  So  he  may  pledge  such  note  or  assign  it, 
as  collateral  security,  for  a  judgment  ob- 

.    tained  against  the  estate  of  his  testator,  id 

4.  Any  person  receiving  from  an  executor 
the  assets  of  his  testator,  knowing  that 
such  disposition  of  them  is  a  violation  of 
the  executor^s  duty,  is  to  be  adjudged  con- 
niving \«ith  the  executor  to  work  a  detm^ 
tavit^  and  is  accountable  to  the  person  in- 
jured by  such  disposition  directly,  on  a  bill 
filed  by  him.     Colt  v.  Lasnier.  320 

«S.  E.  g.  Where  the  executor  being  one  of  a 
trading  firm,  with  the  knowledge  of  the 
firm,  mixed  the  funds  of  his  testator^s  e»- 
tate  with  those  of  the  firm,  and  they  were 
thus  employed  in  trade ;  htld^  that  the  firm 
were  liable  for  these  funds  to  a  legatee  of 
the  testator.  W 


6.  And  this,  even  admitting  ^ftt  the  fanda  had 
been  carried  to  the  account  of  the  executor, 
and  the  account  as  to  these  closed  on  the 
partnership  books.  820 

7.  The  English  and  American  cases  upon  this 
doctrine,  stated  and  commented  iipon,  both 
as  they  respect  the  rights  of  legatees  and 
creditors.  Per  Savage,  Ch.  J.  delivering 
the  opinion  of  the  court.  id 

8.  The  executor,  or,  if  he  be  dead,  his  personal 
representative,  should  be  a  party  to  the  in* 

'  vestigation ;  and  the  cause  may  stand  over 
after  a  hearing  and  opinion  given  upon  the 
merits  till  he  be  made  a  party.  Per  Bstrs, 
C.  Judge,  sitting  for  the  chancellor,  and 
giving  reasons.  id 

9.  An  administrator  <2ft  ionis  non  is  the  full 
representative  as  to  all  effects  not  duly  ad- 
ministered \  and  may  seek  a  discovery  and 
account  of  them  in  whosoever  hands  they 
may  be,  so  Ibng  as  they  belong  to  the  estate* 
Per  Bktts,  G.  Judge,  sitting  for  the  chan- 
cellor, and  reasoning  in  support  of  his  de- 
cree, id 

See  Pastiss,  2. 

EXTINGUISHMENT. 

See  EscAPS,  4,  5,  6. 

P. 

FALSE  IMPRISONMENT. 

In  false  imprisonment,  brought  by  a  defend- 
ant in  ^ectment  against  a  lessor  of  the 
plaintiflT  in  the  ejectment  suit,  for  an^rest 
on  a  00.  sa.^  on  tbe  ground  of  the  judgment 
having  been  subsequently  set  aside  for  ir- 
regularity, it  is  not  Bui&cient  to  sustain  the 
action,  that  an  arrest  was  made  on  a  ea,  m. 
in  favor  of  the  nominal  plaintiff  in  the  eject- 
ment suit  against  the  defendant.  There 
must  be  some  collateral  evidence  to  con- 
nect the  execution  with  the  judgment,  and 
the  lessor  with  the  execution.  The  coinci- 
dence between  the  sum  of  the  judgment 
and  execution  does  not  sufficiently  connect 
them  f  and  it  should  be  shown  that  the  les- 
sor, or  his  attorney,  issued  the  execution, 
or  that  one  of  them  was  in  some  way  pri- 
vy to  it,  or  had  recognized  it.  Brown  v. 
Dement.  263 

FEES. 

See  Attornbt. 

FINDING. 

See  Trovkb,  8,  4,  6. 


FORCIBLE 
See  Eni 
FOBRCLOI 
See  £nt»BNCs,  48.    Mo 

PraCTICS  OV   CHi 

FORGE] 

1.  The  forgery  of  a  wr 
contain  a  mere  naked  { 
of  money  in  labor,  exj 
ration)  and  being  oonnc< 
ration  by  an  averment 
is  not  an  indictable 
Shall. 

2.  Forging  any  instrumei 
it  appears  on  the  fac< 
would  have  been  void,  i 
indictable  crime. 

See  Dbrd,  27.    £ 

FRAXJ] 

1.  In  an  action  at  law  on 
relation  to  its  considerc 
Dale  V.  Roosevelt. 

S.  But  relief  may  be  h 
YiXLB,  senator. 

See  Advbrsb  Possbssion, 

AND  CRBDIf  OH,  2  to  fi. 
INO,  1  to  5. 

FRAUDS,  STAT 

1.  Wheat  growing  is  a  mc 
.    property  in  it  will  ther 

and  without  writing,  th 
not  applying  to  such  ) 
Sawyer. 

2.  Where  the  promise  to 
third  person  arises  out 
sideration  of  benefit  to  tl 
to  the  promisee,  movin 
either  ifom  the  piomia 
debtor,  such  promise  is  i 
tute  of  frauds,  (1  E.  L. 
the  original  debt  still  s 
entirely  unaffected  by  tl 
Clevelsjid  v.  Farley. 

8.  Thus,  whe«e  M.  owed  I 
sideratioq^  that  M.  deli^ 
to  the  valne  of  the  debt, 
to  pay  F. ;  A«^  that  th 
vfithin  the  statute. 

See  AoBBBHX 


FRATJDTJLEMT  SALES  AKD  CONVET- 
AI^CES. 

A.  salo  of  land  by  one  indebted  at  the  time, 
in  consideration  of  sapportkig  bia  family, 
is  fraudulent  and  void  as  to  creditors ;  and 
if  a  jury  find  tile  sale  vmiid  as  to  orediton, 

•  a  new  trial  will  be  granted.  Jackson  v. 
Parker.  73 

See  Justice's  CoukT}  6,  7. 

Q. 

GXJA&DIAI^  AND  WAED. 

S««  IKF41IT. 

H* 

HANDWHITIKG 

Bee  Kviii£.?icX}  IS* 

KEm. 

See  A&vmB»K  PoraKasioit,  10. 

HEKEY,  JOHN    V.    COUNSELLOE    AT 
LAW. 

Bemarks  of  Mr^  Van  Ren&ftelaer  on  liin  death 
and  obaracl«r.  1B6 

HOUSES  OF  ILL  FAME, 

See  Indiothiitt,  li 

HUSBAND  AND  WIFU. 

1.  The  wifa  may  coriFey  land  to  her  huaband 
by  first  aliening^  with  her  huubandf  to  a 
stranger  J  who  may  a-lien  to  ths  huabaad^ 
Per  Jotted,  cbaiicellor.  arguendo  in  support 
of  his  JecTCe.  Rccflgui^  per  Stbwpi:^b, 
senator^  who  says  an  indifeot  m^c  of  OOU' 
veyance  ia  no  fraud  upftn  the  law^^  wheu  re* 
■orted  to  in  ortl^r  to  rempdf  a  want  of  cap^ 
city  to  notvfey  directly.  M*Cartiea  ».  Orp, 
As.  So.  437 

V  C^oods  coDTpyed  to  a  triurtwc  fcnr  tb«  ww  of 
*he  wifa,  places  them  beyond  the  control  of 
tlie  htt&band.  Ptrr  JosEa,  Clwuicellorj  vpi- 
endo  ic  »tip5K3rt  of  hie  decree*  td 

Tfce    Tbhasx    *w    Cosmos,    8.     Vmm    Am 

Tbusts,  2. 

I- 

IMPUTATION  OF  PAYMENTS. 


IKX^ICTM£NT. 

,.  Eve^  iBdictmeot  must  oootain  a  qerttifl  d*i 
•cription  of  the  crime,  and  a  stateneni  of 
the  facts,  by  which  it  is  constituted.  An 
indiotmentfor  oominon  barratry  is  an  sao^ 
tion  ;  and  a  bill  of  particulaw  is  f«quiiied< 
Why  indictments  ot  oonomon  sookla,  houses 
of  ill  £ame,  oommon  nuisaoees,  iui.  are  ex* 
ceptions.  Per  S^aiioBa,  senator.  Laosbert 
V.  People.  678 

d.  S&wti,  the  time  of  committing  an  oAnee 
laid  in  an  indiotmcBt  is,  in  geuoral,  wholly 
immaterial,  and  ai^  other  time  m^  be  pro- 
ved.   People  «.  Yan  Saotvourd.  665 

di  Though  an  indiiitment  lay  I  he  iime  io  long 
b*?fof«;  th«  indictment  in  found  that  the  crime 
appeaia  to  he  baocd  by  the  ^laXute  of  liifii* 
tatiotia,  this  it  no  ground  for  arreattng  judg- 
ment, i^ 

ice   CuEATs,    Co^arERAor.    EsTRr*     Foe* 
Pkactio  in  CEtau(4it 


INFANT* 

1.  An  infant  having  a  general  gusMian,  sold 
a  boroe  belonging  to  him^  tkti  infant  -  bat 
there  wae  no  proof  t^iat  be  deliTered  the 
horse  with  his  own  hind.  Tbe  Ti?ade«  af* 
terwarda  offered  to  eell  tJw  borne*  Htld^ 
tiiat  trover  lay  by  the  infant  even  before 
coming  of  age^  without  any  demand  of  the 
horse  fj^om  the  vcodeSi     Stafford  v.  Etx^ 

6S6 

%  And  per  JoTncs^  chancelloTT  the  sale  19  roli^ 
fi^Tnamial  delivery  being  nhowti.  The  sale 
a™-  actual  delivery  of  a  jrfra^nal  chattel  hf 
an  infajit  vt  voirfablf^  before  he  attsina  tb» 
age  of  21  yeara,     Othcfwiae  of  land.       td 

DfSOLVENT- 

Sefl  BA!rBBt    CoNTmiBTtTioj*j  3.     Iksoltim 
Law. 


INSOLVENT  LAW- 

An  insolT^nt  Uw  of  one  of  tb*  United  States 
which  dlachnrg^  tht!  penon  and  fijture  ac' 
quiaiticni  of  a  debtor^  la  cwiatAtntiaoa)  and 
Talid  aa  to  contracta  made  between  titi" 
itens  of  such  Hiatc  tfabsequfint  to  the  pac- 
ing of    the  law.     Sebring  p.   Mer»ef?»w* 


INTEBLIKEATION. 


S«e  F^YMCfrr, 


See  £  'Lia£5€Ki  IS 


INDEX. 
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Set  Apfidatit.     Plsas  AMD  Plkadiho, 
15  to  18. 

JUDGMENTS  JLND  EXEOOTIONS. 

1.  One  who  ia  In  pottMsion  6t  land  tm^r  % 
contract  of  purchase,  has  a  real  estate  in 
tiie  land)  within  the  statute,  ( 1  B.  L.  500,) 
which  is  bound  by  a  judgment  in  a  court 
of  record:  and  therefore  if  he  assign  his 
interest  and  poski^nion  after  judgment, 
though  before  a^.  fa,  levied  yet  the  lien  of 
the  judgment  continuing,  his  interest  may 
be  sold  upon  the  execution.  The  docketing 
of  the  judgment  is  notice  to  the  purchaser, 
as  in  other  cas^.   Jackson  v.  Parker.      73 

S.  If  the  recital  of  executions  in  a  shetifi^s 
deed  of  land  describe  them  correctly  in 
several  particulars,  but  add  others  i^bieh 
are  inaccurate,  the  latter  may  be  rejected 
as  surplusage.  All  that  is  necessary  is, 
that  the  deed  show  that  the  shef iff  acted 
under  the  authority  of  the  executions, 
even  admitting  a  recital  to  be  important. 
Jackson  v.  Jones.  182 

8.  But  the  execution  need  not  be  set  forth  or 
recited  in  a  sheriffs  deed;  and  if  recited 
and  described  inaccurately,  the  varianoo 
'Will  not  affe<it  the  deed.  id 

4.  In  making  out  a  title  under  a  sheriff's 
deed,  it  appeared  that  the  debtor  in  the 
execution  was  in  possession  several  years 
before  it  issued,  and  before  the  judgment  \ 
and  that  the  defendant  in  the  ^ectment 
held  under  him  as  tenant.  Held,  that  the 
defendant  was  estopped  to  show  title  out 
of  the  debtor.  id 

5.  Where  the  i^aintiff  in  ejectment  made  title 
under  a  purchase  upon  execution,  against 
the  tenant  of  the  judgment  debtor,  the  ten* 
an^  being  defendant  in  ejectment,  and 
showed  by  parol  that  the  defendant  con- 
fessed he  held  undex  the  debtor  by  lease ; 
and  the  defendant  gave  evidence  that  it 
was  a  written  lease,  and  then  objected  that 
the  plaintiff  should  produce  the  lease,  or 
show  notice  to  produce  it;  heid^  that  the 
production  of  the  lease  lay  with  the  de- 
fendant; and  he  omitting  to  produce  it, 
or  give  legal  proof  of  it,  the  lease  should  be 
taken  to  have  expired,  or  not  to  be  a  sub- 
sisting lease,  so'sa  to  prevent  the  plaintiff* s 
recovery.  id 

9.  Forms  of  all  the  documents  necessary  in 
the  deduction  of  titi^  to  land  nnder  «  jus- 


tice's iudgment,  V\t  {  The  transcript,  ex» 
BdHtt^JtetHdeHd^mitititit^  skwijps  eertijicate 
bfstthy  and  sk»fijns}itieii,  N^e  (a)  to  this 
Mw.  182 

*f.  A  deputy  -sheriff  magr  complete  a  sale  and 
execute  a  deed  in  the  name  of  his  prineipal 
after  the  latter  goes  out  of  office,  if  a  levy 
ipras  made  befbre.    Jackson  «.  Tattle.  233 

8.  Whether  a  sheriff  can  sell  lands  of  a  de- 
fendant, holden  adversely  to  him  when  the 
judgment  is  obtained'?    'Quere.  id 

9.  Land*!  in  a  defendant's  possession  when 
judgment  is  obtained  agmin^  him,  may  be 
sold  by  execution,  ^ugh  at  the  time  of 
the  sale  they  are  holden  adversely  to  him. 

id 

10.  One  in  possesion  of  land  has  an  interest 
in  it  which  is  bound  by  a  judgment,  though 
the  title  be  In  another.  id 

11.  8,  owning  property,  pointed  it  oat  to  a 
oomtable  as  betonging,  one  fifth  of  it,>to  B. 
against  whom  the  constable  had  an  ex- 
eontion,  and  was  inquiring  ai  the  property 
with  h  "view  to  the  le^ry.  The  oomtable 
levied,  iB.  receipted  the  property  to  the  con- 
stable, and  B,^s  right  was  afterwards  sold, 
and  bid  off  by  a  tUid  penon,  imta  fide, 
undA  the  execution.  S,  then  sold  the< prop- 
erty }  and  in  an  notion  by  the  purchatfcr  for 
the  avails,  would  have  shown  thai  B.  laui 
no  title,  insmnuch  as  he  had  not  faJfUled  a 
certain  contract,  on  which  the  one  fifth 
WIS  to  vast  in  him.  Heid  inasmuch  as 
notiee  was 'not  given  of  the  eontmot  to  the 
punhassr,  he  had  a  right  to  purcfa;a««  upon 
'the  ihith  of  S.'s  adaiiaskmB,  who  should  be 
estopped,  under  tiie  oitcumstanoia,  to  deny 
B.^8  interest;  and  that  iS.  should  aeoount 
to  the  purchaser  for  the  value  of  the  one 
Mh.    'Stephens  v.:B8ard.  S74 

14).  When  Wveral  parcels  of  proprrty  are 
sold  under  an  cxeoatinn  at  one  biti,  though 
the  sale  might  have  been  fairer,  and  thb 
prOpeity  hrsught  mon  in  separate  pareels  ; 
yet  a  third  penon  not  a  creditor  has  no 
ii|^t  to  objeot  the  manner  of  sale.  The 
titlo  passes  by  aaoli  a  sale  as  to  strangers. 

id 

13.  Several  instruments  in  writing  and  under 
seal,  passing  between  parties  at  the  same 
time,  shall  be  taken  as  parts  of  the  same 
transaction,  and  make  together  but  one 
instrmnent. 

Thus,  where  a  defendant  was,  after  judgment, 
surrendered  by  his  bail,  but  not  charged 
in  exectttion,  and  wished  to  rlsit  his 
family;  and  the  plabtiff  constated,  an'' 
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acknowledged  payment  of  the^jodgment, 
under  hand  and  aeal,  taking  a  bond  from 
the  defendant,  of  the  same  date  with  the 
discharge  for  his  return,  reciting  the  sar- 
reader  and  the  agreement  that  he  might 
Yisit  his  family,  &o.  ;  heldf  that  the  two 
papers  should  be  considered  together  a8 
one  instrument,  and  were  not  evidence  at 
all,  under  a  plea  of  payment.  Eaymond  v. 
Wheelar.  206 

14.  Where  one,  after  a  judgment  is  obtained 
against  him,  aliens  a  part  of  his  real  estate 
on  which  the  judgment  is  a  lien,  on  mo- 
tion to  the  court  in  which  judgment  was 
obtained,  or  on  filing  a  bill  in  chancery,  the 
judgment  creditor  will  be  compelled,  by 
order  or  deeree,  to  exhaust  the  estate 
remaining  in  the  debtor's  hands  before 
selling  the  part  so  aliened.  Clowes  v, 
Dickenson.  .403 

15.  And  if  the  creditor,  or  any  other  having 
the  cootroL  of  his  judgment  cause  a  sale 
of  the  aliened  estate  before  resorting  to  the 
other,  the  latter  being  sufficient  to  pay  his 
debt^  though  no  order  or  decree  be  obtained, 
he  shall  restore  the  real  estate  to  the 
alienee,  or  if  sold  by  the  sheriff  to  a  iona 
Jlde  purchaser,  shall  acoount  to  the  alienee 
for  the  value  of  the  real  estate  aliened,  if 
the  other  would  have  satisfied  the  judg- 
ment, or,  if  not,  restore,  or  account  lor  the 
value  beyond  what  would,  with  the  other, 
have  satUfied  the  judgment.  id 

16.  And  the  alienee  having  stood  by,  and 
seen  the  legal  estate  pass  ficom  him,  shall 
not  be  allowed  the  land  itself^  with  im- 
provements made  subeequent  to  the  sher- 
ifi^s  sale,  and  before  the  alienee  of  the 
judgment  debtor  aMerts  his  claim.  id 

17.  The  true  value  of  the  aliened  estate  in 
market,  at  the  time  of  the  sheriff's  sale, 
not  the  price  bid  for  it  at  the  sheriff's  sale, 
shall  form  the  measure  of  compensation,   id 

Bee  Costs.    Dbbtor  and  Cbsditob,  S  to  5, 

DXBD,   2,   2«S,   26.      £jBOTMKNT,  6  to   10, 

Escape,  4,  d,  6.  Jusncs's  Cou&t,  1  to  13 
FijiTiTioN,  0.    Tbnsbk. 

JT7RISDICTI0N. 

See  AiprxAL  from  a  Justice's  Coubt,  2, 3, 4. 
Charities.  Justice's  Court,  3  to  13. 
Slanpxr,  8. 

JUSTICE'S  COXJET. 

1.  Fonn  of  entry  of  judgment  in  a  justiie's 
docket.    Smith  v.  Mumfoid.  26 


3.  An  action  lies  on  a  justice's  Judgment 
immediately  on  its  rendition^  though  ex- 
ecution be  stayed  by  the  statute.  26 

3.  To  give  a  justice  jurisdiction  under  a  War- 
rant upon  the  50  dollar  act,  ( Seu.  47,  dk, 
238,)  the  defendant  must  be  personally  ar- 
rested, and  brought  into  court  before  the 
justice.    Colvin  v.  Luther.  61 

4.  If  not,  a  judgment  rendered  thereon, 
though  upon  a  return  regular  on  its  &ce. 
of  the  defendant  as  In  custody,  and  made 
by  his  consent,  will  be  coram  Tion  judie$^ 
and  void:  and  all  persons  acting  under  it 
will  be  wrong  doers.  id 

6,  The  confession  of  a  judgment  on  the  au- 
thority of  a  defendant,  as  upon  a  warrant, 
where  he  is  not  in  fact  arrested  and  brought 
before  the  court,  ii  void.  id 

6.  The  13th  section  of  the  60  dollar  act,  (mm. 
'    49,  eh,   338,)  applies  solely  to  voluntary 

judgments  by  confession,  w/thout  process. 

id 

7.  By  that  section,  if  the  confession  of  judg- 
ment be  not  in  writing,  with  the  proper 
affidavit  in  particular,  the  judgment  is  void 
as  to  creditors ;  and  a  purchaser  of  chattels 
under  the  defective  judgment,  with  notice 
.of  the  defect,  is  not  a  bona  Jlde  purchaser 

within  that  section,  and  is  liable  to  a  valid 
levy  and  sale  of  the  same  chatteb  upett 
a  subsequent  execution  at  the  suit  of 
another  creditor.  sa 

8.  In  case  of  a  summons,  the  officer's  return 
of  service  by  reading,  gives  the  justice 
jurisdiction  of  the  person.  id 

9.  Where  a  cottrt  proceeds  erroneously,  the 
remedy  is  by  certiorari  or  writ  of  error  { 
but  where  there  is  no  jurisdiction,  all  is  ab- 
solutely void,  and  all  ooncemed  in  enforcing 
the  judgment  are  trespassers.  td 

10.  The  transcript  of  a  justice's  juagment,  tv 
be  filed  with  and  entered  by  the  clerk  of 
the  county,  pursuant  to  the  ninth  s«>ction 
of  the  statute,  (mm.  41,  eh.  94,)  at:d  the 
20th  section  of  the  statute,  {ses$.  47,  ch, 
238,)  need  not  show  the  proceed ingd  before 
the  justice,  which  respect  the  regularity  of 
the  judgment,  or  give  jurisdiction.  Jack- 
son V.  Jones.  182 

11.  The  transcript  being  duly  entered,  is,  per 
ie,  a  lien  on  the  lands  of  the  judgnient 
debtor ;  and  proving  the  transcript,  filing 
and  entry,  is  sufficient  in  deducing  a  title 
by  sheriff's  sale  under  a^  /a.     The  ju«* 
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Hoe,  f/t  any  other  proof  of  the  judgment  be- 
fore him,  need  not  be  produced.  182 

,12.  A  short  form  of  entering  a  judgment  in 
a  justice^s  court,  for  the  purpoie  of  being 
transcribed  and  docketed,  so   as  to  bind 

»  lands.    Jackson  v,  Tuttle.  233 

13.  The  transcript  exemplified  is  prima  faoU 
evidence  of  the  regular  rendition  of  the 
judgment,  without  any  other  proof;  and 
also  that  the  justice  had  jurisdiction,       id 

See  AprsAL  from  a  Justios's  Cou&Tv    Cbr- 

TIOBARl.     JVDOXKNTS  AMD  £XX0VTI01I8|  0. 

Pleas  and  Plsaduco,  6  to  8. 

JUSTICE  OF  THE  PEACE. 

1.  The  legislature  ht^re  no  power  to  shorten 
the  constitutional  term  of  office  of  a  justice 
of  the  peace.     Garey  v.  People.  640 

2.  This  cannot  be  done  indirectly  by  the  erec- 
tion or  division  of  counties.  id 

3.  Where  a  town  is  transferred  from  one 
county  to  another,  or  a  new  ooun^  made 
out  of  several  towns,  the  justices  of  these 
towns  continue  to  hold  their  offices,  as  jus- 
tices of  the  same  town  or  towns  in  the  new 
counties.  id 

4.  The  office  of  justice  of  the  peaoe  is,  under 
the  new  constitution  and  the  statute  which 
it  adopts,  (sess.  41,  ch.  60,  i2,)  a  town 
office,  though  it  has  county  powers.         id 


L. 

LANDLORD  AND  TENANT.    ' 

!•  The  reservation,  in  a  lease,  of  all  water 
courses  on  the  demised  premises  suitable 
for  the  erection  of  mills,  with  the  right  of 

'  erecting  mills  and  other  works  thereon, 
with  three  acres  of  land  adjoining  thereto, 
gives  the  lessor  a  right  to  all  the  mill  seats 
with  the  three  acres,  on  the  demised  pre- 
mises, whenever  he  chooses  to  make  a  loca- 
tion. It  is  the  same  as  reKcrving  all  the 
mill  seats  on  the  demised  premises,  with 
the  three  acres ;  but,  it  seems,  would  not 
authorize  the  lessor  to  erect  a  mill  or  mills 
on  any  adjoining  lot,  flowing  three  acres 
on  the  demised  premises.    Eussell  «.  Scott 

279 

8.  A  lease  was  of  a  lot  in  fee,  reserving  seven 
•  acres,  and  all  water  courses  suitable  foi 
the  erection  of  mills,  with  the  right  of 
.erecting  mills  and  other  works  thereon, 
with  three  acres  of  land  adjoining  thereto. 
Then  the  lessor  demised  in  fee  the  seven 


acres  to  another  lessee.  Held,  that  this 
last  lease  did  not  carry  to  the  lessee  the 
lessor's  reserved  rights  in  the  first  leasei 
Such  rights  were  not  appurtenant  to  the 
reserved  land.  They  were  an  incorporeal 
hereditament,  which  will  pass  only  by  ex- 
press grant.  279 

>  A  written  declaration,  endorsed  on  the 
lease,  after  the  date,  by  the  lessor,  that  he 
intended  to  demise  a  greater  interest  than 
the  lease  expresses,  is  not  operative  to  con- 
vey any  interest  id 

4.  A  reservation  of  a  part  of  a  lot  demised, 
leaves  that  part  precisely  as  though  it  had 
not  been  a  part  of  the  lot  demised ;  but 
had  originally  belonged  to  an  adjoining 
lot.  id 

See  Assignor  and  Assionbr,  8  to  7.  Dsbd,  6. 

JUDGTMXNTS  AND  EXECUTIONS,  4,  5.  Mo- 
NBT  HAD  AND  RBCKIVED,  4,  5.      PaRTIBS,  1. 

LEASE. 
See  Landlord  and  Tenant. 

LEGATEE. 
See  Parties,  2. 

LENDING. 
See  Trbspass,  2,  8. 

LIEN. 

See  Banks,  4.  Debtor  and  Creditor,  5. 
Judgments  and  Executions,  1,  4,  9,  10, 
14  to  17.  Tender.  Vendor  and  Ven- 
dee. 


LIMITATION,  STATUTE  OF 

1.  The  erection  of  a  mill  dam  on  one's  own 
land  and  flowing  a  neighbor's  land  for 
more  than  20  years  uninterruptedly,  bars 
all  right  of  action  in  the  neighbor;  but 
only  for  the  dam  as  it  stood.  If  it  be  raised 
and  the  flow  increased  within  20  years,  an 
action  lies.    Russell  v.  Scott  279 

2.  An  acknowledgment  of  a  debt,  in  order  to 
take  it  out  pf  the  statute  of  limitations, 
must  clearly  refer  to  the  v»'ry  debt  in  ques- 
tion between  the  parties.   Clarke  v.  Dutcher. 

674 

8.  Where  there  is  no  dispute  what  tixe  facts 
are,  which  are  insisted  on  as  taking  a  debt 
out  of  the  statute  of  limitations,  their  ef« 


lect  is  a  question  oi  law.  utnerwise  wnere 
the  facts  are  doubtful  upon  the  evidence. 
The  question  is  then  one  nuxed  of  law  and 
fact.  674 

4.  A  lessoT^ad,  for  a  great  number  of  years, 
received  of  his  tenant  annually  a  few  shil« 
lings  more  rent  than  wju  due  j  and  his  te-  . 
nant  at  length  sued  him  before  a  justice  for 
the  excess  he  had  paid,  some  having  been 
paid  more,  and  some  less  than  six  years  be- 
fore suit  brought.  The  lessor  asked  the 
tenant,  before  declaration  put  in,  why  he 
had  sued  him  ?  who  told  him  he  had  sued 
him  for  the  exceAs  of  four  or  five  shillings 
per  year ;  and  the  lessor  replied,  "  It  has  been 
an  old  custom  of  mine  to  take  so  much." 
The  tenant  asked  him  if  custom  made  law? 
fie  said  he  did  not  know  that  it  did  in  this 
case.  HeUly  that  this  did  not  amount  to 
such  an  admission  as  would  take  the  claim 
out  of  the  statute  of  limitations.  id 


See  Adverse  Possession.  Deed,  23,  24. 
Military  Bounty  Lands,  6,  7.  Parti- 
tion, 10,  11.    Tenant  in  Common,  6,  7. 

LOTTERY  TICKET. 
See  Trover,  5. 

LUNATIC. 
See  Advxess  PoaasssiONy  6. 

M. 

MAPS. 

See  EviDBiics,  17. 

MARRIAGE. 

See  Tbnant  in  Commor* 

MASTER  m  CHANCERY. 

See  Practice  ov  Cbancbst. 

MAXIMS. 

fhe  rule  that  what  cannot  be  done  directly 
shall  not  be  done  indirectly,  applies  only 
to  an  act  prohibited  by  statute,  or  one 
which  is  morally  wrong,  or  one  which  is 
intended  as  a  device  to  evade  an  express 
provision  or  rule  of  law.  It  has  no  appli- 
cation to  mere  incapacity,  when  the  act  to 
obviiiie  the  kieupiLcity  cciEilravLjif^ii  iicj  atan. 
trite  fcfiihtiori,  nor  vbUte^  Any  pfinciple 
ol  iaw>     Pet  J  UK  £3,  cbaacdloi^  argut^ndo 


in  support  01    nis  aecree. 
Orphan  Asyhim  Society. 


mci^anes  «. 
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MILITARY  BOUNTY  LANDS. 


1.  Specimen  of  an  entry  in  the  balloting  h  jok, 
of  land  drawn  to  a  revolutionary  soMier. 
Jackson  v.  Cody.  140 

2.  This  is  the  auiliority.for  a  patent.  Per 
StTTHERLAND,  J.  delivering  the  opinion  of 
the  court.  id 

3.  A  registry  of  deeds  of  military  bounty  lands 
by  the  clerk  of  Albany,  appears  by  the  case, 
to  be  merely  setting  down  the  names  of  the 
grantors  in  a  book,  in  order,  as  directed  by 
the  act  of  January,  1794,  not  copying  or 
recording  the  whole  deed,  as  under  the  gene- 
ral registry  sets.  id 

4.  Where  a  patent  of  land  was  granted  to  a 
soldier,  who  died  intestate  without  diil* 
dren,  and  leaving  a  father  and  brothen, 
before  our  statute  of  descents,  in  conse- 
quence of  which  the  land  descended  to  his 
elder  brother  as  at  common  law,  who  con- 
veyed the  land  on  the  20th  of  November, 
1795,  subsequeiifc  to  the  statute  of  descents, 
to  a  iima  fidt  purchaser;  hdd^  that  the 
grantee  of  the  brother  should  be  preferred 
to  the  subsequent  grantee  of  the  father, 
who  would  have  been  preferred  by  the 
statute  of  descents  ;  this  being  a  case 
within  the  exception  of  the  8th  section  of 
the  statute  of  1803,  (seas.  26,  ch.  88,)  and 
7th  of  the  act  of  1813,  (1  R.  L.  305.)  The 
words^  held  by  bona  faU  purchasers  or  de- 
vises, used  in  those  acts,  do  not  contem- 
plate an  actual  possession  and  improrement 
of  the  land ;  but  any  one  holding  the  leg!d 
title.    Jackson  v.  Mumiord.  2^ 

5.  Tbeaetofthe6thof  Apcil,1790,  (sen.  13, 
sh.  59,)  relative  to  the  military  bounty 
lands,  section  5,  (2  Gtsenleaf;  333,  334,) 
did  not  validate  a  patent  to  a  soldier  who 
was  not  alive  on  the  27th  day  of  March, 
1783  ;  so  that  nothing  oould  pass  by  such 
a  grant,  (19  John.  198,  &  P.)  Jackson  v. 
Lyon.  664 

6.  By  tin  act  of  the  3d  of  April,  1807,  (seas. 
30,  ch.  114,  6  W.  L.  N.  Y.  124,)  which 
vests  the  lands  patented  to  John  McCUmgL- 
ly,  a  deceased  soldier,  in  his  heirs,  tbooj^ 
aJieas,  in  like  manner  as  it  would  have 
descended  to  them,  if  they  had  been  dtixen^ 
of  this  state  at  the  time  of  his  death, 
(1781,)  according  to  the  law  of  dcsoents  ti 
this  state,  it  was  intended  that  the  keki 
should  tako  accijrdiug  tu  xlw  Uvr  of  i^ie- 
aceats  at  the  tiine  of  passing  thie  act     ( \% 

John.  iss.  s.  P.)  a 


T.  The  title  cf  J.  M.'s  bein,  theiefiire,  as  St 
respects  any  livitatioii,  is  to  be  deemed  to 
kav«  aoeiued  from  the  time  of  pasdnf  the 
Mt.     (19  John.  198,  S.  P.)  664 


6.  Bnt  the  act  o^  April  6th,  1823,  (sess^  26th, 
ch.  88,  3  W.  L.  N.  r.  399,  s.  1,)  vested 
military  bomity  lands  theretofore  granted, 
in  the  officer  or  soldier,  as  at  the  time  of  his 
death,  whenever  that  happened  }  thus  con- 
stituting him  a  stock  of -desoent,  and  pasfr- 
ing  the  land  to  his  heirs  M  /ftr/e  pMfnut, 
and  for  default  of  them,  then  eo;  jmtM  «mi- 
tema  \  and  the  legislature  could  not,  hf  the 
act  01  :S07,  divest  the  title  of  the  latter 
heink  id 

9.  The  state  has  no  power  to  divest  the  titl« 
vested  in  one  set  of  heirs,  and  pass  it  to 
another ;  «.  g.  from  the  heirs,  e£  jxtrie  ma- 
t€ma  to  those  who,  but  for  their  alienism, 
would  have  been  heirs  9X  pArte  pAtema,  id 

10.  In  ejectment,  the  plaintifr  claimed  titltt 
under  the  alien  heirs  of  a  deceased  soldier, 
such  heirs  being  deoiared  capable  of  taking 
by  a  statute  of  1807 :  but  which  statute 
was  void  because  the  title  had,  in  1781,  on 
the  death  of  the  soldier,  vested  in  his  heir 
e«  paHB  moleffui.  The  defendant,  who 
claimed  title  under  a  deed  from  one  of  the 
alien  heirs,  showed  the  outstanding  title, 
hut  did  not  connect  himself  with  it  \  nor 
did  he  show  that  the  heir  er  part§  matema 
had  ever  entered  or  claimed  the  land,  from 
1803,  when  his  title  accrued,  to  1822. 
fie^  no  defence ;  and  that  the  plaintiff 
should  recover  the  rights  of  those  alien 
heirs  who  liad  not  conveyed ;  on  the  ground 
that  the  Qutstanding  title  was  not  shown  to 
be  a  subsisting  one ;  and  a  conveyance  from 
the  heir  ex  /iSfts  matemm  might  be  pre- 

id 


See  BkKD,  13  to  24. 

KILITU. 
See  Plbab  aicd  Puiadxiio,  39. 

MILL  BAU. 
See  Limitations,  Statdtb  o7,  1. 

MISTAKE. 
See  Bmd,  37. 

MISTAKE  OF  LAW. 
Bee  MomT  Had  and  Rbobivbo^  4,  5. 


MONET  HAD  AND  BECEIVE] 

1.  To  warrant  a  recovery  as  for  mom 
and  received,  paid  under  a  special  a 
(e.  g.  a  contract  to  convey  land)  a  stri 
nrmanoe  must  be  shown  by  the  pi 
the  same  as  if  he  had  sued  on  the  i 
contract  itself^  .unless  the  contract  ha 
expressly  rescinded,  or  impfiedly  so, 
nothing  having  been  done  under  it  for 
time,  or  the  party  sought  to  be  cI 
having  acted  inconsistent  with  it. 
V.  Green. 

8.  Thus,  where  a  party  covenanted  to  p: 
ney  for  land  by  instalments,  on  com] 
which  he  was  to  have  a  deed,  and  h 
possession,  and  oontinned  it  for  some 
making  partial  payments,  but  finally 
to  pay,  and  the  vender  took  posi^essic 
an  action  for  money  had  and  receivec 
cover  back  the  money  paid,  kdd,  t 
would  not  lie. 

3.  And  the  covenant  to  pay  being  ind( 
ent,  kM^  no  breach  Ihat  the  defendai 
never  any  title  to  the  land ;  for  no»  a 
had  the  plaintiff  paid,  that  the  defc 
might  not  have  procured  a  title  an< 
veyed. 

4.  Where  money  is  paid  witii  a  full  kno\ 
of  the  facts  and  circumstance*  upon 
it  is  demanded,  or  with  the  means  of 
knowledge,  it  cannot  be  recovered  bach 
the  ground  that  the  party  supposed  h 
bound  in  law  to  pay  it,  when  in  tru 
was  not.  He  shall  not  be  permitted 
lege  his  ignorance  of  the  law ;  and  it 
be  considered  a  voluntary  payment  ( 
•«  Butcher. 

5.  Thus,  whete  a  tenant  paid  rent  to  his 
lord,  at  the  rate  of  £4  14s.  currency,  1 
10s.  sterling,  the  rent  being  reserved  ii 
ling  money,  held  that  he  could  not  n 
back  the  excess. 

See  TftovsR,  5. 

MORTGAGE. 

1.  Tan  B.  having  purchased  land:^  of  Va 
for  which  he  had  not  paid,  sold  part  c 
land  to  W.,  from  whom  he  took  two  m< 
ges  of  equal  date,  for  parts  of  the  con.si 
tion,  intending  that  one  of  the  morf; 
should  be  assigned  to  Van  R.  to  seonr 
original  consideration  of  the  land,  an  ! 
it  idiould  have  priority.  This  wan  pur. 
to  aa  underatanding  and  atrangemen 
tween  Yan'R.  and  Van  D.  when  the  f< 
conveyed.  The  mortgages  were  regit 
concurrently ;  but  the  one  intended  foi 
&.  was  first  AMigned  to  himi  and  afierR 


~-^ 
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the  other  was  ssaigned  to  S.  in  good  faith, 
for  full  v&Iue.  HM^  that  the  mortgage  as- 
signed to  Van  R.  took  preHarenoe.  Stafford 
V.  Van  Rensselaer.  316 

2.  S.  took  the  other  mortgage,  suhject  to  all 
the  equity  which  Van  &.  hstt  against  the 
mortgagee.  id 

• 

3.  the  statute  of  registry  has  no  application 
to  such  a  case,  as  between  the  two  assign- 
ees. ^  id 

4.  Van  D.  took  the  mortgage  assigned  to  Yan 
R.  as  tnutee  of  Van  R.  id 

(>.  Van  D.  was  a  competent  witness  for  Yan 
R.  in  a  suit  between  him  and  S.  id 

6.  A  decree  of  foreclosure  and  sale  of  premi- 
ses mortgaged  in  fee^  is  a  complete  bar  of 
the  equity  of  redemption,  though  the  mort- 
gagee become  a  purchaser.  Lansing  «. 
Goelet.  346 

7.  So  is  a  decree  of  sale  without  any  express 
decree  of  foreclosure.  id 

8.  Where  the  premises,  on  sale,  bring  only  a 
part  of  the  mortgage  debt,  the  mortgagor 
may  collect  the  deficiency  by  judgment  and 
execution  on  the  collateral  bond ;  and  this 
shall  not^pen  the  foreclosure,  or  restore  the 
equity  of  ademption.  id 

9.  The  principle  and  history  of  the  practice, 
in  this  state,  of  selling  mortgaged  premises, 
instead  of  strict  foreclosure ;  and  a  yiew 
of  the  English  and  American  authorities  on 
that  practice,  with  the  statutes  of  New  York 
relating  to  the  same  practice.  Per  Jonb8| 
Chancellor,  arguendo,  te  the  court  of  errors, 
in  support  of  his  decree  in  chancery.        id 

10.  W.  holding  a  mortgage  against  C.  &  S.  te 
secure  about  6000  dollars,  became  indebted 
te  them  in  3000  dollars  on  an  open  account ; 
after  which,  R.  recovered  a  judgment  against 
C.  &  S.  W.  subsequently  assigned  his 
mortgage  te  the  bank  of  N.  without  endors- 
ing or  crediting  the  3000  dollars.  R.  ten- 
dered te  the  bank  the  amount  supposed  te 
be  due  on  the  mortgage,  and  more ;  and  filed 
a  bill  ior  redemption  and  assignment  te 
him,  for  an  account,  and  te  hare  the  3000 
dollars  allowed  on  the  mortgage.  Held^ 
that  the  3000  dollars  should  be  allowed  as 
a  set  off.    Niagara  Bank  v.  Rosevelt.    409 

1.  Till  judgment,  the  parties  te  the  mortgage 
might  have  applied  the  set  off  te  the  mort- 
gage, or  not,  at  their  election.  But  by  the 
judgment,  the  right  of  set  off  became  abso- 
lute in  the  jnd^ent  craditor.  id 


IS.  The  assignee  of  a  mortgagee  takes  it  tiib 
ject  te  all  equities  existing  against  it  in  tbs 

.  hands  of  the  mortgagor ;  and,  among  others, 
the  right  of  set  off.  409 

13.  A  crediter  whose  judgment  is  a  Hen  on  an 
equity  ef  redemption,  on  'coming  te  redeem 
has  a  rig^t  te  the  assignment  of  the  mort- 
gage, id 

See  AanoifOK  ahd  Assionbs,  8  te  13. 
,  'EncruMitti  9. 


N. 


NEGLIGENCE. 
See  ATT0R9ST. 


NEW  TRIAL. 

A  new  trial  will  not  be  granted,  on  the  giound 
of  newly  discovered  evidence,  when  that 
evidence  is  merely  cumulative.  Whitbeck 
V.  Whitbeck.  266 

See  YKAVtmixnT  Salxs  ard  Cortbtahobs. 


NONJOINDER. 
See  Abatbmbbt,  1. 

NUISANCE. 
See  Imdxctmbrt,  1. 

0. 
ORDER  FOR  GOODS. 

1.  An  order  drawn  on  a  depositary  of  goods 
by  the  owner,  te  deliver  them  te  a  third  per- 
son, and  accepted  by  the  depositary,  is  a 
sale  of  goods  according  te  the  terms  of  the 
order,  by  the  drawer  te  the  deliveree 
Bailey  v,  Johnson.  115 

2.  An  order  on  a  depositary  te  deliver  goods, 
is  valid  without  saying  for  value  received, 
or  proving  value  received,  especially  if  ac- 
cepted by  the  drawee.  It  will  be  intended 
that  the  deliveree  is  beneficisJIy  interested, 
and  not  a  mere  agent  of  the  drawer.        id 

3.  Where  there  is  doubt  as  to  the  te^s  of  an 
order  in  the  hands  of  the  party  sought  te  be 
charged  by  it,  and  he  refuses  te  produce  it, 
pat&g'his  antagonist  te  parol  prao(  tbs 
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weettmptbn  shall  be  ftgainat  him  that  the 
eider  ia  in  the  temu  inaisted  on  b/  his  an- 
taguniat.  115 

4.  A  pacel  acoeptanoe  of  an  order  from  the 
owner  of  gooda,  by  his  depjpaitary,  ia  yalid 
and  binding  on  the  depositary,  aooording  to 
the  terma  of  the  order.  *d 

6»  An  eDdorsement  by  a  dellTeree,  and  a  de- 
liTery  of  an  order  for  goods,  with  intent  to 
aaaign  it,  operatea  as  a  valid  asaignment. 

id 

6.  An  endorsement  and  deliyery,  with  intent 
to  assign,  by  the  deliveree,  of  an  order  for 
goods,  drawn  in  hia  faror  by  the  owner  <Ai 
hia  depositary,  who  aooepta  the  order,  ia  a 
■ale  of  the  goods,  and  such  a  sale  ia  a  good 
oonaideration  for  a  promise.  id 

See  Plsas  and  Pleading,  10. 

OY£E  AND  TERMINER. 

See  Court  op  Oyer  and  Terminer. 


PABTICULAES. 

See  Abatement,  2. 

PAailES. 

.  An  aged  man,  whoae  children  lire  with 
him  and  support  him,  working  his  farm, 
but  without  any  contract  giving  them  or 
any  of  them,  the  excluaiye  possession,  b 
still  so  possessed  of  his  farm,  in  the  eye  of 
the  law,  as  to  enable  him,  as  possessor,  to 
maintain  an  action  for  any  injury  to  the 
farm.    Russell  v.  Scott  379 

!.  8emb.  persons  beneficially  interested,  e.  g. 
legatees,  may  sue  in  their  own  names, 
without  the  aid  of  an  administrator  d4  bo» 
nit  fcon,  those  dealing  with  an  executor, 
knowing  that  such  dealing  is  a  misappli- 
cation of  the  testator's  property.  Per  Betts^ 
C  Judge^  titting  for  tks  chancellor  and  rea^ 
toning  in  tupport  of  kit  decree.  Colt  v. 
Lasnier.  320 

I.  The  general  rales  as  to  who  are  necessary 
parties  in  a  court  of  equity,  adverted  to  as 
laid  down  by  different  chancellors  lUid 
judges.  Per  Bettty  C.  Judge^  titting  for  the 
chancellor^  and  reatoning  in  support  of  hit 
opinion  that  a  new  party  thould  be  tntrodu* 
ced.  id 


4.  The  ordinary  course  in  chanoery,  where  a  6.  It  teemt  tl 
want  of  proper  parties  appears  at  the  hear-  the  plaintit 
ing,  is  for  the  cause  to  stand  over  in  order        he  ia  seise 
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poneesioA ;  and  that  a  mera  ri|;ht  aif  entry 
will  not  satisfy  the  avorment;  and  that, 
consequently,  a  subsisting  adverse  posses- 
sion of  the  defendant,  though  short  of 
twenty  years,  is  a  bar.  580 

7.  It  stems  that  a  duseisw  or  an  adwrae  pot' 
session^  though  they  may,  in  some  respects 
differ  in  meaning,  will  either  of  them,  as  be- 
tween tenants  in  common,  destroy  their 
common  possession,  and  thus  bar  a  suit  for 
partition  between  them;  and  either  will, 
after  20  years,  bar  the  entry  of  the  tenant 
in  common,  who  is  out  of  possession.      id 

8.  But  if  adverse  possession  differ  from  dis- 
seisin in  this  :  that  the  adverse  possession  of 
one  tenant  in  common  will  not  divest  the 
seisin  of  the  other  tenants  in  common  till  it 
tolls  their  entry  -,  yet  alter  it  continues  20 
years,  thus  tolling  their  entry,  and  leaving 
them  a  mere  rif^ht,  it  then  destroys  the  com- 
mon seisin,  and  so  bars  a  writ  of  partition,  imt 
a  proceeding  for  partition  under  the  statvte, 
(sees.  36,  ch.  100, 1  R.  L.  507.)  The  co-ten- 
ants out  of  possession  are  thus  put  to  their 
writ  of  right,  to  recover  their  share  and  gain 
their  seisin,  before  they  can  mantain  par- 
tition, id 

9  A  judgment  in  partition  does  not  change 
the  possession  ;  but  in  an  ejectment  of  writ 
of  right,  it  would  be  condusiTe  between 
the  parties.  id 

10.  On  a  bill  for  partition  in  dianoery,  pos- 
session of  20  years,  adverse  to  the  plainliffj 
being  interposed,  the  cause  must  stand  over 
for  a  trial  of  the  title  at  law.  Pxa  Joncs, 
ChatiQfiUor,  delitsring  tk§  npiniim  of  ths 
eotirt.  id 

11.  When  in  a  pr«x;oeding  in  partition  nnder 
the  statute,  (sess.  36,  oh.  100, 1  R.  L.  507,) 
there  is  evidence  of  a  possession  20  years 
before  suit,  adverse  to  tike  petitioner,  the 
jury  should  be  instructed  that,  if  they  find 
such  adverse  possession  proved  to  their  sa- 
tisfaction, they  should  vender  their  verdict 
for  the  defendant.  id 

See  Dkkd,  28. 

PARTNERS  AND  PARTNERSHIP. 

1.  The  admission  of  one  partner,  either  of  an 
account  or  any  fact,  made  after  the  dissolu- 
tion of  the  partnership,  is  not  admissible  as 
evidence,  to  affect  any  other  member  of  the 
firm.    Baker  v.  Stackpoole.  420 

1.  Partners  in  the  practice  of  physic  are  with- 
in the  law  merchant,  which  excludes  the 
ju$  aecrtsesndi  between  tradevs.  Allen  v. 
Blanchard.  631 


3.  The  widow  of  a  deoeaaed  partner  Is  sol  a 
ooropetent  witness  for  the  surviving  part- 
ner, in  an  action  by  him  as  snch.  631 

4  Nor  will  a  release  firom  her  to  liim  of  aL 
her  iniereat  in  the  particular  claim,  vender 
her  competent.  Whether  snch  a  relewe 
would  bar  her  claim  to  a  share  c£  tiie  earn 
recovered,  it  not  being  to  the  personal  repre- 
■entatives  of  her  husband?    Queie.         id 

5.  Where  a  suit  is  brought  by  a  aorviving 
partner  as  such,  if  he  fails,  the  estate  of  the 
deceased  partner  is  liable  to  oontribote  to 
the  costs ;  and  the  assets  of  a  deceased  psxt- 
ver  are  li^le  for  the  debts  vf  the  firm,  if 
they  cannot  be  collected  of  the  survivor,    id 

See  Eviscicc^  22. 
PATENT. 

See  EvmswcB,  28.  Miutabt  Bomnr  Lainn, 
2,4. 

PAYMENT. 

1.  A  general  payment  by  a  debtor  who  owes 
his  creditor  on  two  accounts,  may  be  applied 
by  the  latter  to  either.  Per  Woodworth, 
J.  delivering  the  opinion  of  the  court. 
Niagara  Bank  v,  Rosevdt.  409 

2.  But  if  one  of  the  debtor's  liabilities  be 
^  contingent,  as  if  his  creditor  be  his  endoiser 

or  surety,  not  having  paid  the  money,  the 
latter  cannot  apply  the  money  paid  to  this 
account.  Per  Woodwo&th,  J.  deHvering 
the  opinion  of  the  court,  id 

3.  A  person  indebted  to  the  same  creditor  on 
different  accoimts  or  demands,  and  making 
payment,  may  apply  the  payment  to  which 
account  or  demand  he  pleases;  and  if  he 
fails  to  make  the  application,  the  creditor 
may  apply  the  payment  to  which  account 
or  demand  he  pleaaes.  Baker  v,  Stack- 
poole. 420 

4.  Where  neither  party  makes  an  appropria- 
tion, the  law  will  appropriate  the  payment 
Qpon  certain  rules  of  presumption.  The 
authorities  to  this  point  examined.  id 

5.  Where  A.  has  a  demand  against  B.  and  C. 
and  a  more  recent  demand  against  B,  alone, 
who  makes  an  indefinite  payment,  eewtiU, 
the  law  will  appreciate  the  payment  fiist 
to  the  extinguishment  of  the  in<tividBal  de> 
mand ;  and  then  the  re^due,  if  any,  to  the 
extinguishment  of  the  joint  demand,  though 
if  both  demands  were  against  B.  alone,  it 
might  appropriate  the  payment  first  to  the 
extinguishment  of  the  oldest  daht.  id 


6.  Bat  in  such  cue  A.  cannot  wait,  after  the 
payment,  till  £.  becomes  £arther  indebted, 
and  tb^n  appropriate  the  pajrment  to  the  <&- 
tingiiUhment  of  the  neWiy  created  demand, 
leaving  the  previous  demands  unpaid.  420 

7.  In  no  case  can  a  creditor  who  receites  pay- 
ment generally,  retain  and  appropriate  it  to 
the  extrngaishmeDt  of  a  demand  created 
after  the  payment,  learing  a  prior  detnand 
unpaid.  id 

8.  If  a  debtor  owe  hia  creditor  several  debts 
upon  distinct  causes,  and  paga  him  a  sum 
01  money,  he  (the  payor)  has  a  right  to  say 
to  which  debt  or  debts  the  money  shall  be 
appropriated,  provided  he  directs  this  at  the 
time  of  the  payment ;  but  if  he  does  not  so 
direct,  the  creditor  may  apply  it  as  he  pleases. 
And  itmb.  where  it  is.  in  the  nature  of  the 
thing,  indifferent  to  the  debkv  to  which  debt 
the  payment  shall  be  applied,  and  the  debtor 
does  not  direct,  the  creditor  may  make  the 
application  at  any  time  after  the  pasrment. 
Pattison  v.  Hull.  747 

0.  Where  the  debts  due  by  a  debtor  to  his  cre- 
ditor are  of  different  characters,  and  a  gene- 
ral payment  is  made,  and  neither  party  ap- 
plies the  payment  at  tiie  time,  the  law  will 
then  apply  it,  upon  the  presumed  intention 
of  the  debtor,  to  that  debt,  a  relief  firokn 
which  will  be  most  beneficial  to  him.       %d 

10.  Thus,  if  the  debts  be  a  mortgage  and  ao- 
oount,  or  judgment  and  account,  the  law 
will  apply  the  payment  to  the  mortgage  or 
judgment  in  preference  to  the  account,  be- 
cause the  former  would  bear  most  heavdy 
on  the  debtor.  ii 

11 .  Parallel  between  the  dvil  and  common  law 
as  to  the  application  of  payments.    Note  (&) 

•     to  this  case.  uC 

See  Bavks.    ComxvBVttov. 


PEEJUEY. 
See  Slamdxb,  3. 

PLEAI>INGS  m  CHANCEET. 

tn  chancery,  a  defendant  (like  a  witness  at 
law)  is  not  bound  to  answer  to  facts  whicb 
may  criininsie  or  subjeot  him  to  a  penalty. 
He  may  demur  to  the  discovery ;  but  this 
does  not  affect  the  relief.  Per  Stsbbuis, 
senator.    Lambert  «.  People.  578 

PLEAS  AND  PLEADING. 
t.  Pieoedent  of  a  decUuratioii  for  fimttd  in  the 


sale  of  a  chattel,  both  as  to  fortn  ar 
stanoe.    Corwin  v,  Davison. 

2.  In  declaring  for  a  fraud  in  represei 
inaehiae,  on  sale  of  the  patent  right 
pable,  If  constructed  and  worked  as  dc 

*  by  the  defendant,  of  performing  a 
quantity  of  labor,  and  averring  that 
so  constructed  it  would  not  perfo: 
work.;  hsld,  that  it  is  unnecessary 
forth  the  manner  of  the  constructioi 

3.  The  consideration  of  the  sale  need 
set  forth  particularly.  It  is  enough 
a  valuable  consideration  was  paid,  < 
the  plaintiff  satisfied  the  defendant,  i 
any  thing  more. 

4.  It  is  enough  to  aver  that  the  defend 
irauded  the  plaintifif^  without  showi 
means  he  used. 

6»  In  declaring  for  a  fraud  in  the  saJ 
chattel,  it  is  not  necessary  to  set  ou 
the  contract  or  consideration.  Ac 
on  special  demurrer.  % 

6.  Precedent  of  a  dectarsition  in  deb 
judgment  in  a  justice^s  court.  Sn 
Mnmford. 

7.  It  is  sufficient  to  say  that  the  party 
ered  so  much  (a  sum  within  the  ji 
jurisdiction,)  for  such  a  cause,  (being 
ter  within  his  jurisdiction,)  without 
forth  any  of  tiie  previous  proceeding 

8.  The  declaration  on  a  justice's  jnc 
averred  a  recovery  for  a  debt,  and  t 
oents  for  the  parly's  damages,  as  i 
reason  of  detaining  the  debt,  as  for  hi: 
&o.  Proof  of  $60  debt  and  93  cent 
Ssid  no  variance. 

9.  The  terms  used  in  the  declaration  in 
eosfff  only. 

10.  An  order  was  to  deliver  goods  to  '. 
pleading,  it  was  averred  that  the  gooc 
to  be  delivered  to  £,  or  order ;  hold,  n 
ance,  the  words  or  ordor  not  being  nu 
not  set  forth  as  matter  describing  the 
ment.    Bailey  «.  Johnson. 


11.  In  assumpsit,  where  the  plaintiff  d 
in  several  oounts,  he  cannot  be  con 
on  the  trial  to  elect  which  count  1 
prtteed  upon.    Norris  v.  Durham. 

12.  Where  the  deelafation  contains 
ttpon  a  special  eontraet  unexecuted, 
is  proved,  and  an.  extension  or  alti 
t>f  the  contract  is  shown,  tYse  p\aint\i 
not  recover  at  ^  heoana©  of  varUna 
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13.  Four  counts  were  on  a  special  contract  to 
cai-ry,  and  thQ  fiftft  against  the  defendant  as 
a  oommon  carrier.  The  special  contract  to 
carry  being  proved,  and  evidence  given  to 
vary  the  terms  of  it,  heldy  the  jury  should  be 
charged  that  if  they  believed  the  parties  had 
vari^  the  terms  of  it,  they  should  find  for 
the  defendant ;  for  he  would  not  be  liable  as 
a  common  oarrior,  but  only  on  the  jEipecial 
contract.  151 

14.  The  omission  to  assign  a  breach  to  one  of 
several  tounts  in  assumpsit,  is  aided  by  the 
verdict,  and  may  be  amended.  Wood  v, 
the  Jefferson  County  Bank.  194 

r 

15.  The  requisites  to  give  the  JeffiBrson  County 
Bank  existence  as  a  corporation  according 
to  the  statute,  (seas.  39,  ch.  231,)  pleaded 
and  set.  forth  particularly  in  reply  to  a  plea 
of  nul  ti0l  eorporaiion,  put  in  at  the  suit  of 
the  bank,  and  issues  taken  upon  those  sev- 
eral requisites  in  a  rejoinder.  id 

16.  Though  a  party,  u^  pleading  matters  which 
constitute  his  righ^  (e.  g,  the  organization 
of  a  bank  under  its  charter)  set  fcrth  more 
matters  than  are  necessary,  upob  which, 
with  those  that  are  necessary,  issue  is  join- 
ed, yet  he  need  prove  those  matters  alone 
which  are  necessary.  id 

17.  Thus,  where  a  bank  having  waM  on  a  note, 
replied  to  a  plea  of  mr/  rt*/  anponUioit,  (in- 
stead of  demurring  as  it  might)  setting  forth 
all  the  «tcps  msde  necessary  by  the  act, 
(sess.  39,  ch.  231,)  to  give  it  existence  as  a 
corporation,  .vrith  divers  others ;  upon  all 
which  matters  issue  was  joined  ;  yet  kM, 
that  at  the  trial,  it  need  prove  no  more 
than  would  be  necessary  upon  the  general 
issue.  i4 

18.  The  plea  of  nul  titl  corporation  is  bad  on 
special  demurrer.  id 

19.  Though  the  legal  effect  of  altering,  by  con- 
sent of  parties,  the  time  limited  to  do.  an 
act  («.  g,  to  mske  an  award)  in  the  oondition 
of  a  bond,  leaving  the  original  date  to  stand, 
is  to  destroy  the  bond  as  a  pre-existing  one, 
and  to  give  It  efifect  only  from  the  time  of 
the  alteration,  yet  the  bond  may  be  declared 
on  as  bearing  its  original  date,  with  or  with- 
out an  averment  that  it  was  delivered  after- 
wards.   Tomkins  v.  Corwin.  ^  255 

20.  A  bond  for  performing  an  award  was  da- 
ted the  19th  of  SepUmber^  1825,  and  condi- 
tioned that  the  award  should  be  made,  &o. 
on  or  before  the  31  st  of  Deeembor  then  next ; 
and  afterwards  the  parties  extended  the  time 


for  the  award  twice,  by  erasure  and  inisv* 
lineation ;  and  the  last  time,  to  the  18th  of 
January^  1^26.  Beld^  that  the  plaintiff 
might  either  declare  on  the  bond  simply,,  an 
both  dated  afid  made  on  the  I9th  of  Sep* 
tembery  or  as  dtUedihaX  day  and  made  after' 
vforde,  255 

21.  Where  the  merits  of  the  case  are  affected 
by  the  time  when  a  deed  becomes  valid^  the 
time  of  delivery  should  be  stated  and  shovni*, 
for  the  delivery  gives  it  efifect  as  a  deed. 
Otherwise,  where  time  is  inmiateiial.       id 

22.  A  contract  may  be  set  forth  In  pleading 
according  to  its  legal  effect,  though  this 
vary  from  the  precise  words.  id 

23.  A  deed  execu^  on  a  particular  day,  may 
in  general  be  pleaded  as  made  on  any  other 
day.  id 

24.  Tho  supreme  court  have  often  held,  that  in 
pleading  time,  the  words  next  or  then  next 
may  be  considered  as  referring  to  the  dmf 
.of  the  month,  and  not  the  month  itself,   id 

25.  A  plea  to  an  avowry  or  cognizance  need 
not  sllege  any  place  of  taking.  It  is  enough 
that  it  refer  to  the  property  mentioned  in 
the  declaration  and  avowry  or  cognizance. 
Judd  «.  Fox.  259 

26.  The  declaration  in  replevin  stated  the 
chattels  to  be  the  property  of  the  plaintiff, 
and  to  have  been  taken  from  the  building 
of  a  third  person.  Avowry  and  cognizance. 
Flea  to  the  avowry  and  cognizance,  that  the 
property  and  pctteeeion  of  the  chattels  were 
in  the  plaintiff.  Jleld^  no  departure  from 
the  declaration ;  for  the  plea  did  no  more 
than  render  certain  what  was  not  in  terms 
alleged  by  the  declaration ;  but  which  was 
perfectly  consistent  with  it.  id 

27.  A  special  plea  in  bar,  affirming  a  fact  in 
avoidance  of  the  action,  admits  the  caus<* 
of  action  stated  in  the  declaration.  {E.  g, 
plea  of  payment  to  a  dedaration  on  a  judg- 
ment.)    Raymond  v.  Wheeler.  295 

28.  In  pleading,  a  fact  asserted  on  one  side 
and  not  denied  on  the  other,  is  admitted. 

id 

39.  Non  ut  factum  pnts  in  lasne  the  eKeention 
of  the  deed  only.  Every  material  aver- 
ment, beside  that  of  execution,  is  admitted. 
Bale  V.  Brf>osevelt.  307 

30.  And  this,  though  the  plaintiff  stipulate 
'that,  under  the  plea^  the  defendant  may 
give  any  special  matter  in  evidence  as  if 
pleaded.  ^ 
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SI.  What  may  be  given  in  evidenoe  upon  non 
sstfacium.  Per  Savaok,  Ch.  J.  in  i^gn- 
Uig  reasons,  and  per  Datan,  senator.    307 

32.  The  declaration  was  on  a  covenant  to 
pay  $4,400;  breach,  that  the  defendant 
had  not  pud  ^4,000 ;  and,  per  Yixlb,  se- 
nator, this  is  a  good  breach.  id 

S3.  It  merely  limits  the  damages  to  the 
amount  of  the  breach  asuigned.  id 

84.  The  covenant  with  the  plaintiflf  was  to 
pay  the  TJ.  S.  $1,150,  and  the  plaintiff  the 
residue,  in  notes  at  6,  12  and  18  months ; 
breach  that  the  covenantor  had  not  paid 
the  plaintiff  in  the  manner  mentionMlin 
said  agreement;  held^  a  good  assignment 
of  breach.  id 

35.  The  proceedings,  sentence,  execution  and 
levy  aod  nale  under  the  sentence  of  a  regi- 
mental court  martial,  pleaded  and  set  forth 
in  an  avowry  and  cognizance,  of  goods  and 
chattels  taken  in  virtue  of  the  execution. 

id 

See  Appeal  pkom  a  Jvsticx's  Couxt,  2, 
Aeekst  of  JuDOMBirr,  2,  3.  Con- 
spiBACT.  Costs,  2.  Escapk,  1,  2,  3. 
Indjctsiknt.  Partition,  5,  6.  Plbad- 
iiiGS  IN  Chancery.  Scire  Pacias. 
Set  Off.    Slander,    1. 

PLEDGING. 

See  Trover,  1. 

POSSESSION. 

See  Ejsoticent,  1,  11.    Evidence,  1. 

PIACTICE. . 

Where  oounsel  rose  to  address  the  jnxy,  and 
the  jndge  told  him  he  should  charge  against 
him,  and  he  did  not,  therefore,  address  the 
jury;  keldf  that  this  was  a  voluntary  re- 
linquishment of  the  right  to  address  them, 
and  not  compulsory  by  the  deeieion  of  the 
judge.    Jackson  «.  Cody.  140 

See  Ahendkent.  Appeal  frok  the  Cottrt 
OF  Chancery  to  the  Court  of  Errors. 
Arrest  of  Judgment.  Deed,  37.  Eject- 
ment, 10.  Error.  Evidence,  9  to  12,  28, 
30,  31.  Practice  of  Chancery.  Prao- 
TiOE  in  Criminal  Cases.    Eules. 

PRACTICE  OF  CHANCERY. 

1.  Where  a  bill  against  several  defendants 
makes  an  admission  Davorablo  to  some^ 


against  whom  the  bill  is  taken  pro  eon/euo^ 
but  the  admission  is  unfavorable  as  to 
others,  who  appear  and  take  Lssue,  and  dis- 
prove tt,  it  must  yet  be  taken  as  true  in 
respect  to  those  who  did  not  answer.  Pat- 
tison  V.  Hull.  747 

2.  Thus,  where  a  bill  for  foreclosure  of  a 
mortgsge  stated  that  the  first  instalment 
which  fell  due  on  the  mortgage  had  been 
paid,  to  which  bill  the  mortgagors  and  divers 
incumbrancers  were  made  parties ;  and  one 

-  set  of  incumbrancers  appeared  and  claimed 
that  the  instalment  had  not  been  paid,  but 
was  due  and  belonged  to  them,  and  claimed 
that  the  foreclosure  should  proceed  as  well 
for  that  as  the  residue  of  the  mortgage  debt ; 
and  established  this  claim  in  proof;  but  the 
bill  was  taken  pro  eonfesso  against  all  the 
other  defendants ;  held  thai,  a;*  to  the  latter, 
.the  instalment  must  still  be  taken  as  paid, 
though  otherwise  as  between  the  parties  li- 
tigant. S4m6.  that  to  warrant  a  foreclosure 
for  the  whole  debt  against  all  the  defendants, 
a  cross  bill  should  have  been  filed.  id 

3.  Semb.  a  cross  bill  is  always  necessary 
where  the  defendant  is  ei^titled  tv>  some 
positive  relief  beyond  what  the  scope  of  the 
complainant's  suit  will  afford  him.  id 

4.  A  decree  of  sale  on  foreclosure  of  a  mort- 
gage is  not  to  be  made  till  the  master's  re- 
port on  the  account  shall  be  confirmed,   id 

5.  A  master  may,  after  a  hearing  l^efore  him 
on  reference  is  closed,  and  before  he  has 
settled  the  draft  of  his  report,  receive  further 
evidence,  if  he  be  satisfied  that  it  was  dis- 
covered after  the  first  hearing.  id 

See  Costs  in  Chancery.      Parties,  2,  3,  4, 
5.    Partition,  3,  4,  10. 

PRACTICE   IN  CRIMINAL  CASES. 

Practice  and  practical  forms  of  removing  an 
indictment  from  the  oyer  and  terminer  to 
the  supreme  court,  after  conviction,  where  a 
question  of  law  is  reserved  at  the  trial,  and 
the  convict  is  in  prison.  Vide  fuoes  {6)  (e) 
and  [d)  in  conneetion  with  the  principal  ctue. 
?eoili^  V.  Van  Santvoord.  655 

See  Witness,  4  to  10. 

PRACTICE  OF  THE  COURT  OF 
ERRORS. 

•  See  Rules. 

PRINCIPAL  AND  SURETY. 

1.  It  is  no  ansyrer  for  the  sureties  in  an  ao* 
tion  on  a  bond  by  a  depute  sheriff  given  tt 


the  sheriff,  for  th«  fuihful  performance  of 
the  duty  of  the  deputy,'  JcC;  that  before  the 
alleged  default  of  the  deputy,  he  ha^  become 
insolvent,  in  consequence  of  which  the  sure- 
ties requested  the  sheriff  to  remove  him 
from  his  office.     Andrus  v.  Bealls.         693 

2.  It  is  no  defence  for  sureties  in  an  action  on 
their  boud  of  indemni^,  that  the  obligee 
neglected  to  defend  the  suit  against  him,  by 
which  he  was  damnified  within  the  terms 
of  the  bond.  id^ 

3.  Thus,  where  a  deputy  sheriff  collected 
money  on  a  Ji.  fa.  and  neglected  to  pay  it 
over ;  and  the  sheriff  being  attached  for  not 
returning  the  writ,  paid  the  money  volun- 
tarily, without  defending  the  attachment 
suit ;  yet  heid^  that  the  sureties  in  the  bond 

.  of  indemnity  given  by  the  deputy  to  the 
sheriff,  were  liable.  id 

See  Contribution. 


PEOMISE 

A  promise  in  writhig  unsealed,  not  fbr  £he  pay- 
ment of  money,  is  void,  unless  it  either  ex- 
press a  consideration,  or  some  consideration 
be  shown  by  averment.  People  v.  Shall.  778 

See  FoRGKRT,  Frauds,  Statutb  op,  2,  S. 


rantor ;  bnt  ilie  burthen  of  proot,  ■§  to  vaat 
of  ^e,  lies,  in  such  case,  on  the  warrantee. 
Per  eur.  argiando^  on  the  authority  of  Ha- 
nulton  V.  Cutts,  (4  Mass.  Rep,  349.)     154 

5.  One  promises  to  indemnil^  a&oCher  against 
a  trespass.  On  suit  for  the  trctpsas,  the 
latter  gives  a  cognovit.  The  burthen  lies 
with  him  to  prove  the  cognovit  waa  not  for 
too  much.  So  if  ^e  agent  of  the  latter 
give  a  cogTwvit  for  a  sum  which  his  princi- 
pal pays.  id 

PRX)MISSOBY  NOTE. 

1.  Aliolder  of  a  promissoiy  note  ghrmgtimo 
to  the  maker,  to  ^e  prejudice  of  the  endor- 
ser, discharges  the  lfttt«r.  Wood  v.  Jeffersni 
County  Bank.  194 

2.  An  agreement  with  the  maker  to  prose- 
cute the  endorser,  and  if  the  debt  cannot 
be  collected,  then  to  receive  security  from 
the  maker  at  two  yeafs,  does  not  suspend 
the  right  to  sue  the  maker  at*any  time  befors 
the  suit  against,  and  failure  to  collect  of 
the  endorser.  id 

3  Whether  a  cashier  of  a-  bank  holding  a 
norte,  has  power  to  make  an  agreement  to 
suspend  the  payment  of  the  note  wi^KMit  Am 
conscmt  of  the  directors  ?    i^ere.  id 


PROMISE  OF  MDEMNITY. 

1.  A  promise  to  indemnify  against  a  trespass 
is  valid,  unless  the  promisor  show  that  the 
promisee  knew  the  act  to  be  a  trespass  and 
illegal.    Stone  v.  Hooker.  154 

2.  A  promise  to  indemnify  one.  against  a  tres- 
pass, includes  an  authority  to  the  promisee 
to  employ  and  indenmify  agents ;  and  if  he 
is  compelled  to  pay  such  agents  damages  re* 
covered  against  them  for  the  trespasSi  he 
may  recover  over  against  his  promisor,  tho 
same  as  for  damages  paid  by  the  promisee 
directly,  to  the  person  trespassed  upon,    id 

8.  Where  such  agents  were  sereraUy  sued  by 
the  person  trespassed  upon,  the  original 
promisor  having  notice,  one  of  them,  after 
trial  and  recovery  against  another  gave 
a  cognovit  in  his  own  suit,  and  paid,  and 
his  promisor  paid  him ;  heldt  the  agent  ap- 
pearing to  have  acted  in  good  faith,  that  the 
original  promisee  might  recover  the  amount 
of  what  he  thus  paid.  id 

4.  A  warrantee  of  land  may  abandon  posses- 
sion without  suit  J  and  if  the  title  be  in  fact 
defective,  may  stUl  recover  against  his  war- 


QITESTIONS  OF  LAW  AND  FACT. 

See  Advsrsr  Possession,  17.  Error,  4,  G. 
Evidence,  9  to  12,  40,  41,  42,  45,  40. 
Limitations,  Statute  o»,  8. 

R. 

RECITAL. 

See  Evidence  14,20.  JutwmRirri  akp  En- 

TtONS,  2)3. 

REGISTRT  OF  I)££B& 

See  Beris  9,  8,  4,  18,  14,  IS,  If,  17,  18,  19, 
20, 21, 22, 25,  20.  EnosiNS,  80, 31,  SS,  35. 
MiLiTARt.  Bounty  Lanj>8,  3.    Mortoagb, 

REGUUE  GENERALES. 

See  Rules. 

RELEASE. 

1.  An  agreement  or  covenant  not  to  nie  com 
of  several  promissors,  is  no  release  of  the 
others,  though  made  upon  good  oenaidn** 
tion.  CatskiU  Bank  «.  Mesaengsr.  87 


3.  Otherwise  of  a  technical  release. 


37 


See  Evidence,  21,  22.  Executors  aicd  Ai>- 

MJNISTRATORS,  1.  PARTNERS  AND  PaRTNSE^ 
SHIP)  4. 

EEPLEVIN. 

Beplevin  lies  for  goods  taken  in  execution; 
they  not  being,  at  the  time,  in  possession 
of  the  debtor  in  the  execution.  Otherwise, 
if  in  his  possession.    Judd  v.  Pox.        259 

See  Pleas' AND  Pleading.  25,  26,  35, 

EEPRIEVE. 

S«e  Court  of  Oyer  and  Terbuiibr. 

EESEEVATION. 

See  Landlord  and  Tenant,  1,  4. 

EES  GESTiB. 

See  Evidence,  44. 

RULES. 

Ge&eral  rules  of  the  oourt  of  errors,  adopted 
A^  16th,  1827.  387  to  293 


SALE  AXD   DELIVEET  OF  GOODS. 

See  Frauds,  Statute  of,  1.  Infant.  Order 
FOR  Goods,  6. 

SCIRE  FACLA.S. 

Record  of  proceedings  in  «e».  fa,  on  a  judg- 
ment in  debt  on  the  surety  bond  of  a  deputy 
sheriff^  including  the  writ  or  declaration, 
pleas,  &o.    Andrus  v.  Bealls.  683 

SEAMEN. 
See  Seamen's  Wages. 

SEAMEN'S  WAGES. 

1.  Wages  cannot,  in  general,  be  recovered  by 
a  seaman,  where  no  freight  has  been  earned, 
and  there  is  no  fault  of  the  master  or 
owners  occasioning  the  failure.  Van 
Beuren  v,  Wilson.  158 

2.  It  is  not  sufficient  to  entitle  seamen  to  wa- 
ges, that  the  freight  be  lost  without  their 
fault.  It  must  be  owing  to  the  fraud  or 
•tfaer  wrongful  act,  or  some  fault  of  the 


master  or  owner ;  or  at  least  some  act  or 
omission  on  the  part  of  the  master  or  owner 
over  which  the  seamen  can  have  no  possible 
control.  158 

3.  The  defendant  shipped  the  plaintiff,  a  sea- 
man, on  a  voyage  fiK>m  New  Yori  to  Newry 
in  Ireland,  and  thence  back  to  a  port  in  the 
Umted  Suuee :  and  the  vessel  was  libelled 
in  the  IrUh  admiralty  by  one  pretending  to 
be  owner,  and  the  crew  turned  ariiore,  and 
discharged  by  the  captain.  The  vessel  was 
detained  more  than  a  year,  and  was  finally 
restored ;  but,  in  the  mean  time,  had  become 
■o  much  deteriorated  as  to  be  unworthy  of 
repair,  and  was  abandoned  in  Imland  to  "dn 
nnderwriters,  and  never  returned  to  the  Uni^ 
ted  States.  Held,  that  this  was  not  the  ex- 
ercise of  that  superior  force  over  the  vessel, 
which  should  exempt  the  owners  from  liabi- 
lity to  pay  the  plaintiff  his  wage^,  or  dam* 
ages  for  discharging  him  from  the  return 
▼oys^ ;  and  heldy  also,  that  the  master  and 
owners  were  not  entirely  free  from  fault ; 
that  they  were  bound  to  understand  and  risk 
their  title ;  or,  if  it  was  contested  in  a  mere 
civil  proceeding,  to  take  effectual  means  for 
liberating  it,  if  possible,  on  security,  jwn- 
dmtte  Ute;  so  as  to  prosecute  the  voyage, 
and  enable  the  vessel  to  earn  freight.       id 

4.  An  action  will  not  lie  at  the  suit  of  a  seaman 
against  l^e  owners,  under  the  act  of  congress, 
(7  Cong.  seas.  2,  ch.  62,  ^  8.)  And  see 
Ogden  V.  Orr,  ( IS  Johns.  143,  5.  P. )      td 

SEISIN. 

See  Partition,  5,  7,  8. 

SET  OFF. 

1.  In  an  action  on  a  judgment  in  the  name 
of  a  judgment  creditor,  for  the  benefit  of  an 
assignee  of  the  judgment,  the  defendant 
cannot  set  off  a  debt  due  to  him  from  the 
assignee.    Raymond  «.  Wheeler.  295 

2.  A  plea  of  set  off  is  inadmissible  under  the 
sUtute,  (1  R.  L.  515.)  The  defendant  can 
avail  himself  of  a  set-off  by  notice  only  with 
the  general  issue.  id 

3.  In  an  action  by  one  in  his  own  name,  for 
a  debt  due  to  him  in  trust  for  another,  the 
defendant  cannot  set  off  a  demand  against 
tlie  etstui  que  trust.  id 

4.  Where  W.  assigned  a  judgment  in  his  fa-' 
vor  to  L.  Sc  jr.,  who  gave  notice  to  the 
debtor,  and  then  assigned  to  IS.,  who  .as- 
signed to  another,  notice  of  the  two  last 
assignments  not  being  given  to  l^e  debtor, 
in  debt  on  this  judgment  by  the  last  aa< 


Bignee,  in  the  name  of  TT.,  hsld^  that  the 
debtor  could  not  set  off  a  demand  due  to 
him  from  £.,  though  it  was  due  from  R, 
wh^e  he  owned  the  judgment  295 

See  Banks,  5,  6,  7,  8,  9, 10,  11.    MoaxOAOE, 
10,  11,  12. 

SHERIFF. 
See  Escape.    Judoxxnts  atcd  Exxcutiors, 

7,  8.      PUNCIPAL  AND   SuRBTT. 

SHERIFFS  DEED. 

See  JuDOMWiTs   and   Ezbcutions,    2,    3, 

6,  7. 

SHERIFF'S  DEPUTY. 

See  Judgments  and  Executions,  7.    Prin- 
cipal AND  Surety.    Scire  Facias. 

SLANDER. 

1.  In  slander,  where  the  words  are  not  action- 
able, in  themselves,  but  become  so  by  ex- 
trinsic circumstances,  these  must  be  averred 
and  proved.    Bullock  v.  Koon.  30 

2.  The  best  evidence  must  be  produced ;  and 
where  the  charge  was  of  swearing  false  be- 
fore arbitrators,  and  the  submission  ap- 
peared to  have  been  by  bonds ;  held,  that 
they  must  be  produced,  and  the  submission 
could  not  be  shown  by  parol.  id 

3.  In  such  case,  as  on  an  indictment  for  per- 
jury, enough  must  be  shown  to  give  the 
court  or  magistrate  administering  the  oath 
jurisdiction.  Enough  must  be  proved,  also, 
to  show  the  materiality  of  the  testimony. 

id 

SOLDIER. 
See  Military  Bounty  Lands. 

SPECLAL  PROPERTY. 
See  Trover,  8. 

STATUTE 


STATUTES  CONSTRUED,  EXPLAINED. 
OR  CITED.      . 

1813,  April  2,  Sess.  36,  ch.  50,  1  R.  L.  50(» 

( Judgments  and  Executions. )  73 
1794,  January  8,  Sess.  17,  ch.  1, 1  R.  L.  209. 

( Military  Bounty  Land. )  94,  140 

1794,  March  7,  Sess.  17,  ch.  44,  1  R.  L.  211. 

( Militaiy  Bounty  Land. )  94 

178G,  Feiruary  26,  Sess.  11,  ch.  44, 2  Gntn^ 

leaf,  99.     (Deeds.)       ,  04 

1820,  April  14,    Sess.    43,    ch.    245,    §    B. 

(Deeds.)  94 

1813,  Apra    12,    Sess.    36,    ch.    97,    4    1.  - 

(Deeds.)  '.     94 

1813,  April    12,    Sess.    36,    ch.    97,    §   4, 

( Deeds. )  120 

1818,  April  10,  Sess.  41,  ch.  94,  4  9.  (Tran- 

script  of  Justice's  Judgment )        182 

1824,  Aprtl  12,  Seas.  47,  ch.  238.  (Tran- 
script  of  Justice's  Judgment. )        182 

1816,  Aprtl  17,  Sess.  39,  ch.  231.  (Jefferson 
County  Bank.)  194 

1785,  March  16,  Sess.  8,  ch.  39.  (Parti- 
tion. )  241 

1803,  Aifril  5,  Sess.  26,  ch.  88,  §  8.  (De- 
scents.)  254 

1813,  April  8,  Sess.  36,  ch.  80,  ♦  7,  1  «.  L. 
305.     (Descents.)  254 

1813,  Apra  5,  Sess.  86,  ch.  56,  ♦  1,  1  it.  L. 
515.     (Setoff.)  295 

1813,  March  10,  Sess.  36,  ch.  32,  M,  1  i2.  i. 
372.     (Mortgages.)  316 

1825,  April  21,  Sess.  48,  ch.  325,  4  17.  (In- 
solvent  Bank.)  409 

1813,  March  5,  Sess.  36,  ch.  23,  4  1,  1  «.li. 
364.     (Wills.)  437 

1813,  April  12,  Sess.  36,  ch.  100, 1  J2,  L.  507. 
(Partition.)  530 

1787,  Febntary  26,  Sess.  10,  ch,  44,  §  11,  1 
R.L,  78.   (Frauds,  Statute  of.)    639 

1820,  April  12,  Sess.  43,  ch.  184,  §  3.  (  Judg- 
ments and  Executions. )  641 

1790,  AprU  6,  Sess.  13,  ch.  59,  f  5,  2  GVwws- 
Uaf,  333,  4.  (MiUtaiy  Bounty 
Land.)  664 

1807,  AprU  3,  Sess.  30,  ch.  114.  (Land 
granted  to  John  M'Loughry.)  664 

1803,  Apra  4,  Sess.  26,  ch.  88,  §  1.  (De. 
scent.)  664 

SURETY. 
See  Pi  .iccipal  and  Surety.     Usury,  S    7 


'a wo  statutes  shall  stand  together,  and  both 
have  effect  if  possible ;  for  the  law  does  not 
favor  repeals  by  implication :  and  all  acts 
in  pari  mafria  should  be  taken  together, 
as  if  they  were  one  law.  M'Cartee  v.  Or- 
phan Asylum  Society.  437 

See  Affidavit.     Corporation,   Statutes 
Construed^  Ezflaimed,  or  Cited. 


TENANT  IN  COMMON. 

1.  On  the  death  of  a  man,  intestate,  leaving 
personal  property,  of  whidi  one  of  two  dis- 
tributees takes  possession,  he  is  a  tenant  in 
common  with  the  other:  and  trover  will 
not  lie  at  the  suit  of  the  other,  unless  tht 


property  be  sold  or  destroyed  by  the  pos- 
Hyde  «.  Stone.  330 


2.  One  tenant  in  common  cannot  like  a  part- 
'  ner,  sell  the  whole  interest  of  his  co-tenant. 

If  he  do  so,  trover  lies  by  the  other.         id 

3.  By  marriage,  the  property  in  posAession 
of  the  wife  passes  to  the  hasband ;  and  if . 
her  interest  be  that  of  a  tenant  in  common, 
Her  husband  becomes  a  tenant  in  oommon. 

id 

4.  In  trover  by  one  tenant  in  common 
against  his  co-tenant,  where  it  appeared 
that  the  defendant  admitted  that  some  of 

.  the  chattels  were  lost  and  destroyed ;  but 
did  not  say  by  himself^,  and  they  had  before 
been  in  possession  of  his  wife,  by  mar- 
riage with  whom  he  acquired  his  interest; 
hMj  that  it  should  be  putrto  the  jury 
whether  there  was  a  conversion  by  the  de- 
fendant, and  to  what  extent ;  and  though  he 
had  before  admitted  that  his  co-tenant  was 
entitled  to  a  certain  value,  or  4o  certain  ar- 
ticles which  he  ( the  defendant )  proposed  to 
deliver;  yet  held  that  the  judge  had  no 
right  to  direct  a  verdict  for  any  certain  sum ; 
but  the  amount  of  damages  should  be  put 
to  the  jury.  1-  id 

S  One  tenant  in  oommon  cannot  bring  an 
action  merely  for  dispossessing  him :  for 
his  right  is  not  superior  to  that  ox  the 
other.  id 

6.  One  tenant  in  oommon  entering  on,  or 
being  in  possession  of  lands  generidly,  shall 
be  presumed  to  have  entered,  or  taken  and 

.possessed,  consistently  vrith  the  common 
title  of  all :  and  in  such  case,  though  the 
possession  be  exclusive,  the  statute  of  lim- 
itations win  not  run  against  his  co-tenant ; 
but.  where,  by  some  notorious  act,  he 
claims  an  exclusive  right,  though  it  be  un- 
der a  title  which  is  void,  yet  the  statute 
shall  run  irom  the  time  of  such  claim. 
Jackson  v.  Tibbets.  241 

7.  Thus,  where  a  tenant  in  common  caused 
a  partition  to  be  made,  professing  to  bo 
under  the  act  of  1785,  ( 1  Jones  &  varick, 
201,)  which  was  void  in  law ;  yet,  he  hav- 
ing possessed  in  severalty  under  the  parti- 
tion for  20  years,  heid^  that  a  co-tenant 
was  barred  his  right  of  entry.  id 

See  AovsuK  Poasxssioii,  2,  8,  9,  10. 


TENANT  PER  AUTEE  VIE. 
See  Advbssi  Possbssiom^  7. 


XENDEE. 

A  tender  of  mon^y  due  upon  a  judgr 
does  not,  ptr  m,  discharge  it,  or  take  i 
the  lien  of  the  judgment  creditor ;  bi 
may  q^  redeem  upon  it  as  a  judgi 
creditor,  within  the  statute,  ( sess.  43, 
184,  8.  3.)     Law  v.  Jackson. 

TIME. 

See  InoxoTmIict,  2,  8.    Pleas  and  Pu 
XNO,  19  to  24. 

TEANSCEIPT. 
See  JiTsncs's  Couet,  1, 10, 11, 12,  l: 

TEESPASS. 

1.  Whoever  has  an  exclusive  right  in  the  i 
as  to  a  crop  of  wheat  growing  thereon,  i 
maintain  trespass  quare  dausum  fre 
Austia  o.  Sawyer. 

2.  A  i^aintiff  having  a  right  to  personal  ] 
perty  loaned  to  another,  for  an  indefii 
time,  may  maintain  trespass  lor  taking 
Orser  v.  Storms.  < 

8.  Where  a  fibther  loaned  two  cows  to 
daughter,  ^hich,  or  their  young,  contini 
in  her  possession  17  years,  wmh,  tha  fat 
might  maintain  trespass  for  taking  th 
or  their  young  from  the  possession  of  : 
daughter,  or  daughter's  husband. 

See  Costs.  .  £ vidbncs,  5.    PBoauss  of  ] 

DEMNITT. 
TEIAL. 

See  Eebok,  3.    Nsw  Tbul.    Pbactiob 
TEOVEE. 

1.  To  warrant  trover,  the  plaintiff  must  sho 
a  present  right  of  possession  in  the  chatt< 
If  it  appear  to  have  been  pledged  by  tl 
plaintifrs  vendor,  before  the  sale,  in  ord 
to  secure  a  debt  or  duty  to  a  third  perso: 
the  plaintiff  cannot  recover,  unless  he  sho 
such  debt  or  duty  to  have  been  discharge< 
or  that  the  operation  of  the  pledge  hi 
ceased  in  some  other  way.  Bush  v.  Lyon.  I 

2.  One  who  claims  propesty  in  himself  in  ^ 
chattel  in  question,  in  trover,  is  a  oomp< 
tent  witness  for  the  defendant  to  shoi 
such  property,  whether  it  be  special  or  gen 
eral.  i 

8.  The  finder  of  a  chattel  has  a  special  pro 
perty  in  it,  and  may  maintain  trover  agains 
any  one  who  shall  convert  it,  except  thi 
rightful  owner.  ICcLaoghlin  «.  Wiite.  e7( 


4.  But  the  rule  doea  not  ipplj^  to  the  finder  of 
»  obiose  in  action,  9,  g,  it  lottery  tioket,  67 Q 

d.  Where  Jtfl  found  on*  half  of  a  Lottery  tick- 
et, and  gave  it  to  IT*  And  PP.  wittdkectigna 
to  Ativerti^  itj  whicli  they  did^  but  no  owner 
came   for   it,  md  the  ticket  liriaily  drew 

f  $fiOOO,  which  W.  md  W.  receiv^,  keid  that 
they  were  not  accountable  to  Af.,  the  ^der 
for  one  tedf  of  tha  piiafl  tnoney,  id 

See  lENaifT  in  Comsion,  1,  3,  4^ 

XaUST  AND  TRUSTEE. 

See  1jsctm*mt,  3,  4.     Uast  akd  T&neTs* 

Mo&TSAQl,  1  to  4. 

USSS  AND  mUSTS. 

1.  Brief  hiaterio&L  visw  of  uaes  ind  trtiata. 
Per  Stebbi:<Sj  aenator.  McCajiee  v»  Or- 
phaa  Asylum.  Society.  437 

2.  It  hta  been  hdd  that  a  feoffment  My  the 
husband  to  A.  for  the  ubo  of  hia  wife,  b 
execut*'4  by  the  atatutu  of  uses,  though  ths 
hunbaod  oould  not  convey  difectiy  to  hJa 
wife,     P^A  SthbaimSi  Eiena^boi.  id 

3»  Ou  fkilure  of  &  truitbce,  a  court  of  equity 
will  appoint  auothei.  ?s.k  Sj^vbi^^ 
senator*  id 

4.  The  atatute  of  u«e»  will  not  eiecuto  a  um 
upou  a  ufle.     Pes  SrslfiiNS^  senator.        td 

6,  A  tru^t  shall  not  fail  for  want  of  a  truatee} 
and  c^eii  ehowmg  this.  p£a  Jo^£S  ehan^' 
oetloT}  argnmbdo  in,  mpp^rt  of  kit  dtaw  [ 
and  per  Sx  £  aBiN9}  aen  ator .  id 

SeeWiLt,  6,7,  J  1,15,  17* 


TTSUET. 

\k  An  a^eem^t  to  pay  mor«  tban  legal  in^ 
tereat  for  money  loaned,  on  note,  su(>h 
^agreemeut  being  made  at  th«  time  of  the 
loan,  i»  UAnrioua,  and  renders  the  note 
void,  though  the  note  on  its  face  be  for  the 
mere  amount  lent,  with  legal  interest  only. 
Merrills  tj.  Law.  65 

2.  But  if  the  agreement  to  pay  mote  than 
legal  interest  be  anbsequent  to  the  time  of 
the  loan,  though  such  agreement  be  uau- 
xioua,  yet  it  will  not  avoid  the  note.         id 

S.  Where  R.  wa*  applied  to  by  P.  for  a  loan 
of  money,  hut  not  havuig  it,  referred  P. 
i      ia  flon^io-lawi  whose  usage  he  aaid  it 


was  to  receive  7  per  cent,  hcsldw  legaJt  Ib* 
tereat,  and  by  acrajigemrut  between  hint* 
self  and  P.,  received  F,^t  unte  with  ui 
^idonser,  and  procure  the  moTiey  of  tui 
Bon- in-law,  at  the  rate  menfit^ned  by  hinSj 
on  hla  own  note,  which  he  •Ft'^rww.nJii  paidf 
and  gave  P,  credit  from  time  to  time  on 
P.^j  fluoceaaive  endoraal  notes,  hoiden  hf 
B.  hlmaelf ;  kHd^  that  £,  must  be  con- 
aidered  the  lender;  that  he  dul  not  atand  in 
the  light  of  a  met^  flurety  of  P,,  and  t)ut 
the  no  lea  taken  by  him  were  void.  Et«d 
V.  Smith,  64T 

4.  Where  the  original  loan  U  uauridust  all  tha 
necurities  therefor,  however  remote  or  often 
renewed,  are  void,  ii 

fi.  Where  one],  aa  agent,  lenda  money  for  m 
other,  at  an  uatirioua  rate  ^^f  ititerest,  mJ 
afterward  a  pay  a  him,  and  ttiJies  ercuritf 
from  the  borrower  in  hia  own  name,  it  ii 
void,  though  he  derive  no  b»^nefit  from  the 
loan,  and  the  premium  go  to  the  exclnsife 
benefit  of  the  principal.  W 

Oi  It  would  be  void  «ven  In  the  h&nda  of  a 
toAsj^  holder.  il 

7.  Whether  a  surety,  knowingly  becomin| 
bound  lot  and  paying  an  uaurlouA  loan, 
may  reeover  over  againat  hia  pxindpal? 
Queri!.  a 

See  K^cntSKT,  9* 
TAN  ILENSSELA£E%  MA, 


Bemarka  on  th«  death  and  oharaBtCT  gf  Ht* 
Henry.  M 

TENDOE  ANB  VENDEE. 

1*  A  vendor  of  land  has  a  lien  ucon  it  Ibrtks 
purcha^ie  money,  while  the  land  remaiai  in 
the  hands  of  the  vendee,  unle«  the  droim- 
atancea  show  an  Intention  not  to  reserve 
th9  iien.    Stafford  v.  Van  Eenaaelaer.     314 

2.  Stmb.  that  no  one  can  take  advanta|p  of 
an  implied  waiver  of  the  lien  by  the  Ten- 
dor,  except  a  hena  jSia  pui^^haacr  &om  il» 
vendee.  ^ 

See  Kvipm.HCE   5,    6.        Mo«t  Ha*  iJ> 
Eicsivan,  1,  %  3. 


VEILDICT. 
See£amom,4 


INBUX. 


833 


WAGEES. 

i.  AU  Wtgers  on  the  event  of  an  election  are 
illegal  and  void,  though  mtfde  after  the 
poll  of  election  is  closed,  if  before  the  oan- 
Tass  is  complete.    Rust  v.  Gott.  169 


2.  The'  state  canvass  of  an  election  is  not 
oonolttsivci  but.  may  be  enquired  into  by  a 
court  of  law,  un  its  coming  ooUaterally  in 
question.  td    6. 

8.  On  the  validity  of  wagers  generally,  and 
bcto  on  elections  particularly,  and  the  moral 
tendency  of  each,  (^ote  (a)  subjoined  to 
the  case.)  id 

A.  It  would  seem,  from  the  reasoning  of  the 
principal  case,  and  that  referred  to  and  quo* 
ted  at  large  in  the  note,  that  all  wagers 
made  on  the  event  of  an  election,  before, 
during,  or  after  the  election,  are  illegal  and 
voidable,  at  any  time  before  the  money  or 
thing  staked  is  paid  over  or  deU^ered«     id 

WAGES. 
See  Skamxic's  WAass* 

WAREANTY. 
See  pROMisx  of  Indsmnitt,  4. 

WAKRAinrr  deed. 

See  Dasn,  1,  30)  31,  33,  33. 

WIFE. 

See  HusBAiTD  akd  Wif  b.     Tbnaict  m  Com* 

.  MOlf,  3.     ITSSS  A»9  TftOaTS,  3. 


parative  inadequacy  or  inequality  of  a  pro 
vision  for  them  in  his  will,  are  inadmis- 
sible to  show  an  express  or  implied  revoca- 
tion. 208 

0.  If  a  will  be  once  duly  executed,  and  once 
an  existing  will  in  the  hands  of  the  testator, 
unless  there  be  evidence  of  its  having  been 
cancelled  or  otherwise  revoked  by  the  tes 
tator,  the  law  presumes  its  continued  ex- 
istence to  the  time  of  his  death.  id 


WILL. 

1.  Where  tbe  execution  of  a  will  is  establish- 
ed, there  mast,' in  order  to  revoke  it,  lie 
some  outward  and  visible  sign  of  revocation, 
or  cancelling  animo  rmfocandi,  Jackson  v* 
Betts.  208 

2.  If  a  man  let  his  wUl  stand  Ull  his  death 
it  is  his  will ;  otherwise  not  It  is  ambu- 
latory till  bis  death.  id 

3.  A  man  when  he  makes  his  will,  may  dis- 
regard the  claims  of  his  children,  and  will 
his  property  to  a  stranger,  if  he  be  so  dis- 
posed, id 

4*  The  situation  of  any  of  his  children  or 
grand  children,  aa  to  property,  and  the  oom- 


J.  being  seised  of  real  estate,  devised  that 
if^  at  his  death,  he  should  havA  a  child 
living,  the  rents  and  profits  should  be  re- 
ceived by  his  executors,  and  applied  for  the 
support,  &c.  of  the  child,  the  surplus  to  be 
invested  in  stock,  to  accumulate  and  be  paid 
over  to  the  child  at  21,  or  marriage.  He 
gave  all  the  residue  of  his  real  and  personal 
estate,  after  payment  of  all  legacies  and 
other  bequests,  to  a  corporate  company, 
{Th0  Orph.zn  Asylum  Society^  in  thfi  city 
iff  New  York,)  the  beque^rt  to  take  eflect 
immediately  after  debts  and  legacies  paid, 
if  he  should  leave  no  child ,  or,  if  he  should 
leave  a  child,  then,  upon  the  child's  death, 
intermarriage,  or  attaining  21.  The  will 
.  then  gave  to  his  executors  all  his  real  es- 
tate, subject  to  the  trusts  aforesaid ;  and 
declared  his  will  to  be,  that  when  such  child 
should  attain  21,  or  marry,  his  real  estate 
should  be  sold  by  his  executors,  and  one 
half  of  the  proceeds  paid  to  the  child,  if  it 
should  attain  21,  or  marry.  The  te:»  tator 
died  seised,  and  a  posthumous  child  was 
bom  to  him,  which  died  before  21,  and  un- 
married. AU^  that  the  devi^  to  the  cor- 
poration was  direct  on  the  death  of  the 
child,  and  not  a  trtut  for  the  corporation ; 
and  so  the  will  waf«,  in  this  respect^  void  as 
to  the  real  estate  within  the  statute  of 
wills,  (sees.  36,  ch.  23,  s.  1.  1  R.  L.  304.) 
M'Cartee  «.  OrphaA  Asylum  So.  437 

7.  OtherwiM,»*j«MMs  had  there  been  a  trust; 
iH$isted  OH  tU  larg§  in  tki  dieanUing  Opinion 
of  STUinuiSy  senator,  and^  supported  by 
JoNBS,  chancellor,  arguindo  for  his  decree, 

id 

8.  The  act  incorporating  the  company,  ( sess. 
30,  ch.  170)  authorised  them  to  take  by 
jmrehaee^  (f  1.)  Held^  that  the  term  pur- 
chase should  be  taken  in  its  popular,  and 
not  in  its  broadest  legal  sense,  so  as  to  iii- 
indude  a  devise.  id 


0.  Dissenting  view  of  this  question.  Per 
Cb^&y,  senator.  id 

10.  The  right  to  devise  existed  at  common 
law.  Per  Csabt,  senator;  Stxbbiics,  sen- 
ator, contra;  and  that  it  depends  on  statute. 

•4 


1 1 :  The  words  rents  and  proJUsy  in  the  statute 
of  wUIb,  do  not  inolude  a  use.  Per  Stsb- 
BiNS,  senator.  437 

12.  The  statute  of  wills  is  an  enabling,  not  a 
prohibitory  statute.  Per  Stkbbins,  sena- 
tor, td 

13.  The  re&soa  why  d^vUes  to  corporations 
were  excepted  in  the  Btatube  of  willg.  Per 
Stebbims,  senator.  td 

14.  Difference  between  an  incapacity  to  de^ 
vise,  and  a  prohibitioii  to  take.  Per  3teB' 
Bins,  senator.  id 

15.  Incapacity  to  deviae  lattd  will  not  pr«- 
yent  ike  deviie  of  a  Et#e.  Per  Stebbie«s, 
senator.  id 

16.  The  English  statute  of  charitable  deTleea^ 
of  deviseii  in  mortmain  or  of  will«}  or  de- 
vises to  corporatJona  i  and  the  common 
law,  and  the  ruEcit  ot  tha  English  chancery 
on  these  atibje<:t8,  indcpemknt  of  atatutos; 
and  a  compuriaon  between  the  English  and 
New  York  atAtute  law  on  the«e  nabjects, 
and  a  yery  full  review  and  history  of  the 
cases  on  the  stune  subJQct«|  both  English 
and  American.  Per  Joxcs,  chrtncellofj  «- 
signing  rtajQHj  for  hU  decrt^.  id 

17.  Though  a  devise  directly  to  a  corporation 
may  be  void  by  the  statute  of  wilU,  ( I  if* 
L.  364,)  yet  a  device  to  a  natural  pert^on,  in 
trust  for  a  corporationi  h  good.  lUmjlved 
by  the  chanctillor,  aud  not  queationed  by 
the  court  of  errors.  Vid.  Jones,  chan^^el- 
lor's,  argument  in  sttpport  p//*h  decnt^;  and 
the  view  of  this  <iuestion  by  31'»»Bl^^^ 
senator.  id 

18.  Extent  of  the  ifrord  purchase.  It  Incladea 
devise.  Per  Jo?fKSj  chBdoellor^  arguMudo 
in  support  of  his  dteree^  and  ths  msM  ciisd 
by  him;  and  psr  WooDWgaTH,  J.,  deliver' 
ing  the  opim&tt  of  tks  eaurC  &f  strorf  j  and 
psr  Ckabv,  senator.  id 

See  £viD£:fCE,  39,  39j  42,  43. 

WITNESS, 

'.  It  is  th«?  .iSture  of  tba  (rime,  not  the  pup- 
ishment,  which  d<;t*^rtnirien  whether  a  con- 
,ict  is  an  admisaible  witneaa*  People  fJ, 
Whipple*  .  707 


2.  A  conviction  of  treason,  felony  or  any  ipe* 
cies  of  the  crimen  faUi^  render  the  convict 
incompetent  to  testify.  707 

8.  But  to  render  him  incompetent,  the  judg- 
ment as  well  as  the  conviction  must  be 
proved.  id 

4.  The  prin^i^pal  Is  a  oompeteut  witness 
against  the  accesioiy.  id 

5.  So  an  aocompliof*  is  admiasjbie  aa  a  wit^ 
n«s  against  his  co-partiierB  in  the  crime. 

t^ 

6.  But  an  accomplice  ia  admii«ible  or  not  in 
the  diicretion  of  the  court ;  and  when  ad- 
mitted^ on  his  making  a  full  disclosure,  ii 
entitled  to  a  recomjuqndation  for  pardoti- 

id 

7\  A  motion  Bhould  be  made  for  the,admi^ 
flion  of  an  accomplice  to  testify,  by  th** 
public  prosecutor  :  and  the  court,  under  the 
ciroumitancee  of  the  cnse^  wi\l  admit  oi 
diaallow  the  evidence,  an  may  most  elSect- 
ually  anawer  the  purposes  of  juAitoe.         id 

8.  8em&,  what  an  accomplice  states  undef 
oath  against  his  associate  would  be  inad- 
miaaible  evidence  against  himst-'if^  un  ac- 
count of  the  impUed  promise  of  the  court 
to  recommend  him  to  meraj>  id 

9,  Where  one  was  convicted  by  verdict  of 
murder,  and  olfered  as  a  witness  again  at  an 
accessory  before  the  fact,  but  appear tHJi  to 
have  been  Ibe  leader  in  perpetrating  the 
crime,  he  was  rejected.  id 

10  An  aoeompHcH  admitted  to  testify  of  oue 
crhnei,  may,  though  he  behave  well,  be  pro- 
secuted for  another  crime,  the  impUad 
promise  of  pardon  not  ei tending  to  that 
And  if  it  appear  thst  he  in  charged  with 
any  other  felony  than  that  in  relation  to 
which  the  prosecutor  ninves  for  his  ad- 
misaioo  as  a  witness^  this  fact  of  itself 
will  be  a  sufficient  ground  for  rejecting  biin. 
{Ses  nott  [a)  at  the  eftd  of  this  ease.)        id 

Sep  EvTUaKCE,  %  9,  10, 13,  15,  SI,  52,  24,  S-'i. 
26,    27,     33.     Mojito AOi:,    5,     PATtTNEiw 
AM)  Paht.ikrshjf,  3,  4* 

WEIT  OP  EEROR. 
,   See  AMEni>3iE»T.     Brrov,  4,  2 
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